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Abstract 
The 2014 Law on Bankruptcy has created a solid legal framework 
for bankruptcy of businesses and cooperatives. However, the 
legal provisions of bankruptcy still exist some shortcomings, 
thereby causing difficulties for the bankruptcy of enterprises 
and coopetatives in practice. This article provides analysis of 
the shortcomings in the bankruptcy legal provisions as well as 
recommendations for fijrther improvements. 

i. M$t so bat c^p cua Luat Pha san 
nam 2014 

Thir nhdt, quy dinh ve tieu ehi de xde 

dinh "Doanh nghiep, hpp tae xd (HTX) mdt 

khd ndng thanh todn " 

Theo quy dinh eua Ludt Pha sdn nam 
2014, "phd sdn la tinh trang eua doanh 
nghiep, HTX mdt kha nang thanh toan va 
bi Tda an nhdn ddn (TAND) ra quyet dinh 

tuydn bd phd sdn'". Quy djnh nay eho thdy, 

mpt doanh nghiep, HTX tuyen bd pha sdn 

phai dap ung 02 didu kidn sau ddy: (i) doanh 

nghiep, HTX mdt khd nang thanh todn vd 

(ii) doanh nghiep. HTX hi TAND ra quyet 

dinh tuyen bdphd sdn. 

Vd tidu chi "doanh nghiep, HTX mdt 

khd nang thanh toan", Luat Pha san nam 

2014 quy dinh: "doanh nghiep, HTX mdt 

1 Khoan 2 Dî u 1 Luat P 

NGHIEN euu I c n 
So 13(389)T7/2019 ^ L A P PHAp! W * 



THlTC TIEN PHAP LUAT 

Kha nang thanh todn Id doanh nghidp, HTX 
khdng thuc hien nghTa vu thanh toan khoan 
np trong thdi ban 03 thang kd tu ngay ddn 
ban thanh todn"'. So sanh vdi Luat Phd sdn 
nam 2004, cd thd thdy Ludt Pha san nam 
2014 da tidn bd han khi thay thd quy dinh 
"doanh nghiep, HTX ldm vao tinh tran^ 
phd san" thdnh "doanh nghidp, HTX mat 
kha nang thanh toan" dd tbd bidn dung ban 
chdt cua ddi tupng la doanh nghidp, HTX 
cd nguy ca bi tuydn bd phd sdn; ddng thdi 
dua ra ddu chi dinh lupng de xac dinh tinh 
trang doanh nghidp, HTX thay vi su dung 
tidu chi dinh tinh nhu trudc ddy (doanh 
nghidp, HTX khdng co kha nang thanh toan 
dupe eac khoan np den ban khi chu np cd 
ydu cauy. 

Tuy nhien, tren thuc td, cd khdng 
it doanh nghidp, HTX lai la chu np vdi 
sd tidn Idn bon sd np phai thanh toan cho 
cac chu no ydu cdu tuydn bd pbd sdn. Cac 
doanh nghiep, HTX nay hoan toan cd thidn 
chi tra np cho cac chu np yeu cau tuyen bd 
phd sdn. Vi ly do chua thu hdi dupc tien tir 
vide xoay vdng vdn trong kinb doanh, cac 
doanh nghidp, HTX nay khdng the thuc hidn 
nghTa vu thanh toan khodn np trong thdi ban 
03 thang kd tu ngay ddn ban thanh toan va 
cac chu np ydu cdu tuydn bd pha san kbdng 
ddng y thuong iupng gia ban, theo dd dd 
nghi Tda an tuyen bd phd san ddi vdi doanh 
nghiep, HTX. Dae bidt, cd trudng hpp ehu 
no lam dung cjuydn nop dan yeu cdu md tbu 
bac phd san ddi vdi doanh nghiep, HTX dang 
gap khd khan tam thdi nham muc tidu day 
doanh nghidp, HTX vao tinh trang "bi ep 
phai phd sdn". Tinh trang ndy da lam anh 
hudng rat Idn den uy tin va boat dpng kinh 
doanh eua cdc doanh nghidp, HTX, thdm chi 
lai la nguyen nhdn chinh khidn cho doanh 

nghiep, HTX lam an thua Id sau do va phai 
phd san "that". 

Thii- hai, quy dinh vi thdi hgn ra quyit 
djnh thi hdnh dn vd dinh gid lgi tdi sdn tron^ 
Ludt Phd sdn ndm 2014 chua thdng nhdt 
vai Ludt Thi hdnh dn ddn su (THADS) ndm 
2008 (sira ddi, bd sung ndm 2014) 

Khoan 1 Didu 5 Ludt Ban hdnh van 
ban quy pham phap ludt (VBQPPL) nam 
2015 quy dinh vide xay dung va ban banh 
VBQPPL phai "bdo dam tinh hpp hidn, tinh 
hpp phap va tinh thdng nhdt cua VBQPPL 
trong he thdng phap ludt". Tinh thdng nhat 
cua be thdng phap ludt phai dupc xem xet 
tren ca bai phuang dien hinh thuc va npi 
dung. Vd mat binh thuc, tinh thdng nhdt the 
bidn qua each sdp xep, phdn loai thu bac, 
hieu luc cua cdc quy pham phdp ludt. Vd mat 
npi dung, tinb thdng nhdt ddi hdi phap luat 
phai cd tinh nhdt quan. Dieu nay cd nghTa 
cdc VBQPPL trong cung mdt ITnh vuc ho^c 
trong nhihig ITnh vuc khde nhau phai tao ra 
su nhdt quan trong vide dieu chinh cae quan 
he xa hdi nhat dinh, ban chd tinb trang cae 
van ban quy djrib khac nhau vd cung mdt 
van de''. 

Luat Pha san nam 2014 va Ludt 
THADS nam 2008 (sira ddi, bd sung nam 
2014) ddu quy dinb co quan THADS la ca 
quan dupc giao nhidm vu, quydn han trong 
vide thi hdnh quydt djnh Uiydn bd pha sdn 
cua Tda an .̂ Tuy nhidn, quy dinh vd thdi 
ban ra quydt dinh tbi hanh an trong cac dao 
luat nay !ai chua cd su thdng nhdt vdi nhau. 
Cu thd, Ludt Pha sdn nam 2014 (juy dinh 
trong thdi ban 05 ngdy ldm viic kd tir ngay 
ra quydt djnh tuyen bd phd san, co quan 
THADS cd trach nhidm cbu dpng ra quydt 
dinh thi hanh, phdn edng Chap hanh vien thi 
hanh quydt djnh mydn bd pha san .̂ Trong 

Khoan 12 DiSu I Luat Pha san nam 2014. 
Dieu 3 Luat Plid san nam 2004, 
Nguyin Nhat Khanh, Tinh thSng nhSt ciia Luat Giao due nam 2005 (sura d6i, bo sung nSm 2009) voi cac van ban phap 
luat Wiac trong he thflng phap luat Viet Nam, Tap chi Khoa hpc Phap ly so 02/2018, tr 66. _ 
Khoan 1 Dilu 17 Luat Pha san nam 2014, diim g khoan 1 Di6u 2 Lu^t THADS nam 2008 (sua doi, bo sung nSm 2014). 
Khoan 1 Dieu 120 Luat Pha san nam 2014 
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khi dd, Ludt THADS nam 2008 (sua ddi, bd 
sung nam 2014) quy dinh trong thdi ban 03 
ngdy ldm viec kh tix ngay_ nh^n dupc quydt 
dinh cua Tda an giai quydt pha sdn thi Thu 
tmdng CO quan THADS cd thdm quydn chit 
ddng ra quydt dinh thi hdnh an va phan cdng 
Chdp hdnh vidn td chuc thi hanh .̂ Nhu vdy, 
quy dinh cua hai van ban luat nay vd thdi 
han dd cp quan THADS ra quydt dinh thi 
hanh an ddi vdi quydt dinh hiydn bd pha san 
la khdng thdng nhdt vdi nhau, tir dd gdy ra 
nhung khd khan cho ca quan THADS trong 
viec ban hdnh quydt dinh thi hanh dn, ddng 
thdi la nguyen nhdn lam phdt sinh cac khidu 
nai lien quan den vide tuan thu quy djnh vd 
thdi ban ra quydt djnh thi hanh an .̂ 

Ben canh do, quy djnh cua Luat Phd 
san nmn 2014 va Ludt THADS nam 2008 
(sua ddi, bd sung nam 2014) vd trudng bpp 
djnh gia lai tdi sdn ciing chua thdng nhdt. 
Theo Ludt Phd san nam 2014, dinh gia lai 
tai sdn chi dupc thuc hidn trong mot trudng 
hpp duy nhat la "khi cd vi pham nghiem 
hong quy dinh tai Didu 122 cua Luat nay 
ddn den sai lech ket qua djnh gia tai san" .̂ 
Trong khi dd, Ludt THADS nam 2008 (sua 
ddi, bd sung nam 2014) quy djnh 02 truong 
hpp cd the dinh gia lai tai sdn kd bidn gdm: 
(i) Chdp hdnh vien cd viphgm nghiem trpn^ 
quy dinh tai Dieu 98 cita Ludt ndy ddn din 
sai lech kit gua dinh gid tdi sdn; (ii) Ducmg 
su cd yeu cdu dinh gid lgi trudc khi cd thdng 
bdo cdng khai vi viec bdn ddu gid tdi sdn^°. 
Nbu vdy, so vdi Luat THADS nam 2008 
(sua ddi, bd sung nam 2014), Ludt Phd san 
nam 2014 da thu hep cdc trudng hop djnh 
gid lai. Vide ngudi dupc thi hanh an (trong 
do cd cdc chu no cua doanh nghidp, HTX bj 
pha sdn) khdng cd quydn ydu eau viec dinh 
gia lai tai san cua doanh nghidp, HTX bj 

pha san ed thd se Iam anh hudng ddn quydn 
va lai ich hpp phap cua hp trong vide dupc 
tbanb toan eac khodn np. 

Thir ba, quy djnh ve kiim todn bdo 
cdo tdi chinh cua doanh nghiep, HTX trong 
trudng hap doanh nghiip, HTX mdt khd 
ndng thanh todn nop dan yeu cdu md thu 
tuc phd sdn 

Ludt Pha sdn nam 2014 quy djnh 02 
trudng hop phat sinh nghia vu nop don ydu 
cdu md thu tue pha san khi doanh nghiep, 
HTX mdt kha nang thanh toan: (i) Ngudi dai 
dien theo phap ludt cua doanh nghidp, HTX 
cd nghTa vu nop don yeu cdu md thu tue pha 
sdn khi doanh nghidp, HTX mdt kha nang 
thanh toan; (ii) Cbii doanh nghidp tu nhdn, 
Chil ticb Hpi ddng quan trj cua edng ty cd 
phdn, Chu tich Hdi ddng thanh vidn cua cdng 
ty trach nhidm huu ban (TNHH) hai thanh 
vidn trd len, chu sd huu cdng ty TNHH mdt 
thdnh vidn, thanh vidn hpp danh cua edng ty 
hop danh cd nghTa vu nop don ydu cdu md 
thu tuc pha san khi doanh nghiep mdt kha 
nang thanh toan''. Bh bao ddm tbuc hidn quy 
djnh nay, Ludt Pha san nam 2014 quy djnh: 
"Nhihig ngudi theo quy djnh tai khodn 3 va 
khodn 4 Didu 5 cua Ludt nay khdng nop don 
ydu cdu md thu tuc pha san kbi doanh nghiep, 
HTX mat khd nang thanh toan thi phdi chiu 
trach nbiem trudc phap ludt. Trudng hpp 
ed thidt hai phat sinh sau thdi didm doanh 
nghidp, HTX mdt khd nang thanh toan do 
vide ididng nop dan ydu cau md thu tuc phd 
san gdy ra thi pbai bdi thudng"'-. Bdn canh 
do, Nghj dinb sd 110/2013/ND-CP ngay 
24/9/2013 cua Cbinh phu quy dinh xir phat 
vi pbam hanh chinh trong ITnh vuc bd trp tu 
phap, hanh chinh tu phap, hdn nhan va gia 
dinh, THADS, pha san doanh nghiep, HTX 
(sua ddi, bd sung bdi Nghi djnh sd 67/2015/ 

Khoan 2 DiSu 36 Luat THADS nSm 2008 (siia dfli, bfl sung nSm 2014) 
Diiu 128 Luat Pha san nSm 2014, Muc 1 Chu(mg VI Luat THADS nam 2008 (sua doi, bfl sung n 
Khoan 1 Dilu 123 Luat Pha san nSm 2014. 
Khoan 1 DiSu 99 Luat THADS nSm 2008 (sua ddi, bfl sung nam 2014). 
Khoan 3, 4 Dieu 5 Luat Pha san nam 2014. 
Khoan 5 Dieu 28 Luat Pha san nSm 2014. 
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ND-CP ngay 14/8/2015) cd quy djnh: "Phat 
tidn tir 1.000.000 ddng ddn 3.000.000 ddng 
ddi vdi hanh vi eiia Chu doanh nghidp tu 
nhan, Chu tich Hdi ddng qudn trj cua cdng 
ty cd phan, Chu tich Hpi ddng thanh vidn 
cua cdng ty TNHH hai thanh vien trd len, 
chu sd huu cdng ty TNHH mdt thdnh vidn, 
thanh vidn hpp danh eua cdng ty hpp danh 
hoac ngudi dai didn theo phap luat cua 
doanh nghiep, HTX khdng nop don yeu cdu 
mo thii tuc pha sdn khi doanh nghidp, HTX 
mdt kha nang thanh toan"'\ 

Trong sd cdc tai lieu kem theo dan yeu 
cau md thu tuc pha san ddi vdi doanh nghidp, 
HTX roi vao 02 trudng hpp trdn, Ludt Phd 
san nam 2014 quy djnh phdi cd "Bao cao 
tai chinh cua doanh nghidp, HTX trong 03 
nam gdn nhat. Trudng bpp doanh nghiep, 
HTX dupc thanh lap va boat dpng chua du 
03 nam thi kem theo bdo cdo tdi chinh cua 
doanh nghidp, HTX trong toan bp thdi gian 
boat ddng"'''. Day la tai lieu bat budc, cd vai 
trd quan trpng trong qua trinh tdng hop tinh 
hinb tai san, vdn chu sd hiru vd np phai tra 
cdng nhu tinh hinh tdi chinh, kdt qud kinh 
doanh trong ky cua doanh ngbiep, HTX nop 
don ydu cdu md tbu tue pha san. Ndi each 
khac, qua bao cao tai chinh thi Thdm phdn 
cd tbd nam bat dupc thuc trang tdi chinh cua 
doanh nghiep, HTX. Tuy nhidn, Ludt Phd 
san nam 2014 lai khdng ndu eu tbd bdo cdo 
tai chinh cd phdi kidm todn hay khdng? 

Ddi chieu vdi Luat Pha sdn nam 2004, 
khi doanh nghiep, HTX nop dem yeu cdu md 
thii tuc pha sdn phai nop kem theo don yeu 
cau md thu tuc pha san "Bao cdo tinh hinh 
boat dpng kinb doanh cua doanh nghidp, 
HTX, trong dd giai trinh nguydn nhdn va 
hoan canh lidn quan ddn tinh trang mdt kha 
nang thanh todn; ndu doanh nghiep la cdng 
ty ed phdn md phdp luat yeu cdu phdi dupc 
kiem toan thi bdo cao tai chinh phai dupc 

td chuc kidm todn ddc lap xac nhan'"^ Quy 
djnh bao eao tdi chinh pbai dupc kidm todn 
ed y ngbia quan trpng trong vide xac dinh 
tinh xac thuc, khach quan cua bao cao tai 
cbinh dh dua vao dd lam co sd cho vide giai 
quydt thu tuc phd san cua doanh nghidp, 
HTX. Tide rdng, Luat Pha sdn nam 2014 da 
khdng quy djnh rd vh ndi dung nay. Trdn 
thuc td, vice ehdp hdnh cac quy djnh ve chd 
dp tdi chinh kd toan cdn ydu kem; qudn ly sd 
sacb, chimg tu kd toan long leo; tinh hinh tai 
san va cac khoan cdng np khdng dupc ghi 
chep, phdn anh ddy du, ro rang; hd so phdp 
ly cac khoan edng np thidu chung cu phdp 
ly dd tra np va thu np vi khdng dupc chu np 
va ngudi mdc np ddi chidu, anh hudng den 
tidn dp giai quydt pha san ciang nhu vide thi 
banh quydt djnh thanh ly tai san cua doanh 
nghiep'^. 

Thuc tidn giai quydt thu tuc phd sdn 
cua Tda an cho thdy, ndu kbdng quy djnh 
eu thd viec kidm toan bdo cao tai chinh cua 
doanh nghidp, HTX se dnh budng den vide 
xac dinh tinh trung thuc bd so ydu cdu md 
tbu tue pha san doi vdi doanh nghiep, HTX 
cua Tda an. Bdi ie, Tda an khdng phdi la eo 
quan chuyen mdn dd cd the xde thuc cdc 
bao cdo tai cbinh ma doanh nghiep, HTX da 
nop. Didu nay gian tidp tao "ca hpi" cho cdc 
doanh nghidp, HTX ed tinb thuc hidn vide 
pha san mdt each gia tao nham trdn tranh 
thuc hidn cac nghTa vu tai cbinh ddi vdi chu 
no, ngudi lao ddng cua doanh nghidp, HTX. 

Thu tu, quy dinh ve tgm ung chi phi 
phd sdn vd md tdi khodn de nop tiin tgm img 
chi phi phd sdn 

Ludt Pha san nam 2014 guy dinh, trong 
thdi ban 03 ngay ldm vide ke tir ngay nhdn 
dupc don yeu cau ma thu tuc pha san hpp 
Id, TAND du tinh sd tien tgm livg chi phi 
phd sdn va thdng bdo cho ngudi ydu cdu md 
tbu tuc pha san dd nop tam ung chi phi phd 

13 Diau 54 Nghi dinh sfl 110/2013/ND-CP (sita dfli, bfl sung bfli Nghj dinh sfl 67/2015/ND-CP). 
14 Di6m a khoan 3 DiSu 28 Luat Pha san nSm 2014. 
15 Di^m a khoan 4 Di6u 15 Luat Pha san nam 2004. 
16 Phan Thi My Hanh, Pha san doanh nghiep va thi hanh Luat Phd san a Viet Nam, Tap chi Dau khi so 4/2018, tr. 60. 
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san. Trong thdi han 15 ngay kd tii ngdy nhan 
dupc thdng bao vh viec nop tam ung chi phi 
phd san, ngudi nop don yeu cdu md thu tuc 
pha san phdi thuc hien vide tam ung chi phi 
pha sdn vdo tdi khodn do TAND md tgi ngdn 
hdng'\ "Tam iing ebi phi pha sdn" la khoan 
tien do TAND quydt djnh de dang bao, tam 
ung chi phi quan tai vidn, doanh nghidp 
quan ly, thanh ly tai sdn'l 

Tuy nhien, Lu|t Phd san nam 2014 
khdng quy djnh cu the ve each tinh tam img 
chi phi phd sdn. Nghi dinh sd 22/20 i5/ND-
qP ngdy 16/02/2015 eua Chinh phii hudng 
dan quy djnh ve quan tai vidn vd hanb nghe 
quan ly, thanh lŷ  tai san chi bao ham quy 
djnh hudng ddn vd each tinh muc thii lao ddi 
vai quan tdi vien ma khdng cd bdt cu quy 
dinh nao hudng ddn each tinh tam ting chi 
phi pha sdn. Bdn canh dd, Ludt Phd san nam 
2014 vaNghj dinh'sd 22/2015/ND-CP cung 
quy dinh chua cu thd vd thu tuc md, quan ly 
tai khoan do Tda an md tai Ngdn bang dd 
thu tien tam ung chi phi pha san. Dieu nay 
gay lung tung cho Tda an trong vide td chuc 
thuc hidn tren thuc td, dan ddn nhieu each 
hieu khde nhau nhu tai khodn md tai ngdn 
hang dupc su dung cho mpt vu hay nhidu vu 
pha san? 
2. Kien nghi hoan thidn 

Mdt la, cdn xem xet quy dinh lai tieu 
chi dd ddnh gia ""doanh nghiip, HTX mdt khd 
ndng thanh todn " theo hudng tdng len thdi 
gian dd doanh nghidp, HTX cd du thdi gian 
cdn thiet thuc hidn nghTa vu thanh todn da 
ddn ban theo ydu cau ciia chii np ciing nhu 
thuc hien vide xoay vdng vdn nham phuc vu 
cho kd hoach kinh doanh. Theo do, chung 
tdi kidn nghi sira ddi: "doanh nghidp, HTX 
mdt kba ndng thanh todn la doanh ngbiep, 
HTX khdng thuc bidn nghTa vu thanh toan 
khodn np trong tbdi ban 12 thdng kd tir ngay 
ddn ban thanh toan". 

Hai Id, dd bao dam su thdng nhdt cua 

cac vdn ban phap luat, can sira ddi Luat Pha 
sdn nam 2014 va Luat THADS nam'2008 
(sua ddi,̂  bo sung nam 2014) theo hudng 
thdng nhat vd thdi han ra quydt dinh thi hanh 
an ddi vdi cdc quydt dinh tuyen bd phd san 
ciia doanh nghidp, HTX. Theo dd, cdn xac 
djnh thdi ban ban hanh quydt dinh tuydn bd 
phd sdn la 05 ngdy ldm viic ke tir ngay nhan 
dupc quydt dinb cua Tda an giai quydt phd 
san theo tinh thdn ciia Luat THADS nam 
2008 (sira ddi, bd sung nam 2014), Ben canh 
dd, dd bao dam quydn va Ipi ich cua ngudi 
dupc thi hanh dn la cac cbu no ciia doanh 
nghiep, HTX bj tuydn bd pha san, Luat Pha 
san nam 2014 cdn ke thira quy dinh ciia Luat 
THADS nam 2008 (sua ddi, bd sung nam 
2014) bang vide bd sung them mdt trudng 
hpp vdo Dieu 123 vd djnh gid lai tai san khi 
"Duong su cd ydu cdu djnh gia lai trudc khi 
cd thdng bao cdng khai vd vide ban ddu gid 
tai sdn". 

Ba Id, diem a khodn 3 Didu 28 Ludt Pha 
sdn nam 2014 cdn dupc sira ddi theo hudn^ 
bd sung ydu cdu thue hidn kidm toan ddi 
vdi bdo cao tai chinh ciia cac doanh nghiep, 
HTX trong trudng hpp mdt kha nang thanh 
toan. Theo dd, diem a khoan 3 Dieu 28 Ludt 
Pha san nam 2014 dupc viet lai nhu sau: "a) 
Bao cao tai cbinh ciia doanh nghidp, HTX 
trong 03 nam gan nhdt. Trudng hpp doanh 
nghidp, HTX dupc thanh lap vd boat ddng 
chua du 03 nam thi kem theo bao cao tai 
chinh cua doanh nghiep, HTX trong toan bd 
thdi gian boat ddng. Bdo cao tdi chinh phdi 
dugc td chirc kiem todn dpc lap xde nhdn". 

Bdn Id, Chinh phu can sdm sua ddi 
Nghi dinh sd 22/2015/ND-CP theo budng 
bd sung quy dinb vd each tinh tam irng cbi 
phi pha sdn ciing nhu thu tuc md ya quan ly 
tdi khoan ngdn hang cua Tda an de thuc hien 
vide tbu, chi khodn tidn tam iing chi phi pha 
san cho phii hpp vdi quy djnh phap ludt vd 
pha san ciang nhu tai chinb, ke todna 

17 Dieu 38 Luat Pha san nam 2014. 
18 Khoan 14 Dik 4 Luat Pha san nam 2014 
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