
ja 

DANH GIA VIEC THI HANH CAC QUYDINH PHAP LUAT 
VE QUAN HE LAO DONG 6 VIET NAM HIEN NAY 

* ThS NGUYEN HOANG HA 
Van phong ILO Viet Nam 

• Torn tat: Hien phap ndm 2013 cd nhiing quy dinh tien bg ve lao dgng quan he lao ddng. 
Bai viit ndy phdn tich sdu vi thtic trgng thi hdnh phdp ludt ve quan he lao dgng (QHLD) 
theo tinh than cda Hien phdp 2013, tiido dixudt hiidng tiip can thi hdnh hieu qud hdn phdp 
ludt viquan hi lao dgng, ddc biet chu trgng cdn cd thtic tiin hodn thiin cdc quy dinh phap 
lugt nhdm ddi mdi to chdc vd ndng cao ndng liic hogt dgng cua to chdc dgi diin ngiidi lao 
dgng (NLD), to chdc dgi diin ngiidi sd dung lao ddng (NSDLD) vdcd quan quanly nhd nddc 
cUng nhu hodn thiin cdc thiet chi tdi phdn trgng tdi lao ddng vd tda dn lao dgng thdc ddy 
mgnh hdn QHLD ldnh mgnh, tien bg, hdi hda vd on dinh trong thdi gian tdi 

• Tii khda: Hiin phdp, bg ludt lao ddng, quan hi lao dgng, quyin trong lao dgng. 

Nhan dip Qudc hdi phe chuan Cdng udc 
sd 98'", thao luan du thao bd luat lao 
ddng'̂ ' va nhkn cung c^p them thdng 

tin danh gia hon 10 nam thuc hien Chi thi sd 20 
ciia Ban chap hanh Trung uong Dang ve tang 
cudng cdng tac lanh dao, chi dao viec xay dimg 
QHLD tign bd, hai hda va dn dinh trong doanh 
nghigp'̂ ', bai vigt se tap trung phan tich tinh 
hinh va thuc tign thuc thi phap luat ve QHLD d 
Viet Nam theo tinh than Hign phap nam 2013, 
van kien danh d^u mdt budc chuygn ldn, cdt 
mdc quan trpng trong qua trinh xay dung va 
phat Men Nha nudc phap quygn XHCN ciia dan, 
do dan va vi dan. 

1. Cac diem moi trong quy dmh ve quan he 
lao dong theo tinh than ciia Hien phap 2013 

Thiinhat, Hign phap 2013 de cao each tiep 
can quyen trong cac QHLD dua trgn quyen, 
Uong dd quyen con ngudi, quyen va nghia vu co 
ban Ciia cdng dan duac dat d vi tti quan trpng™ 
the hien a budc chuyen mdi ve tu duy va nhan 
thiic trong viec kg thda cac quy dinh cira Hien 
phap dau tien nam 1946 va tiep thu nhiing tign 
bp, thanh ttm tti thuc nhan loai qua bai hpc kinh 
nghiem va cac tieu chuan qudc te tu nhieu digu 
udc quan ttpng ciia td chiic Lien Hop Qudc'*'. 

Ve cac quy dinh lien quan dgn QHLD, Hign 
phap 2013 khang dinh rd tinh uu viet ciia Nha 
nudc phap quygn XHCN, dam bao cdng bang 
trong each tiep can dgn QHLD cua cac chii the 
tham gia. Day cung la mdt trong nhimg digm 
mdi cila Hien phap 2013 so voi cac ban Hign 
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phap trudc day la Nha nudc xac dinb nhiem vu 
khdng chi chii ti-png bao ve quygn va lpi ich hgp 
phap ciia NLD ma ca NSDLD. Dieu nay thg hien 
thai do ddi xu buih ddng vdi cdc bgn (cbu thg) 
trong quan he lao dOng. coi ti"gng dong gdp cua 
mpi thdnh phan kinh te (chu sd hiiu) trong ngn 
kinh tg qudc dan, khac vdi trudc ddy trong nen 
kinh te tap tnmg, Nhd nudc luon ddng vai tro 
chu dao dieu bdnh quygt dinh moi van dg, ddp 
iing thuc tign yeu cdu khdch quan ciia tign trinh 
hpi nhdp kinh te qudc tg ngay cdng sdu rpng vd 
xu hudng toan cau hda cao ciia ngn kinh te the 
gidi. Hign pbap 2013 khang dinh nhiera vu eua 
Nhd nudc trong viec xdy dung QHLD tign bp, hai 
hda vd on dinh - day cung la muc tieu quan trong 
md Dang'̂ , Chinh phii va cdc doanh nghiep ludn 
hudng tdt trong ngn kinh te thi trudng. Nhin 
dudi ldng kinh ludt qudc te, thuc day thuong 
lupng, ddi thoai xa hdi vd phat trien quan he lao 
dpng"̂  hdi hda, dn dinh luon la rauc tigu uu tign 
trong tdn chi muc dich cua Td chiic Lao ddng 
Qudc te (ILO), ddc biet la trong Tuygn bd cua ILO 
ve edc nguyen tdc va quygn ca ban trong lao 
dpng thong qua ndm 1998 va xuygn sudt cdc 
Cdng udc cua Td chirc Lao dpng Qudc te (ILO) 
ma Viet Nara la qudc gia thdnh vign'̂ '. 

Thii hai, Hien phap 2013 ket tinh nhieu 
nguyen tdc vd dinh hudng tien bp. Npi ham cua 
khdi nigra "QHLD tiin bo, hai hda va on dinh" 
phdn dnh muc tieu ky vpng cua cac ben tham gia 
quan he Iao dpng, ddc biet chu trpng viee ton 
trpng vd thiic day cdc nguygn tdc ca ban va 
quyen trong lao dgng dugc quy dinh cu the 
tirong Tuyen bd cita ILO nam 1998'̂ '. Cd the noi, 
day la ldn dau tign QHLD dupc quy dinh chdt 
che va co ca sd phdp Iy cao d tara hien dinh 
nhdm giup Nhd nudc xdy dung vd boan thien cdc 
vdn ban ludt vd vdn ban duoi ludt trong linh vuc 
quan trgng nay. 

Thu ba, Hien phdp 2013 xac dinh rd ca che 
dara bao cdng Iy va bao ve quyen con ngudi khi 
van hanh he tiidng quan he lao dpng. Ve viec 
bao ve cdc quyen va lpi icb ciia cdc bdn cd lien 
quan khi xay ra vi pham Nha nudc se dimg ra 
bao ve vd can bdng lpi ich ciia ca NLD va 
NSDLD tbeo diing cam ket hudng toi muc tigu 
xdy dung QHID tien bp, hdi boa vd dn dinh. Vdi 
tinh than do, Nha nudc tao dieu kien td chiic, 
thiet lap cdc co chg, bp may chuygn trach bdo 
dam su bao ve quygn, lpi ieh hop pbdp ciia ca 
NLD va NSDLD. Khoan 3, Digu 102'"", Hign 
phdp nam 2013 quy dinh Tda an bao ve cdng Iy, 
bdo ve quygn con ngirdi, quygn cdng ddn, bao 
ve Ipi ich cua Nha nudc, quygn va Ipi ich hpp 
phap ciia td chiic, cd nhdn. Dieu ndy cd y nghia 
rat quan trpng, khang dinh nhimg nguyen tdc 
cua mpt nen tu pbdp hien dai vi cdng Iy, Id cong 
bdng va bao dam quyen con nguoi. Mac dii, 
thuc tign cho thay van con nhigu thdch thiic 
trong viec thuc thi cdc quy dinh tren de bao dam 
muc tieu dg ra. 

2. Thirc tien thi hanh cac quy dinh ve quan 
h§ lao dong 

Bpludtlao ddngsd 10/2012/QH13 dupc Qudc 
hgi thdng qua ngdy 18-6-2012, co hieu luc tbi 
hanh tirngay 1 thang 5 ndm 2013. Day Id Idn sua 
ddi. bd sung tiiii 4 ciia Bp luat lao dpng kg tii khi 
Qudc hpi ban hdnh lan ddu tien nam 1994. tuy 
nhign do thdi gian chuan bi hd so du an ludt gap. 
nhieu noi dung cua Bp ludt lao dpng 2012 van 
chua the chg hda day dii tinh than ctia Hien 
phdp nam 2013 lign quan den quyen con ngudi, 
quyen va nghia vu co ban cita cdng ddn trong 
Iinh vuc lao dpng, QHLD vd thi trudng lao 
dgng"". Viee thuc thi cac quy dinb ciia Hien 
phdp 2013 lien quan dgn QHLD con tiie hien 
nhigu bat cap, ban che trong thuc tiln d ca cap 
trung uong va dia phuong. 
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Vdi muc dicb ddnh gia tinh hieu qua cua cdc 

quy dinh trgn, bai viet pbdn tich sdu thiet che 

nen tang cua QHID trong nen kinh tg thi trudng 

bao gdm; (i) thigt che deu dien; (ii) thigt che hd 

trova tnmg gian hoa gidi; (iii) thigt chg trong tai; 

(iv) thiet che toa dn; (v) thigt che tham vdn ba 

ben va (vi) thigt che quan ly nha nudc. 

'Ihiitchid$idi$n 
Thigt che dai dien trong QHLD bao gdm td 

chiic dai dien cho NLD va td chiic dai dien cho 

NSDLD. O Viet Nam, Tdng hdn doan lao dpng 

Vigt Nam Id td chiic cap trung uong dai dien cho 

NID; trong khi td chiic dai dien NSDID dTrung 

uong tiieo Nghi dinh sd 53/2014/ND-CP Id 

Phdng Thuong mai va Cdng ngbiep Viet Nam, 

Lign minh Hpp tdc xd Viet Nam, Hiep hpi Doanh 

nghiep nhd vd vira Viet Nara. Theo Nghi dinh 

nay. co quan quan ly nha nude (Bp LD-TBXH) 

phai lay y kien Tdng LDID Viet Nam vd Phong 

TMGN Vigt Nam, Lign Mmh HTX Viet Nam va 

Hiep hgi DNWN ve 3 ndi dung"^': (a) cbinh 

sach, phdp ludt ve Iao dpng lign quan dgn quygn 

valpi ich hpp phap ciia NLD, NSDliD trong quan 

he lao dpng; (b) cdc bien phdp phdng ngira va 

giai quyet tranh chdp lao dpng va (c) bao eao 

thuc hien cde Cong udc cua ILO dd dupc Viet 

Nam phg chuan. 

Tdng lien doan lao ddng VietNam: la mot td 

chiic chinh tri - xa hpi"^' dupe td chiic theo 

nhieu cdp tir Trung uong den cdng dodn d 

doanh nghiep"*'. Theo ket qua dieu tra ciia Tdng 

LDID Viet Nam"^' vg ndi dung cdng viec cua cdc 

can bp cong doan cdp tren co sd ddnh nhigu 

thdi gian nhat eho cac hoat dpng ve hdnh chinh, 

sir vu; cac boat dpng cd lien quan true tigp den 

thuc hien chiic nang bao ve quygn va lai ich 

cong nhdn Iao dong ehi chigra khoang 1/6 tdng 

lugng thdi gian boat dpng ctia cdn bg cdng 

doan. Ddng thdi, can bg cdng doan cung ddnh 

bon 1 /7 thdi gian cho eac hoat ddng khong cd 

lien quan true tiep den boat dgng cdng dodn. 

Khi Viet Nam chuygn sang ngn kinh te tbi 

trudng va hoi nhap thi td chu'c nay cd thgm 

nhiem vn nhu mgt td chu'c dai dien cho NLD 

ti-ong quan be Iao dpng, trong tiiue tg do chi la 

mpt trong nhiing chiic nang cua Tdng LDLD 

Viet Nam. Ngoai ra, thire tien boat ddng ciia td 

chiic cdng doan ca sd tai doanh nghiep con yeu, 

raang ndng tinh hinh thiie: mdi dung lai d viec 

van dgng, ddn doc ma chua co bien pbap giup 

dova bdo ve NLD thiet thuc; chua chu dpng de 

xuat yeu eau nOi dung thuang lupng tap the, ddi 

thoai tai noi lara viec"'"'. Qua kiem tra, gidm sat 

tbue tg cho thdy npi dung cac ban quy chg ciia 

cdc doanh nghiep co ban la sao chep Nghi dinh 

60/2013/ND-CP cua Chinh phii"^'. chua cu tiie 

hda vdo dieu kien thuc tg cua doanh nghiep, 

chua quy dinh npi dung cu thg, ea che van hdnh 

va phuong thuc tbuc hien cdc hinh thtic ddn 

chii CO sd; trdch nhiem cua cdc bgn trong viec 

thuc hien cdc hinh thtrc dan ehu co so""'. Thtrc 

trang thuang Iupng tap thg va ky ket thoa udc 

lao dpng tap the thap: ty le doanh nghiep cd 

thoa udc lao dgng tap tiig chi dat 10% tren tdng 

sd doanh nghiep va thuong lupng tap the mdi 

chi dign ra d khoang 60% doanh nghiep dd 

thanh lap cdng doan co sd. Viec xay dtmg Thoa 

udc lao dong tap thg chu ygu tap trung dkhdi 

cdc doanh nghiep nhd nudc, Ngan hang tiiuong 

mai cd phan va rapt sd doanh nghiep cd sd 

lupng lao dpng nbieu, don hang ldn. Sd doanh 

nghiep con lai hdu nhu chua c6 thuong luong 

tap thg va ky ket tiida udc lao dgng tap tiie"^'. 

Tdchdc dai dien cua NLD ddoanh nghiep:\a 

dg xuat mdi™ cdn ddng ky boat dpng vdi co 

quan quan Iy nha nudc va boat dpng dpc lap vdi 

Tdng Lien doan Lao dgng Viet Nam. Day duoc 

cho la budc tien quan trpng chuyen tdi cam kgt 
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chinh tri manh mg cua Viet Nam khi tham gia 
ky Hiep dinh doi tdc toan dien tign bd xuygn 
Thai Binh Duong'̂ ". 6 cdc nudc dang phdt trien 
khac, CO nhigu td chiic dai dien NLD cimg hoat 
dpng ddc lap vdi nhau trong nhigu ngdnh ngbe 
khac nhau. Vdi Viet Nam, ddy la Ian ddu tien cd 
dg xudt cdi each Idn ke tii ndm 1994. Mgc dii vdy, 
thiet che mdi ndy can thoi gian de tu khdng dinh 
minh khi Id mot ben bao ve quygn va Ipi Ich hpp 
phdp cua NLD, nhat Id nhiing NLD yeu the 
trong QHLD d doanh nghiep vd budc dau giup 
phdp ludt Iao dpng tuong thich ban vdi Cdng 
udc ILO ve tir do lap hpi va bao ve quygn td 
chiic, 1948 (sd 87)'̂ "̂. 

To chiic dai dien NSDID: Phdng thuang mai 
va cdng nghiep Viet Nam da va dang tham gia 
tich circ vdo ca che ba ben va ciing vdi cdc co 
quan quan ly nhd nudc tham gia vao cac boat 
dpng xdy dung chinh sdch. Tuy nhien, boat dpng 
con kha ban chg, hien nay kbdng cd tbam quyen 
quyet dinh, dinh doat, dai dien thuc su cho 
NSDLD trong ddi thoai. thuong Iupng vdi td 
chire cdng dodn de ky ket thoa udc lao dpng tap 
the, tham vdn, hda giai, giai quyet tranh chdp Iao 
dpng vd dinh cong d doanh nghiep. Lign minh 
HTX Viet Nara va Hiep hpi DNWN cOng mdi 
tiiam gia ddng gop chinh sach d rauc dp cdn ban 
chg trong khu vuc hgp tdc xd va ddi thoai chinh 
sdcb cho DNWN. 

Jluitchihd trgrva trung^an hda giii 
Hoa gidi vign lao dpng la mpt thiet che trong 

QHLD. Id ngudi dupc Chti tich Uy ban nhdn ddn 
cap tinh bd nhiem tiieo nhiem ky 5 nam dg hda 
gidi cdc tranh chap Iao dpng va tranh chap vg 
hop ddng ddo tao nghg, hda giai vign lao ddng 
la do cap tinb bd nhiera, raign nhiem vd quan 
ly. Bp ludt Lao dpng ndm 2012 quy dinh hda giai 
vien lao dpng cd thara quygn giai quyet mpi 
tranh chap lao dgng, gdm: tranh chdp lao dgng 

cd nhdn va tranh chap lao ddng tap the vg quyen 
va tranh chap Iao dgng tap tbg vg lgi ieh. Theo 
ddnh gid cua Bp Lao dgng Thuong bmh va xd 
hdi, he thdng phap luat quy dinh vg boat dong 
trung gian hda giai thdng qua thiet chg boa giai 
vien lao dpng ngay cdng dupc hodn thign ddn; 
mo hinh trung gian boa giai chinh thiic do Nhd 
nudc thiet lap ngdy cdng duoc khdng dinh rd 
ban; vi tri cua hda giai vign Iao dpng dupc xde 
lap cao hon thdng qua su thay ddi vg co chg 
tuyen chpn, bd nhiem, mign nhiem va cu tbam 
gia giai quyet cdc tranh chap Iao dpng. Pham vi 
boat ddng cua boa gidi vign ciing duoc md rpng 
hon, tit cdp huyen Ien cap tinh, digu ndy ddc 
biet CO y nghia trong viee tang cudng dupc dpi 
ngu boa giai vien lao ddng cd nbieu kinh 
nghiem eua tinh tap trung cho cdc dia bdn trpng 
digm, noi co nhigu van dg phtic tap phat sinh, 
can CO su tham gia, hd trp ciia nhimg hoa gidi 
vien lao dgng tdt dg edi thien tinh hinh quan he 
lao dpng. 

Thiit chitTQng^ 
Hdi ddng trpng tdi Iao ddng dupc thanh lap d 

cdp tiiih, do Chil tich Uy ban nhdn dan cdp tinh 
quyet dinh; tiiu ky hpi ddng Id ngudi cua Sd Lao 
dpng Thuang binh vd xd hpi ldm viec chuyen 
trach. Viec quan Iy boat ddng ciia hgi ddng dupc 
giao cho cap tinh, tii khdu tuygn chpn, bd 
nhiem, danh gid ket qua boat dpng vd bao dam 
kinh phi vd cdc digu kien cdn thiet khac cho boat 
dpng ciia hpi ddng. Ngodi ra, d cdp Trung uong, 
vai tiro quan ly, hd tro ciia Bp Lao ddng Thuong 
buih va xd hpi la xde lap khung khd phdp ly va 
tap huan, ndng cao ndng luc chuygn mon ddi vdi 
trpng tdi vign trong gidi quygt ti-anh chap lao 
dpng. Tuy nhien, tiiuc te thi hanh cho thay quy 
dinh ve boat dpng trung gian boa giai ctia Hpi 
ddng trpng tdi Iao ddng con gdp nhieu ban chg, 
vai tiro cua hpi ddng trpng tdi gdn nhu khong c6 
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sir khac biet so vdi hda giai vien lao dpng. chl 

dimg lai dvai tro hd trp hai ben hda gjai chua giai 

quyet Oriet de vdn de. Mac dii Hpi ddng trgng tai 

lao dgng da dugc thanh lap d 60 tinh, thdnh pbd 

nhung chua hg cd rapt vu viec ndo ma cdc ben 

tiranh chap dg ngbi Hpi ddng tirpng tai lao dgng 

giai quygt. 

Thiit diiTda in 

Hpi ddng Thara phdn -Tda An Nhdn ddn Tdi 

cao dgn nay van chua ban hanh Nghi quyet 

hudng dan xet xit tiranh chdp Iao dpng Id han chg 

Ion, viec xet xit tranh ehap Iao dgng cua cac 

Tham phan phan Idn dua vao viec tu nghien 

ciiu, tiep thu kinh nghiem ctia ngudi di trudc, 

tham khao y kien ca quan quan ly nbd nudc ve 

lao ddng a dia phuong'^'. Thdch thiic thay rd d 

cap dp dia phuang, cdc Toa an cdp qudn huyen 

thudng khong phdn cdng Thara phdn chuyen xir 

an lao dpng, sd lupng tranh chdp lao dpng d mdi 

don vi hdng ndm khdng Idn, Id mot sd nguyen 

nhan anh hudng den chat luong xet xii an lao 

dpng chua cao trong thdi gian qua. Todn nganh 

Toa dn thy ly tdng sd 2.406 vu an Iao dpng'^'", 

nhung mygt dai da sd Id vu an lao dpng cd nhan. 

khdng cd vu an lao dpng ndo giai quygt ve tranh 

chap lao dpng tap thg vd ̂ n h cdng. Tranh chdp 

lao dgng nhieu nhung thii tuc, trinh tu quy dmh 

theo td tiing dan su keo ddi, thigu thuc tg nen sd 

cac vu vigc dua dgn tda an rat it, da so la tranh 

chap lao dpng ca nhan. Tyle cdc vu dn do Toa so 

tiidm xet xif phai cdi chinh, sita chiia an tuong 

ddi cao, nhigu vii dn bi keo dai. 

Thiit chi tham vin ba ben 

Uyban QHW quocgia: Id tiiigt che ba bgn cdp 

qudc gia chi cd chiic nang tu vdn cho Thti tudng 

Chinh phii md kbong cd chiic ndng quan Iy nha 

nudc. Tuy nhien, tren thuc te boat dpng ciia Uy 

ban QHLD chua co nhieu dong gop noi bat trong 

qua tiinh van hdnh QHLD thoi gian qua. 

Hdi ddng Tien luong Quocgia: cd trdch nhiem 

thuc hien cdc chuc ndng vd nhiem vu:" tu van 

cho Chinh phu". Hoat dpng cita Hpi dong Tien 

luong Qudc gia duoc danh gia khd cao, ndi bat 

nhdt la cdc phien tiido ludn ba bgn vg miic luong 

tdi thieu vimg hdng nam dua ra khuyen nghi 

tiinh Chinh phii ban hdnh chinh thtic. Tinh den 

nay, eac khuyen nghi cua Hoi dong deu duoc 

Chinh phu phe duyet. 

Thiit chi quin lynhi nudc 

Hien nay, Hnh vuc QHLD cbua dupc tdch 

rigng ma dupc gop vao linh vuc lao dpng • tien 

luong. Hien nay. Ctic QHLD vd Tien luong'̂ '̂ la 

CO quan ddu mdi gitip ho tro eae bgn doi thoai, 

thuong lupng, ky kgt thoa udc lao dpng tap thg. 

Sd/Phdng Lao dpng Thuong binh va xd hgi; Id 

CO quan qudn ly nhd nudc ve lao dpng. Viec gidi 

quyet tranh chdp lao dpng tap the va dmh cong 

phdn ldn ciing do hda giai vign cap huyen dam 

nhiera. Thuc tg cho thdy nhimg boat dpng ctia 

nganb lao dpng cap tinb va cdp huyen nhin 

chung dgu mang nang tinh banh chinh. 

Ban quan ly cac khu cdng nghiep: gidng nhu 

Sd/Phong Lao dpng Thuang binh vd xd hgi, vai 

tro quan ly hdnh chinh cua Ban Quan ly cdc Khu 

eong nghiep dang la ti-png tam, vai trd hd trp cdc 

ben chua dupc chu trong tiiuc hign, 

3. De xuat giai phap thi hanh hieu qua hffn 

phap lu^t quan he Iao dong 

Thunhat, dip tiic hoan thien cac quy dinh 

eua phap luat QHLD nhdm tiiue day dot mdi td 

chiic va phuang thu'c boat dgng cita td chuc 

cdng doan, dae biet Id chu trpng ndng cao nang 

lire ciia td chu'c dai dien mdi cua NLD, ddng 

thdi quan tdm tao hanh lang phdp Iy cho td 

chiic dai dien NSDLD phat trien manh ban nira 

trong thdi gian tdi ddp img day du cdc yeu cdu 

ciia Cdng udc ve tu do lien kgt va bao ve quygn 

to chuc, nam 1948 (sd 87)'^«. Can tdp tnmg van 
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dpng, thanh lap td chirc cdng doan ea sd thuc 
sir dai dien'̂ '̂ cho tap thg NLD, du manh, cd 
ndng luc dg dam phdn. thuong luang vdi dai 
dien NSDLD, ky kgt thoa udc Iao dpng tap thg 
pbu hpp va cimg cam kgt tdn trgng thuc hien. 
Trong tinh hinh hien nay, viec lira chpn diem 
tap trung xdy dung td cbuc cdng doan khu cdng 
nghigp, khu chg xudt Id radt gidi phdp thuc te, 
thich hpp cdn duac nghien ciiu. td chiic tbuc 
hien thi diem, sau do tdng kgt, ddnh gia, nit 
kinh nghiera vd trien khai rpng rai. Ngoai ra, 
chti trpng boan thien thigt chg dai dien mdi ctia 
NLD song song vdi viec tap trung ndng cao 
ndng luc dai dien, bao ve cua cdc to chirc nay'̂ '̂. 
Xudt phdt tir tinh hinh thuc te, theo nguyen tde 
dai dien thtre sir, d cap trung uong can td chiic 
thdng nhdt mo hinh dai dien cho NSDLD. 6 
cdp ca sd, nhdm gidi quygt moi QHLD cdn 
nhigu bat cap, can tap trung xdy dung td chiic 
dai dien NSDLD cua khu cdng nghiep, khu chg 
xudt, tign hanh ddi thoai, ddm phdn, thuong 
lugng vdi td cbiic cdng doan khu edng nghiep, 
khu che xuat, gidi quyet co ban nhimg vdn dg 
lign quan dgn quygn Igi vd nghia vii cua NLD vd 
NSDLD. 

Thuhai, hoan thien quy dinh pbdp ludt giiip 
xac dinh dung vai tro ciia Nhd nudc va tang 
cudng nang Iuc ctia co quan quan Iy nhd nudc 
ve QHLD. Tang cudng bg mdy thanh tra cd dii 
trinh do dap iing ygu cdu, tiiay ddi phuong thtic 
tien hdnh thanh tra trong do de cao hop tdc 
tham van tu vdn phdp ludt lao dpng giua thanh 
tra lao dpng vdi cdng doan vd to chiic dai dien 
NSDLD, tdng quygn quygt dinh xir ly true tiep 
cho thanh tra vien. Tiep tuc hoan thien va tdng 
cudng ndng luc ciia thiet che tham vdn, hd tra 
cua Cue QHLD va tign luong, trong do cd chiic 
ndng ddng ky cua cae nghiep dodn eo sd. Ddi 
moi CO che hda gidi bdng thit tuc hda gidi tu 

nguygn va thoa thudn dat dircrc trong hda giai Id 
bat buoc. Co quan hd ti-p QHLD cua Nhd nudc 
chi tham gia vao qud trirtii tu vdn, boa giai vdi tu 
cdch ngudi chung kign rad khong tiiam gia hpi 
ddng. Co chg nay cho phep Nhd nudc hien dien 
d nhiing noi vd nhimg iuc can tirong hoat dpng 
bda giai. Tigp tiic hodn hien quy dinh phap ludt 
vg CO chg phdi hgp ba ben trong QHLD tang 
cudng ca che phdi hpp ba bgn d cap trung uong 
vd day manh viec hinh thdnh, hodn thien cocbg 
phdi hop ndy tai cap dia phuang. cap ngdnh, tao 
tien de cho viec thiet lap co che ddi thoai, tham 
vdn thudng xuygn giira cdc bgn trong cdc van de 
hen quan den quan hg lao ddng. Giai phdp cdn 
ban vd Idu dai la phdi xdy dung dupc ca che ddi 
thoai va thuong Iupng thire chdt. Ddy Id digu 
kien tign quygt ban chg tranh chap lao dgng va 
dinh cdng, tien tdi xdy dimg QHLD tien bg, hai 
hda va dn dinb theo dung quy dinh ciia Hign 
phap ndm 2013. 

Thii ba, ciing cd va tang cudng ndng lire cua 
thigt che tdi phdn trgng tdi lao dpng va toa dn 
lao dpng. Chii trpng sir dung da dang va Iinh 
boat thiet che trpng tdi lao dpng. Khi cdc thiet 
chg ho tra duac hinh thdnh, co che ddi thoai, 
tiiuong lupng van hanh thuc su, thi hinb tbiic 
tdi phdn tirpng tai sg dupc cac ben tranh chap uu 
tien lua chpn. Cdn chti trpng chuyen mon hda 
cdng tdc xet xti cdc vu dn lao dpng, xdy dung vd 
bd tri dpi ngu tiiiam phdn chuyen trdch, co du 
ndng luc chuyen mon giai quyet cdc ti-anh chap 
lao dpng theo nhu cau thuc tg. Viet Nam cung 
nhu nhigu qudc gia dang phdt trign khac dang 
ddi mat vdi thuc tign thi hdnh phdp luat da 
dang, nhieu van de mdt thdch thu'c pham vi dp 
dung dieu chinh cua bp ludt Iao dong'̂ '̂. Bp Iuat 
lao dpng tuong thich va phii hpp voi tiiuc tg Id 
digu kien can, thuang luong, ddi thoai vd dam 
phdn hieu qua la dieu kien du dg cd QHLD hieu 
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_ia 
qua va ndng luc ciia cac b e n t h a r a gia la d igu 

kign tien quygt de h i e n t b u c h o a n o . D i e u n a y 

can phdi dupc phd t t r i en s o n g s o n g vdi viec cai 

each luat phap . Kinh ngb ig ra q u d c te'^"' v a c a c 

tieu chuan Iao d p n g q u d c tg sg gjup Viet N a m cd 

khung phdp ly c h u a n m u c c img vdi cdc b a i h p c 

quy ban e i a cdc q u d c gia khde . 

Tbiitu, d a m b a o t inh n h d t q u d n vd d d n g b p d 

cac quy dinh p h a p ludt vg QHLD t r o n g h e t h d n g 

phap ludt qudc gia. D a y c u n g la m p t t h d c h tbiic 

Ion ti^ong q u a t r inh Viet N a m d a n g tich cue xdy 

dung va phdt trign Nhd n u d c p h d p q u y e n XHCN, 

tiong do Nha n u d c t d n t rpng, dg cao vd b a o d a m 

quygn con nguoi t rong m p i l inh v u c h o a t d p n g 

oia minh, tao mpi digu k ien e h o c o n g d d n t h u c 

hien quygn ciia m i n h t h e o d i ing cac q u y d i n h 

cua phap luat D 

(1) Cong uoe so 98 vg dp dung cdc nguyen tac quygn 

tg chiic va thuong luang tdp the la mo t t rong tam 

Cong UUC ca ban cua ILO. Qudc hdi tiidng qua phe 

chuSnvoit^lerdtcao (93.39%) vao ngay 14-06-2019. 

(2) Xem toan van dti ludt lao d o n g 2019, 

http://duthaoonline.quochoi.vn, truy cap 18-06-

2019. 

(3) Ngudn: Thu vign p h a p ludt, h t tps ; / / thuvien-

phapluat.vn,tiruycap 16-03-2019. 

(4) Tham khdo npi dung Chuong II ve quygn con 

ngum, quygn va nghia vu co ban ciia cdng dan gdm 

35 dieu xac lap cac quyen cdn ban cua con ngudi 

diroc Hign phdp cong nhan, ton u o n g vd bao dam: 

http://www.chiiihphu.vn. 

(5) Viet Nam la thanh vidn ciia 7/9 cdng udc quoc 

tgchii chSt vg quyen con ngudi va da p h e chudn 

5/8 C6ng udc co ban, 3/4 Cdng udc q u a n tri vd 

14/177 Cdng udc ky thudt ciia Td chiic Lao dpng 

QuScteaLO). 

Ngudn: Bao The gidi va Viet Nam (Bp Ngoai Giao): 

ht tp / /baoquocte.vn. 

(6) Ngay 5-6-2008, Ban chap hanh Tmng uang 

Dang da b a n h a n h Chi thi sd 22-CT/TW ve tang 

cudng cong tdc lanh dao, chi dao xay dung QHLD 

hai hda. d n dinh va tign bo trong doanh nghiep. 

(7) Td chuc Lao dpng Qudc tg (ILO) dinh nghia 

QHLD Id: "NhOng mdi quan he ca nhan va tap tiid 

giOa nhihig NLD va su dung lao ddng tai nai lam 

viec, cung nhu cac mdi quan he giOa cac dai dien 

cua NID va NSDLD dcip nganh vi cap qudc 0a va 

su tuang tac cua ho vdi Nha nudd'. 

(8) Ngudn: He thong thdng tin ve cac tieu chuan lao 

dong qudc (NORMLEX), https://www.ilo.org. tmy 

cap ngay 14-03-2019. 

(9) N ^ d n : Van Phdng ILO, Declaration on Funda

mental Principles and Bights at Work 1998, 

https://www.ilo.org, tmy cap ngay 30-03-2019. 

(10) Xem noi dung ddy dti Khoan 3, Digu 102:" Tda 

an nhan dan co nhiem vu bao ve cong ly, bao v0 

quyin conngudi, quyen congdan, bao ve cheddxi 

hoi chu nghia, bao ve lai ich cua Nha nudc, quyen 

va lgi ich bop phap cua tdchuc, canhan". 

(11), (16), (18), (19) Xem: Bao cao tdng ket thi hanh 

Bp iuat Iao dong nam 2012 cua Bo Lao dong -

Thuongb inhvaxahp i . ngay31-01-2018,ti-.5,44.22. 

(12) Dieu 4, Nghi dinh sd 53/2014/ND-CP. 

(13) Digu 10, Hign phap 2013 quy dinh ro chiic nang 

nhiem vu cua Tong Lien Doan Lao dong Viet Nam: 

" Cong doan Viet Nam la td chuc chinh tri - xi hoi 

cua giai cip cong nhin va cua NW duuc thanh lap 

tren casdtunguyen, dai dien cho ngudi lao dong". 

(14) Xem t h e m he thdng td cbtic Cdng doan quy 

d inh tai Dieu 9, Dieu le Cong doan Viet Nam do 

Dai hoi Cdng Doan ldn tiiir XI thdng qua ngay 30-

7-2013, ht tp: / /www.congdoan.vn, truy cap ngay 

12-03-2019. 

(15) Xem bao cao cua Tdng LDLD Viet Nam nam 

2011 ve boat dgng ciia td chiic cong doan cdc cap 
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fO^ THLTC TIIN-KINH NGHliM 

chia tiianh 5 nhdm cong viec cho tiiay thoi gian lam 

viec binh qudn cua can bg cong doan: (a) nhom 

cdng viec thuc hien chiic nang bao ve quyen lpi cua 

cdng doan vign va NLD: 16,73%; (b) nhdm cdng 

viec ve tuygn truygn, giao due: 4,51%; (c) nhom 

cdng viec vg hogt dong XH, VHVN, TDTT: 14,18%; 

(d) nhdm cdng viec hanh chinh, suvu cd lien quan 

true tigp dgn hoat dpng cong doan: 49,83% va (e) 

nhom cdng viec khong lign quan true tiep dgn hogt 

dgng cong doan (giu chuc vu trong Dang, doan thg 

khac): 14,74%. 

(17) Xem Ngbi dinh 60/2013/ND-CP vg thuc hien 

quy che dan chii d co sd tai noi lam viec, https: / / 

thuvienphapluat.vn, truy cap ngay 04-04-2019. 

(20) Nghi quyet sd: 06-NQ/TW ciia Ban Chap Hanh 

TWDang khoa XII ve thitc hien co hieu qua tign trinh 

hpi nhap kinh te qudc tgda c6 quy dinh ro: "Bao dam 

su ra ddi, hoat dong cua td chuc cua NLD tai doanh 

nghiep phii hop vdi qua trinh hoan thien khuon kbd 

phap luat tbeo dling quydinh cua phap luitViit Nam, 

pha hop vdi cic nguyen tic ctia Td cbik Lao dong 

(judcte'fZLO;". https://thuvienphapluat.vn, tmy cap 

ngay 14-03-2019. 

(21) Ngay 08-3-2018, Viet Nam da ky "Hiep dinh ddi 

tac toan dien nen bo xuyen Thai Bmh Duon^' (tieng 

Anh gpi tdt la CPTPP). Hiep dinh nay ve co ban giu 

nguyen npi dung cua Hiep dinb TPP, trong do 

chuang 19 ve lao dgng. 

(22) Xem them bai vigt ve " Tang cudng dam bao 

quySn cua ddi tuang yeu the trong quan he lao 

dong" cua PGS.TS Vu Cdng Giao va ThS Nguyen 

Hoang Ha. 

(23) Xem thdng tin chia se ciia Tda an Nhan dan 

tiianh phd Ho Chi Minh: https;//thongtinphaplu-

atdansu.edu.vn,tmycdp 14-9-2018. 

(24) Sd lieu thdng kg tai 33 Toa an nhdn dan tinh va 

thdnh phd true thuoc Trung uong trong bdo cao 

tdng hpp vg tinh hinh thi hanh Eg ludt lao ddng 

nam 2012 (ngdy 31-01-2018). 

(25) Chiic nang nhiem vu cua Cue QHLD dugc chi 

tiet tai Quygt dinh so: 736/QD-LDTBXH cua Bg 

truong Bp Lao dgng. Thuang binh va Xa hgi: 

http://www.moIisa.gov.vn, truy cap 6-4-2019. 

(26) Cong udc sd 87 neu "quyen cua NLD vi 

NSDLD duoc thanh lap va gia nhap cac tdchuc do 

cbinh bo lua chon ma kbong cin phai duac cho 

phep trudc". 

(27) Mpt trong nhimg muc tieu chinh cua cai each 

phdp ludt lao dgng la "tao mdi trudng tiiuan Iqi, 

trong do cdng doan Ud thanh td chiic dai dien cd 

hi&u qua c6a NLD". Tuy nhien, tiieo bdo cao khao 

sat cua Bg Lao dgng, Thuong binh va Xa hgi vg 

tiiuc tign thuang luong tap tiie (TLTT) vao thang 7 

nam 2018, vai tro CD ddoanh nghiep con nghieng 

nhieu vao boat dgng cham lo NLD, hon la vai tro 

dai dien, bao ve va thtic day cho quygn Igi cua NLD 

thong qua ddi thoai, TLTT. 6 hau het cac cdng 

doan CO sd, vi tri chu tich cong doan va iiy vign ban 

chdp hanh CDCS Id do ngudi quan Iy doanh 

nghigp ndm giu, huge can bp CD phai dong thdi 

giu hat vai; dai dien cho nguoi quan Iy va dai dien 

cho NLD. Dieu nay lam cho TLTT khong the diln 

ra theo diing ban chat ciia no. 

(28) 6 cac nudc dang phat trien khac, c6 nhieu td 

chuc dai di6n NLD ciing hoat dpng dpc lap vdi 

nhau trong nhieu nganh nghe khac nhau. Vdi Viet 

Nam, day la Idn dau tien cd de xudt thanh lap 

ngbiep doan mdi 6 cdp doanh nghiep. boat dong 

doc lap vdi Tdng LDLD Viet Nam va la budc cai 

each ldn giiip phap Iuat lao dpng tuang tiiich hon 

vdi Cong uoe ILO ve tiJ do lap hpi va bao ve quyen 

td chirc, 1948 (sd 87). 

(29) Xem cudn Labour Lawand Worker Protection 

in developmg countries, Tzehainesh Tekle, ILO 

Geneva, 2010, ti'.142-143. 

(30) Xem tiigm sach chuygn khao International and 

Comparative labour law - current challenges, 

Arinro Bronstein. ILO Geneva (2009), ti.30-57. 
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