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HOAT BONG CUA FINTECH O VIET NAM HIEN NAY - THUC TRANG
PHAP LUAT DIEU CHINH VA GtkI PHAP PHAP Li NHAM HOAN THIEN PHAP LUAT

NGUYEN HAI YEN *

Tém tdr: Bai viét nghién ciru vé Fintech va mot s6 hoat dpng diic trnmg cua cnc cong ti Fintech &
Viét Nam hi¢n nay nhur hoat dgng cung img dich vu thanh todn dién nt, goi vin cong dong va hoat
dpng cho vay ngang himg. Trén co s¢ lam r3 nhimg han ché va bét cip cua cdc quy dinh phdp ludt
hién hanh diéu chinh hoat dong ctia céng i Fintech, bai viét dé xudt mgt sé kién ngh, nhu: can xem
xé1 cong ti Fintech |4, chi thé kinh doanh dic bigt dé xdy dung va hoan thién khuon khé phﬂp i cho sy
16n 1gi vér hogt djng ciia cong ti Fintech; ban hanh Lugt thanh todn, cdc quy dinh chudn hod déi véi
hoat dpng thanh todn dién tir va ghi nhén chimg i thanh todn dién tir; thiél Igp co s& phdp i cho hoat
dﬁng £0i v6n cong déng va hoat dong cho vay ngang hang; ban hanh cdc quy dinh vé cong nghé
théng tin, s6 hitu tri tué, bdo vé quyén loi nguoi Liéu dimg va phong. chong riza tién @ dém bdo an
todn cho hoat dgng cia céc cong ti Fintech nhdm huéng t6i muc tiéu on dinh va phdt 1rién kinh 1é ddt
mude trong béi canh cuge cach mang cong nghiép 4.0 hién nay.
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Abstract: The paper examines Fintech and some typical activities of Fintech companies in Vietnam
at present such as provision of e-payment services, crowdfunding and peer-to-peer lending. On the basis
of analysing inadequacies of the law regulating activities of Fintech companies, the paper proposes
some r dations such as: treating Fintech \panies as special business entities in order to
develop and improve the legal framework for the exi: and operation of Fintech 1P
enacting a Law on payment and standardised rules for e -payment and recording e-payment documents;
creating legal bases for crowayimdmg and peer-to-peer Iendmg, promulgating legal provisions on
information technology, intell ! property, P and  prevention and combat of
money laundering 1o ensure the safety for the operation of Fintech companies towards the goals of
stability and economic development of the cowntry in the context of the industrial revolution 4.0 at present
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rong bdi canh cujc cich mang céng manh va hinh thanh céc cdng ti Fintech
Tnghiép 4.0 hién nay, céc hoat déng tai  (Financial Technology - Cdng nghé tai chinh).
chinh (mg dung cong nghé cia céc td chiic  Véi loi thé vé cong nghé, céc cong ti Fintech
khéng phai la ngan hang dang phat ién rit * cung img céc dich vu ngdn hing véi img
dung cong nghé hién dai nhu thanh to4n dien
tir, goi vén tir cong dbng hay cho vay ngang
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hing... vA déng vai trd nhu 18 chic trung
gian ti chinh ding nghia. Tuy nhién, néu
coi Fintech 13 trung gian 1Ai chinh, cung cfp
cic dich vu tii chinh tuong ty nhu céc td
chirc tin dung thi cac quy dinh phap ludt hién
hanh trong linh vire ngén hang 4p dung déi
véi Fintech 14 chua phi hop. Trong khi do,
Kkhudn khé phap Li 4p dung riéng déi véi hoat
déng cua cic cdng ti Fintech con ‘chira 13
rang, tir chinh séch dén chc quy dinh cu thé.
Do d6, viéc tmg xir véi Fintech trén phurong
dién phap li 1a bai toAn ma Viét Nam cAn sém
tim ra 1& gidi, dé tir d6 x4y dung co ché quan
1 phit hop va hoan thién khudn khd phap luat
didu chinh ddi véi hoat déng cua Fintech.

1. Khai quét vé Fintech

Fintech 12 thuit ng¥ dugc hinh thanh
trén co s& két hop gitta cong nghé va tai
chinh. K& tir khi lan séng khéi nghiép tap
trung vao linh vire cdng nghé trong tai chinh
ndi 1én sau khiing hoang kinh té thé giéi nim
2008, Fintech tr& thanh dai dién cho cujc
céch mang ki thudt s8 ¢6 thé thay déi hoan
toan phuong thic kinh doanh clia nganh
ngén hang ("

Sau khi xem xét hon 200 nghién ciru
khoa hoc v& thudt ngir “Fintech”, Patrick
Schueffel dua ra khai niém kh4 toan dién vé&
Fintech: “la mg( nganh céng nghigp tai
chinh méi dp dung cong nghé dé néng cao
higu qua hoat dpng 1di chinh ", @

(1). Thu Huong, Fintech la g: ma lai duge coi la cuoc
cdch mang de doa hé thong ngan hang 10an cdu,
hep://cafef vafintech-la-gi |
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Theo Hdi ddng 4n dioh tii chinh
(Financial Stabiliti Board - FSB),® Fintech
12 “cdc sdng tao trong (di chinh dua trén
nén tang cong nghé nhdm tao ra cdc mé
hinh kinh doanh, img dung, quy trinh. hay
san phﬁ'm mai ¢6 tdc ding cu thé dén cde thi
trucmg va dinh ché 1ai chinh, ciing nhu trong

‘vigc cung cdp cdc dich vu téi chinh”.®

& Viét Nam, c6 quan didm cho ring
Fintech 12 thudt ngit dirgce sir dung chung cho
tAt ca chc cdng ti sir dung internet, dién thoat
di dfng, cdng nghé dién foan dam may va
céc phin mém mi3 ngudn mé nhdm muc dich
ning cao hidu qua cia hoat ddng ngén hang
va dhu .

Nhin chung, trén thé gi¢i chua ¢6 khai
niém théng nhit vé Fintech, tuy nhién khi
nhic dén Fintech la nhic dén viéc sir dyng
shng kién, cong nghé méi dé cung img cac
dich wvu tai chinh. Trong pham vi bai viét,
Fintech duoc hiéu 12 nhitng céng i tham gia
cung chp dich vy tai chinh dua trén nén tang
cong nghé. D6 1a cac cong ti tan dung nhimg
sang tao, ddi méi trong cdng nghé nhim
cung fmg gidi phap hojc dich vu tai chinh

Management, p. 14, ISSN 2183-0606, https-//hesso.tind.
io/record/1996/files/Sct |_Tamingthebeast_2016.pdf,
truy cap 22/7/2019.

(3). FSB 14 co quan quéc té gidm sat va dua ra céc
khuyén nghi vé hg théng tai chinh toan clu, cé thanh
vién 12 ngn hang trung wong hay ¢o quan gism sat tai
chinh thuéc cac nuée G20, hitp://www.fsb.org/about/,
truy cép 24/0172018.

(4). FSB, Financial Stability Implications from FinTech.
Supervisory and Regulatory Issues that Merit Authorusies’

h g-de-doa-he-th

-
201703201 11931948.chn, truy c@p 22/‘7/2019
(2). Patrick Schueffel, “Taming the beat: A scientific
definition on Fintech”, Journal of Innovation
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A ion, p.33, hap://www.fsb.org/wp-content/uploads/
R270617.pdf, truy cap 24/01/2018.

(5). Van Lam, Fm/ech 14 ban hay déi thi cua ngan
héng?, https//b fintech-la-ban-hay
cua-ngan-hang/c/24009720.epi, truy cip 24/01/2018
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hién dai, da dang vA tién loi v6i chi phi thép
hon so véi dich vy tai chinh duge cung img
bi céc dinh ché 3 chinh truyén théng nhr
ngén hang, céng ti tai chinh, cong ti chimg
khoén, cng ti bao hiém.©

Can cir vao dbi tuong duge cung img
dich vy, céc cdng ti Fintech c6 thé dugc chia

thanh 2 nhém gdm: 1) cac cdng ti phuc vu

ngudi tiéu ding théng thuémg, cung cip cac
cbng cu ki thuit s @& cai thién cach cac cA
nhn, 14 chirc goi vén, vay muen, tai trg vén
cho céc cdng ti khéi nghiép, quan I tién bac;
2) céc cong ti hd trg cong nghé cho cac dinh
ché tai chinh truyén théng,

Hién nay, cic cong ti Fintech hoat djng
wén nhidu linh vuc nhu thanh to4n, huy ddng
vén, cho vay, diu tu va quan }i tai sin, bao
hiém, blockchain, cdng nghé hd trg hoat
dong tii chinh-ngan hang (nhu nhén biét
kbach hang dién tir - eKYC hay thdng tin,
xép hang tin dung...).®

2. Tinh hinh hoat djng va phat trién
ciia Fintech & Vi¢t Nam hién nay

@ Viét Nam, linh vic Fintech tuy con
kha méi mé nhung hoat ddng ciia cic cbng ti
Fintech dang din tré nén sbi d9ng. T nim
2008, Ngén hang nha nudc cho phép nhiéu
cdng ti khdng phai 12 t& chic tin dung cung

(6). Nghiém Thanh Son, Hodn thign “hé sinh théi” dé
Fintech Vi¢t Nom phét trién, htrp:/ftinnhanhchung
Kkhoan.vi/tien-te/hoan-thien-he-sinh-thai-de-fintech-
viet-nar-phat-trien-187702.html, truy cip 24/01/2018.
(7). Dng Cong Thirc, “Ban vé xu huéng Fintech rong
Itnh virc ngén hang va nhimg chuyén dong ban dhu &
Viét Nam”, Tap chi ngén hang, 56 19/2017, r. 30.
(8). WEF, “Beyond Fintech: How the success and
failures of new entrants are reshaping the financial
system”, Part of the future of financial services series
— Prepared in collaboration with Deloitte, 8/2017.
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img dich vy thanh todn trén co s thi diem
nhim d4p img nhu chu phat trién cva thi
treemg.® Tinh dén hét thang 11/2018, Viét
Nam c6 khoang 100 cong ti hoat doog TONg
linh vyre Fintech, cung tmg c4c dich vit trong
tur nhu hoat dong ngan hang cia cdc to ch\'{c
tAi chinh nhu thanh to4n dién tir (cung cap
cho ngudi tiéu ding cc phuong thie thanh
todn tryc tuyén hodc cac giai phép thanh
toan ki thuét s nhu vi dién tir va thanh todn
di dong), goi vén cong ddng, cho vay truc
tuyén.('” V6i sy tdn tai va ngy cang phit
trién trong nén kinh t¢, Fintech di thic day
(mg dung cong nghé, gép phin cung cap cic
dich vy tai chinh hién dai va canh tranh véi
c4c ngan hang truyén théng.")

Thik nhdt, trong linh vuc thanh toan dién.
tir, Ngan hang nha nuéc hién da cép phép
cho 26 tb chizc khdng phai 1a ngén hang hoat
déng cung tmg dich vy thanh toan (bao gém
dich vu vi dién nr, cdng thanh toan truc
tuyén va thanh toan di déng) nhim phuc vu
nhu cdu thanh toan cac giao dich thuong mai
dién tr va chuyén tién nho 1602 Véi img

(9). Nguyén Kim Anh, Fintech: Xu huémg phdt trién
va né lyc ciia co quan quan M, http://tinnhanhchung
khoan.vr/tien-te/fintech-xu-huong-phat-trien-va-no-
luc-cua-co-quan-quan-ly-187700.html,  truy  cfp
24/01/2018.

(10). Hanh Nguyén, Tao hé sinh thdi lanh manh dé
cdc doanh nghiép Fintech phdt trién, http://www.tap
higiaoth iao-he-sinh-thai-lanh b-de-cac-
doanh-nghiep-fintech-phat-trien-d69 171 htm), truy

cfip 03/12/2018. )

(11). Tuyét An, Bubic chuyén trén thi rucomg fintech Vigy,
hnp://wwwjhesniganﬁmes.vnll 55 lGS/Buoc-chuyen.
tren-thi-truong-fintech-Viethtml, truy c4p 24/01/2018,
(12). Ngan hang nha nuéc Vigt Nam, Dank sgep o40
16 chirc khéng phai & ngdn hing dwge NHNN cdp
gidy phép hoat dong cung img dich vu trung gig,
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dyng thanh to4n cua cic Fintech, ngudi tiéu
ding c6 thé: 1) Thanh toén (chuyén tién gitra
chc c4 nhan, doanh nghiép)'™® dbi véi cac
dich vu thiét yéu hing ngay nhu tra tidn
dién, nuéc, dién thoai, tai céc cira hang tién
loi 24/7 ma khéng bi b6 bude trong gid hanh
chinh; 2) Thanh todn chi tiéu & cic siéu thj,
cira hang thdi trang, nha hang hay quan ca
phé; 3) Chuyén tién, rit tién hay vay tién chi
bing vai cii cham hay bling cich quét ma QR
trén dién thoai di dong;" 4) Nguoi dung ca
nhan 6 thé mua sim truc tuyén trén toan thé
gi6i khong cAn ding tidn myt. 1

Theo Ngan hang nha nuéc, dén cudi nam
2016 thi trudmg Viét Nam ¢ hon 3 tridu vi
dién tir, gia tri giao dich qua céc vi ting
manh va dat 53.109 t ddng trong nim
2016.9 Thyc té, phin 16n céc tién ich cia
vi dién tir do cac Fintech & Viét Nam cung
cép chi xoay quanh céc dich vu nhu nap tién

thanh todn (tinh dén 02/11/2018), hn'ps /wwrw. sbv.
gov.vn/ /portal/vi/menu/! k/hdt/
cudvtr? aeroop—1226764091899000#%40%3F afrL
00p%3D1226764091899000%26centerWidth%3D80
%2525%26left Width%3D20%2525%26right Width%
3D0%2525%26showFooter%3Dfalse%26showHead
er%3Dfalse%26_adf.ctrl-state%3D198uuolkpl_4,
truy cap 24/1272018.

(13). Quan h¢ giita ngdn hing va céc fintech giong

NGHIEN CUU - TRAO POI

dién thoai, chuyén tién, thanh toan theé, ho
don, mua vé xe, xem phim hay giai tri
khéc.'™ Bén canh d6, ciing véi sy bing nd
clia cic website ban hing tryc tuyén, Viét
Nam hién ¢6 nhiéu cbng thanh todn e
tuyén dugce coi 12 dich vu trung gian giita
ngud mua, ngudi bdn va ngdn hang. Céc
clng thanh toan trrc tuyén hd trg viéc thanh
todn céc giao dich mua bén truc ruyén nhanh
chéng, thuin tién, gip tiét kiém thoi gian,
cdng sitc va giam thidu i ro quan li tién
ma® Ngoai ra, cac giao dich thanh toan
qua dién thoai thong minh dugc thuc hién
thdng qua céc mg dung duge cai dit trong
dién thoai ciing ngay cang phat trién. Ngudi
ding c6 thé tich hop thdng tin vé tai khoan
thanh to4n, thé tin dung hay vi dién tr dé
thuc hién thanh to4n tai cic diém chép nhan
thanh toan di djng."”

Thit hai, d8i véi md hinh goi vén cong
ddng, day duoc coi 1a kénh huy ddng ngudn
lyc tai chinh ti cng ddng dé cung cdp cho
céc dy 4n dau tu trén co s¢ dong thudn vé ¥
tuéng kinh doanh dugc dua ra boi td chirc,
¢4 nhan cin huy déng vén va céc td chirc, ca
nhdn tham gia tai tr¢ cho du an kinh doanh

7). Dong Thinh, ¥/ di¢n ne: xu hming thanh todn 14t

nhu quan hé gma nha mang va cde OTT htip://it.  yéu, http://tapchithue.com. ghiep-thi-truong/
evnspe.vivtin-tuc-ict/quan-he-giua-ng g 12025-vi-dien-tu.htm, truy cip 24/01/2018.
fintech-giong-nh! jua-nh 8 (18). D& Puc Théng, Cdng thanh todn trec tupén la gi

ott-3260. hlml truy cép 24/12/2018

(14). Minh Trye, NG r¢ vi dign tir, thanh todn di déng,
https://doanhnt line.com.vn/no-ro-vi-dien-t
lhanh-toan-di—dong/, truy cép 24/01/2018.

(15). Hai Ho, Thanh todn qua vi dién tir: Tiém ndng
chua kha: théc hét, http://saigondautu.com.va/chu-

hanh-t Vi-dien-tu-ti

vé& cdch thic hoat dgng, http://blog. | pay.vn/content/

- ¢%E1%BB%95ng-thanh-t0%C3%A |n-t%E1%BB%

Blc-tuy%E1%BA%BFn-1%C3%A0-g%C3%AC,
truy cip 24/01/2018.

(19). Dinh Anh, Chii tich VNPay: "Thanh todn bing
OR Code an toan hom cho ngudi ding”, hitp:/fictmews.

t/chu-tich thanh-t b

£
chua-khan-lhac-hcl-47166.hrml, truy cap 24/0]/2018. d toan-hon-cho-nguoi-dung-160704.ict,  truy
(16). Mith Trye, tldd. cip 24/01/2018. .
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6.2 Khi gép vén vao cie dy 4n huy dong
vén bang md hinh goi vén cdng dong, cac
nha du tr s& nhin dugc nhimg lgi ich nhat
dinh khi dy 4n hoan thanh théng qua mét sb
hinh thirc g6p vén dién hinh nhu:®" 1) Gép
cb phin: gibng nhur viéc mua cé phidu mot
cbng ti méi o tiém ning, ngudi ddu tu s&
nhén lai ¢6 phin va lgi nhuan néu dy 4n kinh
doanh ¢6 lai; 2) Gép vén cho vay: vén vay
s€ dugce huy déng tir vén gop cia céng ddng
hodic tir nhimg ngudi di kinh doanh thanh
cdng tir hinh thic niy nhim tao ra dong vén
luan chuyén Ién dé giup cic doanh nghiép
(chit yéu 14 cic doanh nghiép vira va nhé); 3)
Ung hd dyr 4n tir thién: hinh thirc céc tb chirc
xa hoi, tb chéc phi chinh phi van dong
quyén gdp gitip d& viing thién tai, ngudi cé
hoan cénh d&c biét hodc trung tdm bao trg;
4) Nhén phin thuéng tri 4n: hinh thic huy
déog vén dé thyc hién nhimg ¥ tuong méi,
46t pha, chua bao gidr ¢6. Khi du 4n dua trén
nhitng ¥ tudng dé thanh cong, ngudi tai trg
vén c6 thé nhan duge nhimg phin thuéng tri
4n (thudmg 1a san phAm dugc tao ra tir du 4n)
hoic dugc mua san pham véi gi4 thdp hon
gié thi truomg tir 30% - 50%).22

Théng thudng, viéc kéu goi vén tir cdng
dbng véi mbi dy 4n dugc thye hién trong thai
gian rét righn, tir 45 dén 60 ngay. Toan bj sb
tién huy ddng s& dugc chuyén vé tai khoan

(20). Nguy?n Trudmg Son, “Mb hinh huy djng vén tir
cbng ddng: kinh nghiém cho Viét Nam”, Tap chi khoa
hoc, Pai hoc Hué, tép 126, sb 54,2017, tr. 115,

(21). Nguyén Trudmg Son, tldd, tr. 115.

(22). L& Dlep Kidu Trang, Blag khoi nghigp: Cdu

ciia ch s& hiru nén tang goi vén, 1 40

chuyén cho chii du 4n thyc hién. Trong
trudng hop goi vén khong thanh cong, SO
1ién huy déng dugc s& chuyén tra lai cho cac
nha du 1.2 Tuy nhién, rdi ro ¢ thé phit
sinh néu ngudi goi vén khéng thuc hién ¥
tuéng kinh doanh va cho ra doi san pl
nhu d3 hira. Nhin chung, timg hinh thic gop
vén tiém 4n nhimg rvi ro khac nhau, bén goi
vén va bén cdp vén ddu phai ty chiu rii ro.
G6p cb phin dugc xem 1a hinh thife it rdi ro
nhét vi loi ich cita bén g6p vén s gin Lién véi
loi ich cia du 4n kinh doanh hay l¢i ich cla
ngudi sang 1ap ra y tuémg thuc hién du an®
& Viét Nam, hinh thic goi von cong
dbng dugc thyc hién theo hudéng tr phit,
Nha nudc vin chua cé bién phap quan 1%
Hoat ddng goi vén cong ddng trd nén rd nét
tir ndm 2013 sau sir xuét hién cua ig9.vn, san
201 vén cong ddng diu tién tai Viét Nam.
Ig9 da mang dén cho cng déng 40 du an got
vbn thanh cdng, véi quy mé tir 7 - 15 tridu
dbng cho mét dy an, tuy nhién, 1g9 43 phii
dimg cudc choi trong nim 2013. Dén nim
2015, mét s6 nén tang goi vén cong ddng
hinh thanh nhu Comicola (ra d&i ndm 2014),
FirstStep (ra doi ndm 2015 nhung di dimg
hoat dgng cubi nam 2016), Betado (ra doi
nim 2015), Fundstart (ra doi nam 2015).%9

(23). Crowdfunding - hy vong kinh doanh cho gici tre
hodi  bdo,  https://doanhnhansaigon.vivkhoi-nghiep/
crowdfunding-hy-vong-kinh-doanh-cho-gioj-tre-hoai-
bao-1048876.htm), truy cip 24/01/2018,

(24). Nguyén Trudmg Son, tldd, tr. 116.

(25). L& Digp Kiéu Trang, tldd.

chuyén goi vén cong déng (phdn 1), https://congr
tuoitre.vi/blog-khoi-nghiep-cau-chuyen-goi-von-
cong-dong-phan-1-613975.htm, truy cap 24/01/2018.
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(26). Crowdfunding lai Vigt Nam - vdn cho ngay cdr
cdnh, https: : b line.com.vrv) yicrowd
funding-tai-viet ho-ngay W34, truy
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Thir ba, v& hoat djng cho vay ngang
hang: 14 co ché cho vay tryc tiép bing tin
chép gifta ngudi vay va ngudi cho vay ma
Kkhong ¢ sy trung gian cia td chuc tai chinh
truyén théng va dugc thyc hién tryc tuyén
nén khéng bit budc ngudi vay va ngudi cho
vay phai gip mit truc liép.m)

Trén thye té, co ché cho vay ndy thusmg
két ndi ngudi ¢6 vén va ngudi cin vén thong
qua nén tang truc tuyén véi c4c khoan vay tir
nhiéu ngudi cho vay khéc nhau (khoan vay
tr 5 tridu dén 300 triéu, thoi han vay trung
binh tir 1 thang dén 2 nim va mic 13i sut tir
10% dén 25%/nam tuy vio timg khich hang
vay vén). C4c hé théng phin mém hd trg
cung clp céc hd so xin vay vbn chuin hod,
thyc hién thm dinh tin dung véi céc thuat
toan phan tich dft 1iéu lém, phén tich rui ro,
ra quyét dinh cdp vén, quyét dinh muc lai
suat, thuc hién chim séc sau vay vé thu ng
ma khéng cin ngn hang trung gian.®®

M5 hinh cho vay ngang hang dugc danh
gia 1a phuong thic hoan toan khéc biét véi
md hinh vay truyén théng & viéc ting kha
ning két ndi thanh cong gitra ngudi c6 vén
va ogudi cin vén théng qua nén tang truc
tuyén, gitp giam thiéu chi phi van hanh, chi
phi thim dinh va cai tién ki thuft phan tich,

cap 24/01/2018.

(27). Tung Lam, Cho vay ngang hang (P2P) sé canh
franh truc 11ép voi ngdn hang va cong ty (ai chinh?,
bttp://cafef. vn/cho -vay-ngang-hang-p2p-se-canh-
tranh-truc-ti h. o- tai-chinh-
201801 I6082847612.chn, u'uy cép 24/01/‘201 8.

(28). Cho vay ngang hang: ddi thi ning ki ciia cdc
ngan hang triyén théng, hitp://www.misa.com.vn/tin-
tuc/chi-tiet/newsid/52634/Cho-vay-ngang-hang-doi-
thu-nang-ky-cua-cac-ngan-hang-truyen-thong,  truy
¢ip 24/01/2018.
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¢6 thé cung cép cac khoan vay nhé véi chi
phi rit thip va chit luong dich vy cao téi
nhimg ngudi vay ma nginh ngin hang
truyén théng chua quan tim hay chua du
ngubn Iyc dé cung cAp dich vu.®”

& Viét Nam, linh vire cho vay ngang
hang bing nd trong thdi gian gin day véi
mbt s6 Fintech tham gia cung img nén ting
trye tuyén nhu Loanvi hay Tima. Déi véi
Tima, Fintech niy bit diu tham gia thj
trudng tai chinh cong nghé tir nim 2015 véi
vai trd 12 nha cung cip nén ting cng nghé
cho vay ngang hang dAu tién tai Viét Nam.
Tima cung cAp dich vu thuin tién cho phép
ngudi ding diang ki khoan vay tryc tuyén,
duyét théng tin ding ki nbanh qua dién
thoai, ki hop ddng tai dia didm khéch hang
chi dinh véi tht tuc va didu kién cho vay
linh hoat ®?

3. Quy dinh phap lujt aéi Vot hoat dgng
cta Fintech & Viét Nam hién nay

Fintech dugc coi 12 Iinh vyc kinh doanh
méi mé, lién tuc phat trién, déi méi véi chp
d9 nhanh chéng, do d6, chinh sach va khudn
khé phép Ii dbi voi Fintech & Viét Nam hién
méi chi dap img cho linh vuc thanh todn
dién tir; con dbi vai cac hoat dong khéc, nhin
chung con kha thiéu ving va chua 16 rang.
Viéc chim dwa ra cic quy dinh phap luat
didu chinh dbi v6i hoat déng ctia Fintech s&
din dén nhiéu bét cdp nhu 1) viéc xuét hién
mét sb ddi tuong loi dung hoat dong kinh

(29). M6 hinh cho vay ngang himg bing né tai VAéI Nam,
http://cafef.viymo-hinh-cho-vay-ngang-hang;
no-tai-viet-nam-20161220104900499.chn, truy cap
24/01/2018.

(30). http://tima.vi/Home/ About/
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doanh khi chua bi phap luit quan 1i d& cung
tmg céc dich vu phi phip, bién tudng so véi
céc dich vy tai chinh sing tao dich thuc; 2)
dbng thd, nha nuée s& khéng khuyén khich
duge céc cong ti Fintech phét trién va gi6i
thiéu céc dich vy tai chinh méi ra thj trudng
do tdm i e ngai v& chinh sich chua 13 rang
@bi véi cac hoat dong cua Fintech néi chung;
3) ciing nhur gy tim }f rut r&, nghi ngai cho
ngudi tiéu ding trong viéc tiép can va si
dung cac dich vu tai chinh tién ich do cac
dich vy do céc cdng ti Fintech cung tmg
chua duge phép ludt ghi nhan chinh thic.

Hién nay, nha nuéc méi ban hanh Quyét
dinh s& 844/QD-TTg vé viéc phé duyét Dé
4n “H8 tro b §inh thai khéi nghiép dbi méi
sang tao quéc gia dén nim 2025 va Quyét
dinh s6 238/QD-NHNN ciia Ngén hang nha
nuée ngay 16/3/2017 vé viée thanh 13p t6
giup viéc (Working Group) trong linh virc
Fintech tao co so tién dé dé nghién ciu, fir
d6 ban hanh khung khé phép 1i cho Fintech
tdn tai va hoat dong trong tuong Jai.

Trong Jinh virc thanh todn, hoat déng ctia
Fintech dugc thyc hién trén co s Luit Ngén

hing nha nuéc nim 2010; Nghi dinh sé

101/2012/ND-CP ngay 22/11/2012 va Nghj
dinh s§ 80/2016/ND-CP ngdy 01/7/2016 v&
thanh toan khéng ding tién m3t; Thong tur sé
39/2014/TT-NHNN ngay 11/12/2014, Thong
tw s6 20/2016/TT-NHNN ngay 30/6/2016 va
Théng tr sé 30/2016/TT-NHNN ngay
14/10/2016 huéng din v& dich vu trung gian
thanh toan.

Theo 44, hoat dong thanh todn cua
Fintech duoc coi 1a viéc cung img dich vy
trung gian thanh toan va do Ngan hang nha
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nuéc cip phép hoat déng.® Hoat dé{'l‘g
trung gian thanh todn ciia Fintech dugc Ji¢t
ké cy thé tai khoan 1 Didu 2 Théng fu SO
39/2014/TT-NHNN, bao gdm ca dich V¥
cng thanh todn dién ti®? va dich va Vi
dign 0¥

Bén canh d6, Nghj dinh s 101/2012/ND-CP
va Nghi dinh sé 80/2016/ND-CP quy dinh
vé didu kign cung \mg dich vy trung gian
thanh toan déi véi céc td chirc khong phai Ia
ngan hang nhu: 1) diéu kién v& gidy phép
thanh lap/gidy chimg nhén dang ki doanh
nghiép; 2) didu kién v& phuong 4n kinh
doavh; 3) diéu kién vén phép dinh (50 ti
ddng); 4) didu kién v& ngudi dai dign theo
phip luit, tdng gidm déc (gidm ddc) o6
tdnh d3 chuyén mén va kinh nghiém thue té;
5) didu kién vé co so VAt chit, ha tAng Ki
thuat, hé thdng cdng nghé théng tin, gidi
phép céng nghé phi hop; 6) didu kién vé he
théng théng tin ké to4n quan tri dam bao

(31). Theo khoan 10 Diéu 6 va khoan 9 Piéu 4 Luét
‘Ngén bang nha nuéc Viél Nam niam 2010. )
(32). Theo khodn 3 Didu 3 Thong tu s6 39/2014/TT-
NHNN: “Djch vy cong thanh todn dign nr Ia d[ch vu
cung tng ha tdng KT thudt dé thuc hign vigc két néi
gitta cde don v} chdp nhan thanh toén va ngén hing
rhdm hé tro khdch hang thwc hién thanh toon trong
giao dich thuwong mai &ign ur, thanh todn hod don
dign tix va cde dich vu thanh todn dign i khac”,

(33). Theo khodn § Diéu 4 Nghi dinh s 8072016/ND-CP:
“Dich vy vl dién tir & dich vu cung cdp cho khdch
héng mot 1ai khodn dign ti dinh danh do céc 16 chic
cung tmg djch vu trung gian thanh 10dn 1go lgp trén
vl mang tn (nhuw chip dién 1, sim dién thoai di
dpng. mdy tinh.. ) cho phép hru gist mot gid try tién 16
thepe ddm béo béng g:d 17} tién giri uong duong viér
sé tién dupc chuyén ur tai khodn thanh 1o4n ctia
khdch hang tai ngén hang vio tai khodin dim bp
thanh todn cia 18 chirc cung ving dich vu vf dién tr
theo tilg J:1".
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theo d3i riéng ngudn vén, tai san va x4c dinh
két qua hoat dgng kinb doanh.

Ngoai ra, quy trinh, thi tyc, hd so cép,
thu héi va cép lai gidy phép hoat déng cung
tmg dich vu trung gian thanh todn va giai
phép vé an ninh, gidi quyét khiéu nai khi
thye hién cung tmg dich vy trung gian thanh
toan cua Fintech ciing di duge quy dinh
trong mdt s van ban hién hanh.®¥

Riéng d6i véi hoat dong cung img dich
vy vi dién tir, Ngén hang nha nuéc huéng
dan viéc phéat hanh, thyc hién thanh toan va
viéc quan li, gidm sét ciia Ngin hang nha
nuée tai Pidu 9 Théng tw sb 39/2014/TT-
NHNN. Theo ¢6: 1) Té chirc cung tmg dich
vu vi dién tir khong duge phép: Phat hanh
hon 01 (mdt) vi dién tr cho mdt tai khoan
thanh toan ctia khach hang tai mét ngén hang
va chp tin dyng cho khach hang sir dung vi
dign ti, ted 14i trén sb du vi dién tir holic bt
ki hanh déng nao c6 thé lam ting gja tri tién
1§ trén vi dién t&r; 2) TS chitc cung img dich
vy vi dién tir phai dé Ngan hing nha nuéc
kiém tra, gi4m sat theo thdi gian thyc tdng
56 tién cia khach hang trén céc vi dién tir va
tdng sb tidn trén tii khoin dim bio thanh
toan ciia tb chitc cung tmg dich vu vi dién tr
tai c4c ngdn hang; 3) Viéc nap tién vao vi
dién tir, rut 1ién ra khoi vi dién tir ciia khéch
hang phai thuc hién théng qua tai khoan
thanh ton ciia khéch hang tai ngin hang.

(34). Quy trinh, thi tyc, hd so cép, thu hdi va chp lai
gidy phép hoat dong cung img dich vy trung gian
thanh toan dugc quy dinh tai Nghi dinh sé
101/2012/ND-CP, Nghj dinh sé 80/2016/ND-CP va
Théng tu sb 39/2014/TT-NHNN; c4c gii phap an
ninh, giai quyét khiéu nai duge quy dinh tai Thong tr
56 30/2016/TT-NHNN.
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Déi v6i c4c hinh thirc thanh toén dign tir
sit dung ma QR, nhim théng nhit hoat dong
thanh todn qua ma QR, Ngan hang nha nuéc
da ban hanh Quyét dinh s6 1928/QB-NHNN
ngy 05/10/2018 v& Tiéu chuin co s& “Pic
ta ki thuéit QR Code hién thi tir phfa don vi
chép nhin thanh todn tai Viét Nam”.

Nhir vdy, cac quy dinh phap lujt hién
hanh trong linh virc cung tmg dich vy trung
gian thanh toan vé co ban d4 tao co s& phép
1i cho céc Fintech hoat ddng, tuy nhién, mot
s rui ro va bit cip phap I cin sém cb giai
phép nhu:

M¢t la vige ghi nhan chimg tr thanh todn
qua vi dién tu, chimg tir POS 12 hoa don:
Theo Diu | Théng tw sé 173/2016/TT-BTC
ngdy 28/10/2016, chimg tir thash to4n qua vi
dién tu, chimg tir POS 12 chimg tir thanh
todn qua ngdn hang. Tuy nhién, viéc ghi
nhén nay hién nay chua c6 huéng din miu
va diéu kién 4p dung trong khi viéc yéu ciu
ngin hang cung tng tai khoan thanh todn
x4c nhin viéc thanh todn la kha khé khin
trén thue té.

Hui I& boat d6ng thanh todn di dong chua
dugc quy dinh cu thé 12 mét hinh thite dich
vu thanh to4n qua trung gian thanh toan tai
kboan 1 Didu 2 Thong tr sb 39/2014/TT-NHNN,
chua cé quy dinh chuin hoa dinh dang dbi
véi cac ing dung thanh toan, chua cé co ché
13 rang bao vé ngudi dung khi c6 rii ro xay
ra. Han ché nay sé can tré viée tiép cdn va str
dung cdc phuong thiic thanh todn di dng
ctia ngudi ding ciing nhu bao vé quyén lgi
clia céc bén khi ¢6 i ro phat sinh.

Ba 12 dich vu c3ng thanh toén tryc tuyén
chua c6 quy dinh didu chinh trong trudng
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hop ¢6 rii ro phdt sinh béi ngudi ding
khéng thé yéu chu hay khiéu nai vé s6 tién
thanh ton d8i véi ngn hang do nén ting
thanh toan 14 do cac Fintech cung img.

Linh virc goi vén cong ddng va cho vay
ngang héng hi¢n nay vin chua c6 quy dinh
phap ludt trong img didu chinh véi ban chét
ctia cac hoat ddng kinh doanh nay.

Hoat d6ng goi vén cdng ddng chua ¢
quy dinh cu thé v& tu cach, quyén han, trach
nhiém cta m&i bén trong quan hé 20i vén
cdng d8ng, do 46 khéng c6 co s phap If dp
dung khi phat sinh ranh chip, cy thé: 1) V&
phia chi dy 4n: nguy co bi danh cip hoic
sao chép ¥ tuomg kinh doanh, dic biét trong
trudng hop viée goi vén khong thanh céng
nhung phép luét hién'hanh vin chua c6 quy
dinh diéu chinh; 2) V& phia cic Fintech
cung cip nén tang céng nghé huy dong vén:
rii ro vé viéc 4p dung céng nghé dé thim
dinh thang tin dur &n huy dong vén, ri ro tir
céc hoat ddng rira tidn va rii ro khéng thyuc
hién ddy du cac cam két coa chu dy 4n déi
véi nha diu tu, dim bio hoat déng va uy tin
ctia kénh huy dong vén déu chua c6 quy
dinh phép lut 4p dung; 3) V& phia nha dau
fr: rii ro nhu khoan du tr dé khdng dén
dugc diing véi chii dy 4n cin nhan vén do
hoat ddng cua kénh huy déng vén khéng
duge dim bao ciing 13 vdn d& chua dugc
phap Tudt didu chinh.

Déi véi hoat dhng cho vay ngang hang:
Do thidu ving c4c quy dinh phap luat diéu
chinh nén viéc giam st giao dich cua co
quan chirc nang va viéc xu li rii ro khi phat
sinh trong thue 1& con bj bd ngod. N&i Jo mét
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tién ciia nha diu tu khong chi dimg lai & ViES
ngudi di vay lap hd so gia hay coog U
Fintech cung cAp nén ting cho vay ngang
hang 6m tién bé chay, ma cén cb nguy ¢0
mét trfng khi 15i pham céng nghé chiém
quyén quén If img dung, thay dbi thudt todn
va thyre hién rit tidn tir ngén hang trung gian.
Bén canh dé, céc ni dung nhu 14 sudit cho
vay, trich 1ap rui ro, bao hiém tién giri, bao
dam vay vén khi thyc hi¢n huy dong vén
qua cac nén tang cdng nghé ciing chua duge
phap lut didu chinh, do dé quyén lgi chinh
déng ctia ngudi vay vén va ngudi cip vén
ciing khdng duoc dam bdo.

4. M{t s kbuyén nghi phap Ui

Hién nay Fintech dugc nhén dinh 13 xu
huéng phat trién tht yéu, tuy nhién néu coi
Fintech 13 trung gian tai chinh thi cac quy
dinh phép ludt hién hanh khang thé dép img
nhu cdu didu chinh déi véi sur tdn tai va hoat
dong cua Fintech trén thuc t&. Do do,
Fintech cin dugc coi 12 chi thé kinh doanh
diic biét va Viét Nam cén sém bd sung, hoan
thién khung khd phap li cho sy tbn tai va
hoat dong ctia Fintech.

Truébc hét, dbi v6i hoat dong trong mang
thanh to4n, Nhi nuéc cdn sém ban haoh
Luét thanh to4n vi hién pay Luat cac td chire
tin dyng va c4c van ban huéng din thi hinh
chi didu chinh hoat ddng cia céc td chirc tin
dyng trong khi hoat d¢ng thanh toan cdn do
cac céng ti Fintech va nhidu chd thé khac
ciing tham gia thuc hién. Bén canh dé, Nha
nudc cin ban hanh c4c quy dinh chudn ho4
48i voi cac img dung thanh toan di dgng,
tiéu chuén ki thuit, ha ting cung img dich vy
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thanh tosn ciing nhir cic quy dinh v phong
ngira ridi ro, bao dam quyén va loi fch hop
phép clia ngudi dung dich vu thaoh toén cia
c4c Fintech.

Thi hai, cin ban hanh quy dinh huéng
dAn cy thé viéc ghi nhan chimg tr thanh todn
qua vi dién tr, chimg tir POS 12 ho4 don d&
d3m béo quin If doanh thu ciia céc 1 chirc,
ca nihén kinh doanh trong nén kinh té.

Thit ba, cin ra sodt cac chinh sach, quy
dinh phéap luat hign hanh v& cong nghé thdng
tin, s& hifu tri tué, bao vé quyén loi nguoi
tiéu ding va phong chéng rira tién dé giai
quyét cac vén d¢ vé bao mat, an ninh, s& hiru
tri tug, hd trg viée thuc hién e-KYC va phén
tich: lich sir tin dung cha khich hang tryc
tuyén, ning cao hiéu qua phong chdng rira
tién va tai trg khiing b phit hgp véi cc tiéu
chufn quéc té.

Thir tu, thiét 13p co s& phap li phi hop
cho hoat déng goi vén cong démg, dam bao
an 10an ngudn vén ciia nguoi gbp vén, gitp
gidm thidu c4c tranh chép phat sinh vi tranh
that thu thué tir nguén loi nhugn cua cde chu
thé tir hoat dong cung img dich vu goi vén
cong ddng; ddng thoi quy dinh tu cich phap
li, quyén va nghia vy cia cac Fintech cung
{mg nén ting goi vén ciing nhu quyén va
trich nhiém cia cac bén lién quan trong
quan hé goi vén cong ddng. Diac biét, déi vai
bén goi vén phép ludt cén rang bude trach
nhiém dam béo tinh trung thyc, tinh chiu
trach nhiém vé dy 4n goi vén; viéc sir dyng
ngudn vén huy déng dugc ding muc dich,
trién khai dy 4n diing tién d3 nhu & cam két
véi nhimg ngudi gép vén; dam bio ding
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thoi han, tién d6 hoan tra l¢i ich cho ngudi
g6p vén nhu cam két.

Thir ndm, cin sém ban hanh céc quy
dinh phép luit tao co s& phap li cho hoat
dong cho vay ngang hang nhu quy dinh vé
13i sut, dy phong riii ro, bao hidm, bio dam
vén vay ciing nhu c4¢ quy dinh v& viéc gitm
sét giao dich cia co quan chitc nang, quy
dinh v& phong ngira i ro va xi If hanh vi vi
pham, dim bio quyén va lgi fch hop phap
clia cac chi thé ¢6 lién quan /.
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