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TiNH TIET GIAM NHE TRACH NHIEM HJNH SU 
PHAM TOI NHUNG GAY THIET HAI KHONG LĈ N" 

W O N G MAC VA KIEN NGH! 
HOANG QUANG LlTC* 

Tinh tiet "pham tdi nhung gay thl^t hai khong lorn*' quy dinh trong Bo 
luat Hinh sy nam 2015 la mdt trong nhung can cv quan tr^ng de say dyng 
khung hinh phat. Tiiy nhien, quy dinh day td tinh tiit giam nhe trach 
nhifm hinh su con chua hop ly. Bai viet de xuat hirong giai quyet nham 
bao dam viec ap dyng phap luat dugc thuan ti^n, minh bach, cong bang. 

Tic khoa: Tinh tiet gidm nhe; gdy thiet hai khong lan; Bp lugt Hinh su ndm 2015. 
Nhan bdi: 15/4/2018; bien tap xong: 25/4/2018; duyet bdi: 26/4/2018. 

Tinh tiet gidm nhe trdch nhiem hinh su 
quy dinh tai Phdn chung Bd ludt Hinh su 
(BLHS) Id tinh tiet lam cho cdc trudng hgp 
pham tgi cy the ciia mdt tdi pham gidm ve 
mirc dp nguy hiem. C6 mpt yeu cau dat ra la 
cac tinh tiet ndy khdng dugc quy dinh trong 
cac cdu thanh tgi pham, ddng thdi, khi 
nghien ciiu de xay dyng cac khung hinh 
phat cao, thdp, rdng, hep nhu the nao cho 
phu hgp, cac tinh tiet ndy chua dugc nha 
lam ludt xem xet den. Nghien ciiu tmh tiet 
giam nhe trach nhiem hinh su "pham tpi 
nhung gdy thiet hai khdng ldn" quy dinh tai 
Phdn chung BLHS nam 2015, chimg tdi 
thdy rang cd vudng mac Idn ve tmh tiet nay, 
nd khdng thda man yeu cdu dat ra ciia viec 
coi do Id tinh tiet giam nhe. Dieu nay gay 

khd khan, vudng mac, thieu cdng bang khi 
dp dung trong thyc tien cdng tac xet xii ciia 
Tda an. 

"Pham tpi nhung gay thiet hai khdng ldn" 
la mpt tinh tiet giam nhe trdch nhiem hinh sy 
quy dinh tai diem d khodn 1 Dieu 38 BLHS 
nam 1985; diim g khoan 1 Diiu 46 BLHS 
nam 1999 va diim h khodn 1 Diiu 51 BLHS 
nam 2015. 6 BLHS nam 1985, tinh tiit giam 
nhe trdch nhiem hinh su nay ciing vdi hai tinh 
tiet giam nhe trach nhiem hinh su khdc la 
"pham tdi nhung chua gay thiet hai", "pham 
tdi ldn ddu va thudc trudng hgp it nghiem 
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ciia BLHS la nguyen tac cong bang. Khdng 
ly gi mgt ngudi dy dinh Idy trpm 40 trieu 
ddng, nhung chi lay dugc 30 trieu ddng lai 
dugc ap dung tinh tiet gidm nhe trach nhiem 
hinh sy ndy, trong khi mdt ngudi Idy trpm 
dimg 05 trieu ddng nhung do khdng cd y 
dinh tir trudc la se lay trdm bao nhieu, md cii 
dot nhap vao nha ngudi bi hai, Idy dugc gi 
thi Idy, hodc cd y dinh la se chi Idy trgm 05 
trieu ddng lai khdng dugc dp dung tmh tiet 
gidm nhe trdch nhiem hinh sy ndy. 

Ve y kien thii hai, y kien nay coi "pham 
tgi nhung gay thiet hai khdng ldn" la dau 
hieu mang tinh chdt dinh tmh, khdng dinh 
lugng chinh xdc dugc, do dd, cdn thiet ddnh 
quyen xdc dinh ddu hieu ndy trong timg 
trudng hgp cy the cho Thdm phdn, cho Hdi 
ddng xet xir. Y kien nay cd sy hgp ly nhdt 
dinh, bdi khong phdi quy dinh phap ludt ndo 
Cling cd the dinh lugng hoac gidi thich that cu 
the dugc, nhung thuc tien xet xir cho thdy 
theo y kien ndy rat de ddn den su tuy tien. Bdi 
le, thuc te hien nay khdng cd co quan ndo cd 
trdch nhiem thdng ke ve thiet hai ma tiing 
loai tdi pham gay ra tren pham vi mgt dia 
phuang hoac mdt vimg mien ndo do, de xdc 
dinh the nao la miic thiet hai binh thudng, tir 
do lam ca sd cho xac dinh thiet hai nhd ban 
miic binh thudng. Chang ban nhu ddi vdi Tdi 
tham d tai sdn, thuc te cd vu tai sdn chiem 
doat chi mdy hieu ddng, nhung ciing cd 
nhiing vu tai sdn chiem doat len den hdng 
chuc ty ddng, tham chi hang tram, hang ngdn 
ty ddng, vdy thiet hai d mirc binh thudng la 
bao nhieu? Ro rdng khdng ai cd the xdc dinh 
dugc miic nay. Ddy ciing Id tinh trang chung 
cho cac loai tdi pham khac. Do dd, dp dyng 
tmh tiet giam nhe ttach nhiem hmh su nay 
nhu the nao phu thudc hodn toan vdo nhdn 
thirc chii quan ciia Thdm phan, ciia Hdi ddng 
xet xu va khi can rdt khd de phe phan, de 

phdn dinh dung, sai mdt each rach rdi. 
Thu hai, hien nay phdn ldn cac dieu ludt 

trong phan cac tdi pham ciia BLHS, ddu 
hieu gay thiet hai la mgt trong nhiing can cii 
d i phdn chia ra thdnh cac cau thanh tdi 
pham khdc nhau trong mdt dieu ludt. Vi du, 
Tdi trdm cap tai san quy dinh tai Dieu 173 
BLHS nam 2015, ddu hieu gdy thiet hai 
dugc nha lam ludt dua vao de xdy dyng cdc 
cdu thdnh tdi pham. Cy the, neu tai san bi 
chiim doat tir 02 trieu ddng den dudi 50 
trieu ddng va bi cdo khdng pham vao mot 
trong cdc tinh tiet cd td chiic; cd tinh chat 
chuyen nghiep; tdi pham nguy hiem; dimg 
thil doan xdo quyet, nguy hiem; hanh hung 
de tau thoat; tai sdn la bdo vdt qudc gia thi 
se bi xet xir theo khoan 1 Dieu 173 BLHS; 
neu tdi sdn bi chiem doat ttr 50 trieu ddng 
den dudi 200 trieu ddng va bi cao khdng 
pham vao tinh tiet lgi dung thien tai, dich 
benh thi se bi xet xir theo khoan 2 Dieu 173 
BLHS; neu tdi san bi chiem doat tir 200 
trieu ddng den dudi 500 trieu ddng vd bi cdo 
khdng pham vao tinh tiet lgi dung hodn 
cdnh chien tranh, tinh trang khdn cdp thi se 
bi xet xir theo khoan 3 Dieu 173 BLHS; neu 
tai san bi chiem doat tir 500 trieu ddng trd 
len thi se bi xet xir theo khoan 4 Dieu 173 
BLHS. Mat khdc, tai khodn 3 Diiu 51 
BLHS nam 2015 cd quy dinh: Cac tinh tiet 
gidm nhe da dugc BLHS quy dinh la dau 
hieu dinh tdi hoac dinh khung thi khdng 
dupc coi la tinh tiet gidm nhe trong khi 
quyet dinh hinh phat. Do dd, ddi vdi cdc 
dieu iuat nay, khdng the lay con sd thiet hai 
(gia tri tdi san chiem doat, hau qua gay ra, ty 
le tdn thuang co the...) ma Tham phdn hoac 
Hpi ddng xet xir cho Id khdng ldn, nhu bi 
cdo chi Idy trdm mdy trieu ddng, bi cdo chi 
gay thuang tich vdi ty le tdn thuang ca thi 
mudi mdy phdn tram... de dp dung tmh tiit 
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tdt cd cdc tinh tiet nay chua dugc xem xet khi 
nha lam luat xdy dyng tit ca cac cdu thdnh tgi 
pham cua BLHS. Viec BLHS khdng dua 
dugc tdt cd cdc tinh tiet ndy vdo trong tat cd 
cdc cdu thanh tdi pham cd nguyen nhan cua 
nd. Chiing ta thu hinh dung neu tdt ca cdc tinh 
tiet gidm nhe trdch nhiem hinh sy deu dugc 
dua vao timg cau thanh tdi pham thi BLHS se 
rudm rd, do so den miic ndo. Do dd, viec cdc 
cau thanh tdi pham chua dugc phan anh trong 
dd tdt cd cdc tinh tiet gidm nhe quy dinh d 
Phdn chung cua BLHS, thuc chat la de viec 
xay dung BLHS dugc de dang ban va BLHS 
dugc trinh bdy ngdn ggn, siic tich ban md 
thdi. Chinh vi vdy, khi Toa dn dp dyng phdp 
luat, quyet dinh hinh phat thi ngoai viec 
nghien cim cac cau thanh tgi ph^m, cdn phai 
nghien cim cac tinh tiet tang nang, gidm nhe 
va nhdn thdn ciia bi cao. Dieu nay ciing cd 
nghia la nhung tinh tiet ma khi xdy dung mdt 
cdu thdnh tgi pham nao do, nhd lam ludt da 
hinh dung den dS tir dd quy dinh khung hinh 
phat rdng hay hep, cao hay thdp cho phii hgp 
theo sy hinh dung cua nha lam luat, thi khong 
dugc coi la tinh tiet gidm nhe trach nhiem 
hinh sy cho bi cao niia. Trong cac tinh tiSt 
giam nhe trach nhiem hinh su quy djnh lai 
BLHS nam 1999, ciing nhu BLHS nam 
2015, chiing tdi thdy rang tinh tiet "pham tgi 
nhung gdy thiet hai khdng ldn", nhu da trinh 
bay, phan tich d tten deu da dugc phdn anh 
ttong tdt cd cdc cdu thanh tdi pham, tuy miic 
do phdn dnh nhieu, it cd khdc nhau. Cy the la 
khi xay dung cac cau thanh tgi pham, nha lam 
ludt dd hinh dung ra miic do nguy hiem cho 
xa hpi cua cac hanh vi pham tpi cd the xay ra 
ttong thyc te, ttong dd cd danh gid vdn de 
thiet hai do hanh vi pham tgi gay ra de xac 
dinh khung hinh phat phu hgp. Do do, tinh 
tiet nay, neu tiep tye dugc ghi nhdn la tinh tiet 
gidm nhe quy dinh tai Phan chung cua BLHS 

la bat cap, ddn den tmh trang khi quyet dinh 
hinh phat mdt tinh tiet dugc xem xet hai ldn. 
Ldn thii nhdt la khi chu the ap dung phap luat 
danh gia tinh chat, miic dp nguy hiem cho xa 
hdi cua hdnh vi pham tdi (trong do tdt nhien 
phdi cd ddnh gid van de bi cdo gdy thiet hai, 
gdy hau qua khdng ldn, it nghiem trgng) de 
dy kien dp dyng mgt miic hinh phat phii hgp 
ttong khung. Ldn thii hai la chii the dp dung 
phdp ludt lai tiep tuc coi ddy Id tinh tiet gidm 
nhe quy dinh tai Phan chung BLHS de gidm 
nhe cho hi cdo ttong tiirdng hgp chii the ap 
dung phap luat cho rang hanh vi pham tdi cua 
bi cao gay thiet hai khdng ldn, trong khi do 
khi xdy dung BLHS, nha lam luat da quy 
dinh miic tdi thieu cua khung hinh phat thdp, 
hoac cac loai hinh phat it nghiem khdc de ap 
dung cho cac trudng hgp pham tdi ma tinh 
chdt, mirc do nguy hiem cho xa hpi ciia loai 
hdnh vi khdng ldn. 

De gidi quyet su bdt hgp ly, vudng mac 
tren, chiing tdi de xuat, kien nghi sau: 

Mot Id, can tiep tuc xem xet, nghien ciiu 
de ttong tuang lai gan sua ddi BLHS theo 
hudng khdng coi tinh tiet ndy la tinh tiet 
gidm nhe trong Phdn chung ciia BLHS. 

Hai Id, trong dieu kien chua xay dung 
mdi, siia ddi, bd sung BLHS dugc, ca quan 
chiic nang can cd hudng dan viec dp dung 
tinh tiet gidm nhe nay, theo do, khi xet xu 
ddi vdi cdc tpi pham ma dau hieu gdy thiet 
hai da la mdt ttong nhung can cii de xay 
dung cdc cdu thanh tpi pham, thi Tod dn 
khdng dugc dp dung tmh tiet gian nhe trach 
nhiem hinh su nay, nham tranh su ap dyng 
tran lan nhu hien nay.n 
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