
NCHIEN Clin - TRAO DOI 

THUC TRANG AP DUNG PHAP LUAT TRONG GIAI QUYET 
TRANH CHAP HOP DONG CHUYEN NHUONG QUYEN 
SU DUNG DAT VA HUONG HOAN THIEN PHAP LUAT 

DANG THUY QUYNH* 

Tbyc tien hifn nay, tranb chip v i hyp d^ng chuyin nhvyng quyen sv d^ing 
di t diin ra rat pbd bien va pbvc t?p, anb hiromg din quyen va Iffi ich cua cdc 
bin tranh cbap va cua nha nude. Bai viit neu thyc trang ap dung phap Iu3t 
trong giai quyet loai tranh cbap nay; tir do, d i xuat, kiin ngbi m§t so bvdmg 
hoan tbien. 

Tif khoa: Ap dung phdp ludt; gidi quyit tranh chdp hgp ddng; chuyen nhugng quyen 

sii: dung ddt 

Ngdy nhgn bdi: 11/6/2019; ngay bien tap xong: 11/6/2019; ngdy duyet bdi: 

19/6/2019. 

1. Thyc tiin giai quyit tranh chap 
lien quan din ngi dung cua hyp dong 
chuyen nhvyng quyen su dung d i t 

1.1. Gidi quyit tranh chdp hgp dong 
xudt phdt tie chu the giao ket hgp dong 
chuyen nhugng quyen sit dung ddt 

Tranh chap hgp ddng chuyin nhugng 

quyin su dyng di t (HDCNQSDD) ed th i 

xuat phat tir vife khdng xdc dinh dung 

hoac xac dinh thiiu chu thi cd quyen 

chuyen nhugng quyin sir dung dat. 

Vi dy: Trudng hgp nam nu sdng chung 

vdi nhau nhu vg chdng nhung khdng dang 

ky ki t hdn va khdng chiing minh duge 

quyin sir dung dat do ca hai b in cung xac 

lap thi ai la ngudi dung ten frin giay 

chung nhgn quyin sii dyng dat 

(GCNQSDD) se hodn todn ed quyin 

chuyen nhugng quyin sir dyng ddt ma 

khdng phy thudc vao ngudi sdng chung 

vdi minh nhu vg chdng. Bdi theo quy 

dinh, GCNQSDD n iu cip cho ngudi da 

ki t hdn thi frin giay dd phai ghi t in ed hai 

vg chdng, trir trudng hgp vg chdng thod 

thuan day la tai sdn rieng cua vg hoac 

ehdng thi frin GCNQSDD se chi ghi ten 

* Gidng vien B^ mon gido due phap lu$t, 
Khoa khoa hoc ca bdn, Tru&ng Dal hgc diiu 
duang Nam Dinh. 
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Ciia mgt ngudi va thda thugn dd phdi dugc 
lap thdnh van ban cd cdng chiing, chiing 
thyc ro rang'. Trudng hgp nam nii sdng 
chung nhu vg ching nhung khdng dang ky 
kit hdn thi khdng dugc cdng nhgn la vg 
ching, quyin su dyng dit hinh thdnh frong 
qud trinh chung sing niu khdng chiing 
minh dugc do ca hai cung tgo dyng thi 
ngudi diing ten frin GCNQSDD dugc xdc 
dinh Id chil sd hiru quyen su dyng dat dd 
vd dugc toan quyin diing ra thuc hien cdc 
giao dich lien quan din quyin sur dyng dat. 

Ddi vdi ttanh chdp vi chii thi cd quyin 
chuyen nhugng quyin sur dyng dat cap 
cho hd gia dinh thi ngoai vifc can eft vao 
ai diing tin frin GCNQSDD, Tda an cdn 
xde minh fren thyc ti nhung nhdn khiu 
ndo cd ten frong sd hd khdu vao thdi diem 
cip GCNQSDD di xac dinh chu thi cd 
quyin chuyin nhugng quyen sir dyng ddt. 
Hudng gidi quyit nay cua Tda an la phii 
hgp theo khoan 2 Diiu 212 Bd Iuat Ddn 
su (BLDS) nam 2015. Ddi vdi 
GCNQSDD cap cho hp gia dinh, vifc xac 
dinh nhihig ai thudc hd gia dinh, vdo thdi 
diim cip GCNQSDD Id vifc quan frpng 
di tir dd cd thi xdc dinh dugc ehii thi cd 
quyen chuyin nhugng quyin su dyng dit 
dd. Do vay, viec sir dyng sd hp khiu di 
xdc dinh chu thi thudc hd gia dinh vao 
thdi diim cip GCNQSDD la bifn phap 
khd hpp I;̂ , tuy nhiin ehua han la bifn 
phdp tdi uu. Bdi Ie, hien nay phap Iuat vdn 
chua ed quy dinh eu the ve khdi nifm hd 
gia dinh, do dd, viec nhirng ngudi eung cd 
ten trong mdt quyen sd hd khau ed duge 

xem Id Cling hd gia dinh hay khdng vin 
ehua thyc sy rd rdng va chinh xdc. 

1.2. Gidi quyet tranh chdp hgp ddng 
xudt phdt tit quyin su dung ddt dugrc 
chuyen nhuang 

Vife vi phgm quy dinh cua phap luat vi 
quyin sir dyng dit frong HDCNQSDD 
thudng ddn din hgu qud la HDCNQSDD 
se bi tuyin vd hifu. Mdt sd trudng hgp 
diin hinh nhu sau: 

Ngudi ky HDCNQSDD nhung thuc ti 
khdng cd quyin sii dung dit do thiia dit 
khdng tdn tgi. Trong trudng hgp ndy, vife 
chuyin nhugng dugc thue hifn do sy lira 
ddi ciia bin chuyin nhugng (lam sd dd va 
cdc gidy td nha dat gia). Tda an da dua ra 
phdn quyit tuyin hgp ddng nay khdng cd 
hifu lyc ngay tir khi cac duang su giao kit 
nen hgp ddng duang nhiin bi vd hiiu vd 
huy bd. Ddy la hudng gidi quyit phu hgp 
do hgp ddng da thupc mpt trong ede 
trudng hgp vd hieu eua giao dich dan sy 
(vd hifu do bi lira ddi, de dga) .̂ 

Mpt trudng hgp nua lien quan din 
quyen sii dyng dat khdng dugc quyin 
chuyin nhugng la ngudi ed quyin sir dyng 
dit da thi chap quyen su dyng ddt nhung 
vdn xae lap HDCNQSDD vdi ehu thi 
khdc. Theo quy dinh tai Diiu 321 BLDS 
nam 2015 thi bin thi ehap van cd the dugc 
quyin chuyin nhugng quyin sir dung dat 
niu dugc su ddng y cua ben nhdn the 
chip. Trudng hgp nay, bi dan tuy da thi 
chip quyen su dyng dat cho ngan hang di 
dam bao thye hifn nghia vu dan sy nhung 
vln thyc hiin viee chuyin nhugng eho bin 
nguyin dan ma khdng cd sy ddng y eiia 

1. Dieu 33 LuSt hon nhan va gia dinh nam 2014 
ve tAi san chung vq chdng. 2. Dieu 127 BLDS nam 2015. 
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ngan hdng. Tda dn nhan dinh b in chuyin 
nhugng da vi phgm diiu c im cua phdp 
luat, thu^c mpt frong eac tnrdng hgp vd 
hiiu ciia giao dich dan su theo Diiu 123 
BLDS nam 2015, nen HDCNQSDD bi 
tuyin vd hiiu. 

1.3. Tranh chdp hgp ddng chuyin 
nhugmg quyen su difng ddt xudt phdt tit 
nhitng dieu kien giao kit trong ngi dung 
hgp dong 

Do sai sdt, thiiu ehinh xac frong vifc 
cap GCNQSDD, chua cd su do dge can 
frpng md din din tranh chdp v i dien tich 
quyen sir dyng dat. Chang hgn, frong ban 
an cd su ehinh lich giira dien tich dat 
ehuyen nhugng ghi trong hgp ddng 
chuyin nhugng vd diin tich do dac frin 
thue t i . Hoae khi xac lap giao dieh, b in 
nguyin dan ichdng nam rd tdng difn tich 
thuc te eua thira dat va khi ky kit hgp 
ddng, hai bin khdng do dac ky Iudng d in 
din tinh frgng b in nguyin dan khdi kifn 
do thay trong diin tich ghi trong 
GCNQSDD va difn tieh trong thuc t i cd 
su ehenh lech. Trong trudng hgp nay, Tda 
an se thye hien viic do dae lai thiia dat 
mdt each chinh xae va dp dyng quy dinh 
tai khodn 5 Diiu 98 Luat dat dai nam 2013 
d i thue hifn viec cap lgi GCNQSDD. 

Viec thuc bifn hgp ddng chuyin 
nhugng se duge can cir theo thdng tin frin 
GCNQSDD sau khi da duge chinh sira 
theo diing thuc t i va phii hgp vdi cae quy 
dinh cua phdp luat. 

Mdt tranh chap nua liin quan din npi 
dung ma eac bin da thda thugn giao kit 
frong hgp ddng la trudng hgp nhdm frdn 
tranh nghTa vu thui ma hai bin chu thi da 
ghi gia chuyen nhugng frong hpp ddng thip 

ban rit nhiiu so vdi gid thyc t i cdc ben giao 
dich. Khi xay ra franh chip, Tda an se dya 
fren gid fri chuyin nhugng ghi frong hpp 
ddng dk dua ra phan quyit. Quan diim cua 
Tda an frong trudng hgp nay Id "vice ghi gia 
chuyin nhugng quyin sir dyng ddt fren 
HDCNQSDD la sy ta nguyfn thda thugn 
giua bin chuyin nhugng va b in nhan 
chuyin nhugng va day la gid fri dugc su 
dyng lam ca sd phdp iy cho viec thye hifn 
cdc quyin vd nghia vu Uin quan d in hgp 
ddng. Cdn niu nhu cdc bin thda thuan ghi 
gid chuyin nhugng thip ban gid trj thue t i 
nhiiu nhim tion trdnh nghia vu thue ddi vdi 
nhd nude thi ddy dugc xem la hdnh vi vi 
pham phap lugt va cd thi chuyin sang mdt 
trach nhifm phap ly khdc, khdng Uen quan 
din HDCNQSDD ma cac bin da ky kit". 
Theo quy dinh tgi BLDS nam 2015 dii: 
"Gid ehuyen nhugng quyin sii dyng ddt do 
cdc bin thda thuan hoac do phdp luat quy 
dinh". Nhu vgy, trir trudng hgp phdp Iuat cd 
quy dinh khdc thi hai ben giao dich cd 
quyin thda thugn gid chuyin nhuang theo y 
mudn. Vifc nhan dinh sy thda thuan gia 
chuyin nhugng eua hai b in khdng dnh 
hudng den hifu luc hgp ddng cua Tda an Id 
hgp ly nhung eung can can frpng vi giao 
dich cd the se thudc trudng hgp giao dich vd 
hiiu do gia tao vi mudn che giau mdt giao 
dich khac hay vi mudn frdn trdnh nghia vy 
vdi ngudi thii ba. Thiet nghi, Tda an nin 
thye hien viec dinh gia chuyin nhugng 
quyen su dyng dat vd sir dung ki t qud dinh 
gia d i gidi quyet vu an mdt each dung din 
theo quy dinh eua phap luat. 

1.4. Tranh chdp hgp dong chuyen 
nhuang quyen sir dung dat do vi pham 
diiu cdm cda phdp lugt 
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Khi mgt hgp ddng chuyin nhugng bi 

xae dinh la vi pham diiu cam eiia phap 

luat (trdi nhung diiu phdp luat quy dinh 

bit bugc phdi thuc hien) thi Tda an tuyen 

hgp ddng dd vd hifu theo Dieu 123 BLDS 

nam 2015. 

Vi dy: Ngi dung vu dn: Theo dan khdi 

kien vd cac ldi khai tai Tda an, nguyen 

dan, chi Vii Hdng T (uy quyin cho chi 

Nguyin Thanh M) trinh bay: Nam 1994, 

ehi T vd anh Vu Thanh H (ehdng chi T) ed 

mua manh dat (nay la thua dat sd 13, td 

bdn dd sd 33, difn tich 166,7m^ tai td 3, 

phudng Q, thanh phd N, tinh D). Sau khi 

mua dat, vg chdng anh H, chi T da Idm thu 

tuc chuyin nhugng quyen sii dyng dat va 

da dugc cap GCNQSDD mang ten hd anh 

Vii Thanh H. Vp chdng anh H, chi T da 

xay dyng frin dat mdt nha mai bang difn 

tieh 45m^ va sinh sdng tu dd eho d in nam 

2009 thi chi T chuyin cdng tdc len thanh 

phd HN, edn anh H van d fren thira ddt ndy 

cho din nay. Nam 2014, ehi T dugc biit 

thua dat frin eua vg chdng chi da duge 

anh H chuyin quyen su dung cho ciu Vii 

Thi Thu A (Id em gdi anh H), GCNQSDD 

hifn diing t in chi A. Chi T khing dinh chi 

khdng biit vifc chuyin quyin su dyng dat 

cho chi A vd khdng ky bat cii giay td gi 

liin quan din vifc chuyin nhugng quyin 

sir dung dat, yiu cdu Tda an nhan dan 

thdnh phd N buy giao dieh chuyin nhugng 

quyen su dyng di t vd tai sdn gdn liin vdi 

dit giira anh Vu Thanh Hva chi Vu Tbi 

Thu A. 

Bi dan anh Vu Thanh H cd y kiin; 

Ngudn gdc thiia dit dang franh chip la 

cua dng Vu Van P (bd de eua anh H) bd 

tien ra mua va cho anh diing t in frin giiy 

td chimg nhan quyin sir dung dit. Sau khi 

ed dit , vg ehdng anh da xay dyng nha mdi 

bang hai tang va xudng siia chiia dtd, 

ddng thdi sinh sdng tgi dd. Nam 2007, ehi 

T Iin thanh phd HN edng tac chi cdn anh 

H d tren nha, dat ndy. Do cin tiin d i tra 

ng n in anh da ndi vdi dng P mudn ban 

nha, ddt. Ong P da mua lgi nha, di t nay tir 

anh H vdi gid 1.500.000.000 ddng va cho 

chi Vii Thi Thu A (con gai dng P) diing 

t in trong GCNQSDD. Khi chuyin 

nhugng dit , anh cd ndi cho ehi T biit 

nhung ehi T khdng cd y kiin gi. Vi vay, 

anh H khdng nhdt tri vdi yeu cdu khdi 

kifn cua chi T. 

Bi dan chi Vu Thi Thu A cd y kiin: 

Khdng nhat tri vdi yeu eiu khdi kiin cua 

chi T, de nghi Tda dn edng nhgn 

HDCNQSDD vd tai sdn frin dit gi&a ehi 

va anh H. 

Ngudi ed quyen lgi, nghia vy lien quan 

dng Vll Van P ed y kien; Ngudn gdc thura 

dat la ciia dng bd tiin mua, dng cho anh H 

diing ten frong GCNQSDD, vi khi do dng 

da cd y dinh cho anh H thiia dat. Nam 

2009, dng P dua cho anh H 1,5 ty ddng d i 

anh H fra ng va yeu eau anh H lam thu tue 

chuyin nhugng quyen su dyng ddt, quyin 

sd hiiu nha d cho chi Vu Thi Thu A. Ong 

P cho rang thua dat dd thudc quyin sd hiiu 

eua dng, d i nghi Tda dn giai quyit theo 

quy dinh eua phdp luat. 

Dgi diin Uy ban nhan dan (UBND) 

phudng Q va UBND thanh phd N xdc 

dinh; Giao dich chuyen nhugng quyin sir 

dyng dat vd tai san gan liin vdi dat giira 

anh H va chi A ve mat thu tue la dam bao 

quy dinh phap luat nen UBND thanh phd 

N da cip GCNQSDD cho chi A. D i nghi 
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Tda dn gidi quyit theo quy dinh phdp luat. 

Qud trinh gidi quyet: Bdn an dan su so 
thim sd 01/2015/DSST ngdy 10/02/2015 
cua Tda an nhdn dan thdnh phd N da quyet 
dinh: Chdp nhgn yeu cdu khdi kiin ciia ehi 
T Tuyen bd HDCNQSDD vd tdi sdn gin 
liin vdi ddt giua anh H vdi ehi A vd hieu. 
Budc dng P va ehi A phai trd lai anh H 
thua dat va tdi san fren dat. Ddng thdi, anh 
H phai cd frach nhiim fra lai tiin chuyin 
nhugng dat vd tdi sdn frin dat cho dng P sd 
tiin la 930.000.000 ddng, frd chi A sd tiin 
la 570.000.000 ddng. Huy GCNQSDD sd 
AO620216 cip ngay 03/7/2009 mang tin 
ba Vu Thi Thu A. Bdc cac yeu cau khac 
cua cdc ducmg su... 

Sau khi xet xir so thdm, anh H, chi A, 
dng P cd dcm khang cao todn bd bdn an, 
yiu ciu Tod an cip phuc tham xet xu lgi 
vu an. 

Bdn dn dan su phiic thdm sd 
07/2015/DSPT ngay 24/7/2015 ciia Tda dn 
nhan dan tinh D da quyit dinh: Sua Ban dn 
dan sy so thdm sd 01/2015/DSST ngay 
10/2/2015 eua Tda an nhan ddn thanh phd 
N nhu sau: Chap nhan yeu eau khdi kifn 
eiia chi T. Tuyen bo HDCNQSDD vd tai 
sdn gin liin vdi dat gitra anh H vdi chi A 
vd hifu. Bupe chi A phai fra lai anh H thua 
dat vd tdi san tren dat. Ddng thdi, anh H 
phai cd frach nhifm tra lai tiin chuyin 
nhugng dat va tdi san fren dat cho chi A sd 
tiin 570.000.000 ddng. Kiin nghi UBND 
thanh pho N, tinh D thu hdi GCNQSDD 
sd AO 620216 cip ngay 03/7/2009 mang 
ten ba Vu Thi Thu A. Bac cae yiu eau 
khac cua cac duong su... 

Chung tdi thay rang, frong tinh hudng 
nay, Tda an cap so thdm xac dinh 

HDCNQSDD giira anh H vd chi A vd hi?u 

Id cd can cii. Bdi le, tiieo quy dinh cua 

Luat hdn nhan vd gia dmh nam 201 , n i . 

tdi san Chung cua vg chdng khi dinh dogt 

diu phai cd su ddng y cua ca hai vg chong. 

Trong tinh hudng nay, quyin sii dung dat 

da duoc cip GCNQSDD mang ten hg anh 

Vu Thanh H. Do vay, day la tai sdn ehung 

cua hai va chdng anh H, cho du thue te 

ngudn gdc di t Id do bd anh H dung ra 

mua. Vi sd dd diing ten ai thi ngudi do 

mdi ed quyin dinh dogt quyen sir dung dat 

dd. Vi vgy, viic anh H thuc hifn viic 

chuyin quyin su dyng eho chi A va khdng 

cd y kiin cua chi T la vi phgm diiu cam 

ciia phap luat tiieo quy dinh tai Diiu 123 

BLDS nam 2015. 

2. Vudng m i c , b i t cdp t rong quy 

dinh cua phap ludt v i byp dong chuyen 

nhvyng quyin su dung da t 

Thtt nhdt, cac quy dinh ciia BLDS nam 

2015 v i HDCNQSDD cdn chua cu thi 

khdng duge quy dinh rieng nhu frong 

BLDS nam 2005 ma duge gdp chung 

frong quy dinh ehung ve hgp ddng ve 

quyin su dung dat. Thiit nghi, vi day la 

mdt logi giao dieh kha ddc thu frong cdc 

loai giao dich v i quyen sir dyng dat; ddng 

thdi, eung Id mdt logi giao dich diin ra khd 

pho bi in frong ddi sdng dan su nen phdp 

Iuat edn ed quy dinh eu th i hon ve logi hgp 

ddng nay de tgo ra ca sd phdp ly chac ehan 

cho viic thye hiin logi giao dieh nay, cung 

nhu cho viec gidi quyit khi cd franh chdp 

phat sinh. 

Thic hai, theo Nghi dinh sd 

84/2007/ND-CP ngay 25/5/2007 ciia 

Chinh phu quy dinh b i sung ve vifc c ip 

GCNQSDD, thu hdi di t , thuc hifn quyin 

I Tap chi 
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Sii dung di t , trinh ty, thu tye bdi thudng, 

ho frg, tai dinh cu khi nhd nude thu hdi 

dit va giai quyit khiiu nai ve dat dai, ke 

tu ngdy 01/01/2008 cac loai gidy td 

khdng phdi sd dd thi khdng dugc sur dung 

di thuc hifn vifc chuyin nhugng quyin 

sii dyng dat, nhung do diiu kien hch sir 

nin tir trudc din nay ngudi dan sii dyng 

dat hgp phap dugc cdp nhiiu loai giay 

chiing nhgn, ngudi dan thi chua hi iu ro 

gay khd khan cho qua trinh gidi quyit. 

Ching ban nhu khi cd nhu cau giao dich, 

ngudi dan mdi di chuyin ddi giay td nhd 

dit, frong khi dd nha nude lgi mudn 

thing nhdt mdt loai gidy td cho d i qudn 

ly. Ve lau dai, n iu chua giai quyit dn 

thda van d i nay, nhiing hd dang sd hiiu 

gidy td khdng phdi la sd dd se chiu thift 

ma ngay den ea ngan hang eung gap rac 

rdi vi tdn dpng sd hd so giay trang da 

giao dich trude day. 

Thd ba, khd khan frong vifc xac dinh 

tinh trgng phap ly ciia thira dat do ddt da 

qua nhiiu ehu, hifn frang ddt dai ed nhiiu 

bien ddng so vdi hd so luu. 

Thic tu, cdng tdc cdp GCNQSDD chgm 

vd cd mdt sd vudng mac chua dugc thao 

gd cung lam cho mdt bd phdn ngudi su 

dung dat it thiit tha vdi vife xin cap 

GCNQSDD, din khi can chuyin nhupng 

thi lgi khdng dii thii tye de thdng qua ea 

quan nha nude. 

Thu ndm, frong qua trinh cac ca quan 

cd thim quyin tiiim dinh cip GCNQSDD 

khdng tuan thu cae quy dinh v i trinh tu 

cip GCNQSDD, ching hgn nhu khi c ip 

giay chiing nhdn, difn tich cac hd dugc 

cap khdng diing vdi thue t i hp sir dyng 

ddn den xay ra franh chip. 

3 . De xuat, k i in nghj mpt so giai 

phdp hoan thien phap luat v i hyp dong 

chuyin nhvyng quy in sv dung ddt 

Thic nhdt, can phdi cd nhiing quy dinh 

chat ehe han ve giai quyit hau qua hop 

ddng vd hiiu, xae dinh thift hai frong 

HDCNQSDD. Trong do, viee xac dinh 

thift hai eua chu thi tham gia ri t quan 

frpng, bdi nd anh hudng den quyin va lgi 

ich cua nhiing ben tham gia quan hf 

HDCNQSDD nhu khoan tiin ma b in 

ehuyen nhupng phai bd ra d i khdi phyc lai 

tinh frgng ban ddu cua difn tich dit do bin 

nhgn chuyen nhugng da hiiy hoai ddt, 

khoan tiin ma bin nhgn chuyin nhugng da 

dau tu d i eai tgo lam tang gia tri quyen sii 

dung dat, gia tri cdng trinh, tai san, cay lau 

nam... Khi cdc duang sy khdng thda thuan 

dugc v i gid tri quyen sii dung dat vd gia tri 

thiet hgi thi Tda an yeu cau co quan chuyen 

mdn lap hdi ddng dinh gia nhung cung cd 

thi khdng phai thanh lap hdi ddng dinh gid 

ma viec xac dinh thiit hai do UBND cap 

tmh quy dinh phii hgp vdi gia thi trudng 

vao thdi di im xet xir so tham. Vi the, se dan 

den nhieu thu tue tiin hanh khdng can thiet, 

khi xac dinh thift hgi frong HDCNQSDD 

bi vd hifu thi can lap ra hdi ddng dinh gia 

se eho nhiiu y kien khach quan ban. 

Thd hai, v i van de lien quan din thdi 

di im cd hifu lye ciia HDCNQSDD. Quy 

dinh tgi Diiu 401 va Diiu 503 BLDS nam 

2015, cd nhiiu each hieu khae nhau dan 

tdi vifc ap dyng khdng thdng nhat phdp 

luat. Tren thue t i , cd nhiing trudng hgp 

HDCNQSDD da dugc chimg thuc nhung 

di t chua dang ky nin HDCNQSDD bi coi 

la chua ed hieu Iuc phap Iuat. Tuy nhien, 

v i thuat ngir phap ly thi khdng diing vi 
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khdng th i ddng nghia giua "viee chuyin 
nhugng" vdi "hgp ddng chuyin nhugng". 
Mat khac, qua thuc tiin xet xu niu hiiu 
HDCNQSDD cd hifu luc k i hi thdi diim 
dang ky dat se ri t b i t cap, khdng dam bao 
quyin lgi cho ducmg su. Vi du nhu trudng 
hgp cac bin chuyin nhugng ddt tir nam 
2000, hgp ddng ed cdng ehiing hgp phap, 
da thanh todn tiin, giao nhdn dat xong; 
bin nhan chuyin nhugng da sir dung dat 
nhung chua thye hien viec dang ky dat. 
Niu vi Iy do chua dang ky ma b in cfauyen 
nhugng thay gia dat tang cao ma thay ddi, 
khdng ddng y chuyin nhugng dat niia vd 
yiu cau buy hpp ddng se gay thift hgi cho 
bin nhgn chuyin nhugng. Cd y kiin cho 
rang HDCNQSDD ed hifu luc k i tii khi 
dang ky khdng cd y nghia v i khoa hpe 
phap ly. 

Vi vgy, dB phu hgp vdi thye tiin dp 
dung phap Iuat can phai hieu Diiu 503 
BLDS nam 2015 la quy dinh ve thdi diim 
chuyin quyin sii dung dat. Do dd, theo tac 
gid edn phdi sua ddi t in Dieu 503 nhu sau: 
Dieu 503. Th&i diem chuyen quyen sic 
dung ddt: Viec chuyen quyen su dung ddt 
CO hieu lice ke tic th&i diem ddng ky quyen 
su dung ddt theo quy dinh cua phdp lugt 
ve ddt dai. 

Thic ba, bd sung mpt sd van d i can phai 
cd trong phan npi dung cua HDCNQSDD. 
Mdt sd vy an eho thiy, vi HDCNQSDD 
khdng kem theo sa do vi tri tii can ddn din 
khi thyc hifn hgp ddng giao dit khd tiin 
hanh va de xay ra franh chap ve vifc thyc 
hien hgp ddng; khi giai quyet hau qua ciia 
hgp ddng vd hieu khdng xac dinh duge dit 
thuc te eac ben chuyen nhugng nen khd 
khan cho vifc giai quyit. Do do, kiin nghi 

bd sung vdo Diiu 501 BLDS nam 2015 
thira: Lap 

, ranh 
ndi dung HDCNQSDD phdi co 
sa do ddt thi hien dien tich, vi tri. 
gi&i quyin su dung ddt chuyen nhugng. 

Thu tu, khodn 24 Diiu 3 Luat dat dai 
nam 2013 khdng dua ra mot khai niem cu 
thi v i franh chip dit dai, franh chap 
HDCNQSDD; phan loai franh chap dat 
dai; thim quyin gidi quyit timg loai ttanh 
chip di t dai; nhirng trudng hgp franh chap 
di t dai ndo phai qua hda giai cof sd. 

Quyin cua ngudi su dyng dat gdm hai 
quyin ca ban Id quyin su dyng dat va 
quyin chuyin quyin sir dung dat. Theo dd 
thi franh chip di t dai gdm hai loai la franh 
chip v i quyin sii dyng dat va franh chap 
v i ehuyen quyin su dung dat. 

Tai Diiu 203 Ludt di t dai ndm 2013 
quy dinh v i thim quyen giai quyit franh 
chap dat dai: "Tranh chap dat dai da dugc 
hda gidi tai UBND cap xa ma khdng thanh 
thi duge gidi quyit nhu sau..." 

Quy dinh nhu tten dugc hieu la mpi 
franh chap ddt dai phdi dugc hda gidi tai 
UBND cap xa, tiic la bao gdm ca viec giai 
quyit franh chap v i chuyin quyen sii dyng 
dat ndi chimg va giai quyet franh chdp ve 
HDCNQSDD ndi riing. Thyc tiin, thyc 
hien Diiu 136 Lugt ddt dai nam 2003, 
nhieu Tda an cap sa tham khi gidi quyit vu 
an franh chap v i thira k i hogc tranh chap 
v i HDCNQSDD khdng thy ly vy an vdi ly 
do y iu can cac b in franh chap phdi hda 
giai tgi UBND xa. Tuy nhiin, d i hda gidi 
duge franh chip v i thiia k i bay tranh chip 
v i HDCNQSDD ddi hdi can bp xa phai 
nam viing v i phap luat thira ke vd phap 
luat dan su. Nhimg ddi hdi nay la khdng 
phu hgp, vi thuc t i trinh dp can bp UBND 
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xa nim viing phdp luat ve chuyen quyin 
su dyng dit la rit hgn ehi. Thye ti ciing 
cho thiy, do vife hda giai tgi UBND xa 
keo dai cd thi Idm mat quyin khdi kifn 
cua duang sy do hit thdi hifu khdi kifn vy 
an vi ede franh chap vi ehuyen quyen sii 
dung ddt phap ludt quy dinh vi thdi hifu 
khdi kifn. Vifc nhgn thiic thu ly vu an 
tranh chap chuyin quyin sir dyng dat eiing 
phai ed hda gidi tgi UBND xa la hoan toan 
khdng phu hpp vdi Iy luan khoa hpc va 
thuc tien. Ban ehat cua chuyin quyen sir 
dyng dit Id cdc giao dich ve dan su, do do 
can phai liieu la mac nhiin thude thdm 
quyen dan sy cua Tda an. Chinh vi vay, 
kiin nghi can phdi sira ddi, bd sung Lugt 
dat dai nam 2013 nhu sau: 

1. Bd sung quy dinh ve phan loai ttanh 
chdp dat dai tai Diiu 3 vi giai thieh tu ngu 
nhu sau: "Tranh chdp ddt dai giica cdc ben 
sii: dung ddt gom tranh chdp ve quyen su 
dung ddt vd tranh chdp ve chuyen quyen 
su dung ddt" 

2. Bd sung khai nifm franh chap quyin 
su dyng dat tai Diiu 3 nhu sau: "Tranh 
chdp quyen su dgng ddt Id tranh chdp ve 
quyen vd nghia vu giica cdc ben nhdm xdc 
dinh ai Id ngu&i co quyen su dung ddt". 

3. Sira ddi Diiu 203 vi tham quyin gidi 
quyet franh chap dit dai nhu sau: 

1. Tranh chdp ve chuyen quyen su dung 
ddt do Toa dn gidi quyet. 

2. Tranh chdp quyen su dung ddt da 
dugc hoa gidi tgi UBND cdp xd md khong 
thdnh thi dugc gidi quyet nhu sau: 

u. Tranh chdp quyen sic dung ddt md 
duang SIC CO Gidy chung nhgn hogc co 
mgt trong cdc logi gidy t& quy dinh tgi 
Bieu 100 cda Ludt ndy vd tranh chdp ve 

tdi sdn gdn lien v&i ddt thi do Toa dn 
gidi quyet; 

b. Tranh chap quyen su dung ddt md 
duang su khong co gidy chung nhgn hogc 
khong CO mgt trong cdc logi gidy t& quy 
dinh tgi Dieu 100 cua Lugt ndy thi duang 
su chi duac lua chgn mgt trong hai hinh 
thicc gidi quyet tranh chdp ddt dai theo 
quy dinh sau day:... ". • 
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