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Tom tit: Phap \aU hî n hanh da co quy dinh de dim bao 
quy^n tir dinh do^t, quyen khoi kî n cOa dirong sijr trong vifc y@u 
ĉ u giai quy t̂ cac tranh chap dat dai. Bai viet nghiSn ciru cac 
dang tranh chap vk thvrc trang ph^p lu$t v̂  tham quyin giai 
quyit tranh ch^p dit dai giao thoa giira thu tye t6 tyng din Su­
va t6 tyng h£inh chinh; tir do, de nghi nhung giai phap hyp ly 
nham ap dung phip luSt th6ng nhit trong thyc tiln xet xu. 

Tic khoa: Tranh chdp ddt dai; thdm quyen gidi quyet tranh chdp; Ludt to tung hdnh 
chinh; Bo ludt To tung ddn sit; Luat ddt dai. 

Ngdy nhdn bdi: 05/3/2019; ngdy Men tap xong: 18/3/2019; ngdy duyet bdi: 
02/4/2019. 

1. T§ng quan vi tranh chip dit dai 
va tham quyen giai quyet tranh chip 
dit dai 

Tranh chip dit dai trong thuc tiin xet 
xu hien nay kha phd biin va phirc tap. IChi 
Toa an thu ly yeu can khoi ki^n ciia duong 
su di nghi giJi quyit tranh chip dit dai, 
ViSn kiim sat (VKS) kiim sat viec thu ly 
cila Toa an (sau day gpi tat la chu thi co 
tham quyin), truoc tien phai xac dinh 
dupc cac dang tranh chip dit dai di xac 
dinh duong sir c6 quyin khdi kien tranh 
chap tai Toa an theo thii tuc t6 tung dan su 

(TTDS) hay ti tung hanh chinh (TTHC), 
tranh chip thupc tham quyen giai quyet 
cua Toa an hay Uy ban nhiin dan, xac dinh 
thai hieu khoi iden. Dong thoi, day cung 
la CO so de xac dinh trinh tu, thii tuc va 
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dudng ldi giai quylt tranh chip. 
Mot Id, tranh chip lien quan din xic 

dinh chu the cd quyin sir dung dit 
(QSDD). Day Ii tranh chip phat sinh frong 
qui trinh sii dung dit. Vl ban chit, khi giai 
quylt cic tranh chip niy, Toi in phii xic 
dinh QSDD thudc vl ai. Cic ti-anh chip 
phd bien thudc ve nhdm nay thudng ve 
ranh gidi dit liln kl, ngd di, ca quan nhi 
nude eip giiy chiing nhgn QSDD nhung bi 
trung dien tich, ngudi su dung dit dupc cip 
giiy chiing nhin QSDD nhung chu cu ddi 
lai dit hoae chu cQ dupc cap giay ehiing 
nhin QSDD nhung ngudi sii dung dit cho 
rang viee cip giiy chiing nhin QSDD la 
khdng diing... 

Hai Id, tranh chap lien quan den cic giao 
dieh ve QSDD (chuyin nhupng, chuyen 
ddi, cho thue, eho thue lai, the chip, bio 
lanh, gdp vdn bing QSDD...). Cae tranh 
chip niy cd the Ii yeu ciu thyc hien nghia 
vu theo hpp ddng, cdng nhan hieu Iyc eiia 
hpp ddng, tuyen bd hpp ddng vd hieu, hiiy 
bd hpp ddng cd ddi tupng la QSDD... 
Rieng ddi vdi vu an ly hdn, khi cac ben 
duang sy ed tranh chap QSDD trong viee 
xic dinh tai sin ehung, tai san rieng cua vp, 
ehdng thi khdng thupc quan he tranh chip 
dat dai. Bdi vi, ti-anh chap ly hdn la quan he 
mang tinh nhin than. Quan he nhan than 
nay ed y nghia quyet dinh tinh chit va ndi 
dung cua quan he tai san. Co sd phap ly de 
bao ve eie quyen vi loi ieh hpp phap cua 
cae ehu the xuat phat chinh tii eac quan he 
nhan than trudc. 

Ba Id, franh chip thua kl QSDD. Thdng 
thudng, day la cac tranh chap yeu cau phan 
chia di san thira ke la QSDD vi Tda an phai 
xic dinh ranh gidi dat de phan chia. 

Bon Id, tranh chip ve tii sin gan lien 

vdi QSDD. Tranh chip vl tai sin gin l>̂ n 
vdi dit bao gdm: Tranh chip tai sin ve rfia 
d, cdng tiinh kiln tiiic khic (nhu nha bep, 
nhi tam, nhi ve sinh, giing nude, nha de 
d td, nhi thd, tudng xay lim hing rao gan 
vdi nha d); cic cdng trinh xiy dyng tren 
dit dupe giao dl sii dung vao mue dieh 
sin xuit, kmh doanh (nhu nha xudng, kho 
tang, he thdng tudi, tieu nude, chudng ti-gi 
chan nudi hay vat kiln trie khac) hogc 
tren dit ed eac tai san khac (nhu cay Iiy 
gd, cay Iiy Ii, ciy an qui, cay cdng nghiep 
hay cic eay liu nam khac.) gin liln vdi 
QSDD dd. Tranh chip ti-ong trudng hop 
nay ed thi Ii tranh chip ai Ii ngudi ed 
QSDD gin liln vdi tii sin, thua ke hoac 
tranh chip vl eie hpp ddng lien quan din 
tai sin gin lien vdi dat. 

Trong trudng hop tranh chip dit dai da 
dupc hda giii tai Uy ban nhan din cap xa 
ma khdng thinh thi dupc giii quyet theo 
quy dinh tgi Dieu 203 Luit dit dai nam 
2013, nhu sau: 

Tranh chap dat dai rai duang sy ed 
giay chiing nhan QSDD hoac ed mdt trong 
cic logi giay td quy dinh tai Dieu 100 Lugt 
dat dai nim 2013 vi tranh chap ve tii san 
gin lien vdi dat thi do Tda an giai quyet. 

Ddi vdi tranh chip ve QSDD mi 
duang su khdng ed giay chiing nhin hoae 
khdng cd rapt trong eac loai giay td quy 
dinh tai Dilu 100 Luit dit dai nim 2013, 
duang sy vin dupe quyen !ua chpn khdi 
kien tdi Tda in cd tham quyen de yeu cau 
giii quylt tranh chap. Ngoai ra, khi giii 
quylt cac h^nh chip ndi ti-en, nlu phat hien 
giiy ehiing nhan QSDD la rd rang trai phip 
luit, xim pham den quyen, Igi ich hpp phip 
ciia duang sy trong vy, vî c dan sy ma Toa 
an cd nhiem vy giai quylt thi Toa in cd 
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quyen buy quyet dinh dd. 
Phip luat TTDS vi phip luat TTHC 

hî n hinh di trao quyin huy quylt dinh cip 
giiy chiing nhgn QSDD cho Tda an ddc lap 
theo fliu tuc TTDS va tiiii tye TTHC hoae 
dan xen giiia hai thu tuc niy. Cu the, giii 
quylt tranh chip dit dai theo thu tye TTDS 
dong thdi, vdi viec huy quyet dinh ci biet 
din chilu vl thii ti^c TTHC. Tuong tii vgy, 
giai quylt tranh chip dit dai theo thii tuc 
TTHC cd xem xet din y^u cau bdi thudng 
fliiet hgi vl din sy. Tuy nhien, ranh gidi eua 
sy dan xen, din chiSu giua hai thu tye td 
tung dupc dieu chinh tii quy dinh ciia phap 
luit npi dung din phip luit td tung, dat ra 
vin dl cin nghien ciiu de cd cich tiep can 
thing nhit khi xic dinh thim quyen va 
pham vi xet xii cua Tda in theo die thu ciia 
TTDS vi TTHC. 

2. Giai quyet tranh chap dat dai - giao 
thoa vi dan chieu giira thu tiic to tung 
dan su vi thu tuc to tung hinh chinh 

Tham quyen cua Tda an nhan dan 
(TAND) bao gdm thim quyen theo loai 
viec, theo cae cap Toa an, theo lanh thd va 
theo sy lya chpn eua nguyen dan, ngudi 
yeu ciu. Tda an ehi thu ly vy an dan su, vy 
an hanh chinh ddi vdi eie tranh chip thupc 
iham quyen giai quyet cua Tda in theo logi 
viSc dupc quy dinh trong Bd luat Td tung 
dan su (BLTTDS) nim 2015 vi Luat TTHC 
nam 2015. Ngoii ra, khi thy ly vy an, Toa 
an cung xem xet vy in do cd thudc tham 
quyen cua mmh theo eip vi theo lanh thd 
hay khdng? 

Viee xic dinh va quy dinh cy the, rd 
rang nhOng tranh chap thupc thim quyen 
dan sy, hinh chinh hay giao thoa, din ehieu 
giiia dan sy - hinh chinh eiia Toa in Ii ea 
sd quan trpng nhim giii quylt vy in dupc 

chinh xac, khich quan, bio dam quyin vi 
loi ich hpp phip cua duang sy. Cic quy 
dinh eua phap lugt hien hanh mpt mat tao 
dieu kien thugn loi cho duang su trong viee 
chii ddng lya chpn thu tuc td tyng va Toi an 
cd tham quyen de thyc hien viee khdi kien 
eua minh; mat khic la ca sd dl xic dinh 
trich nhiem cua Toi in trong viee thy ly 
diing vy an, trinh viec tu choi thy ly thilu 
cin cii hoae dim day thy ly vu in, thy ly rdi 
ehuyen vy an vi ly do thim quyin. 

Cic Toa an ed tham quyen giii quylt vu 
in dan su hay hanh chinh theo thu tue so 
tham gdm ed TAND cap tinh vi TAND eip 
huyen. Nguyen tac ehung, hiu h§t cic loai 
viee thupc tham quyen giii quyet eua Toa 
in deu thupc tham quyen eiia TAND cip 
huyen; TAND cip tinh ed tham quyen giii 
quyet nhung tranh chap cd duang sy, tai 
sin dang d nude ngoai, can phai uy thac tu 
phap cho ca quan lanh su cua Viet Nam d 
nude ngoii hoac Toi an nude ngoai, nhirng 
vu viec thupc thim quyen ciia TAND cap 
huyen ma cap tinh Iiy len de giii quyet. 
Rieng tranh chap dat dai ed die thu quy 
dinh rieng. Tir quy dinh cua Luat TTHC 
nim 2015 tgi Dilu 31 ve tham quyen cua 
Tda an cip huy$n, Dilu 32 vl thim quyin 
eua Tda an cip tmh den Dieu 34 ve tham 
quyin eiia Tda in ddi vdi quyet dinh ca biet 
eua CO quan, td chiic, BLTTDS nim 2015 
da cd hudng din din chieu thdng nhat theo 
nguyen tic: Khi xem xet yeu ciu huy quyet 
dinh ca biet theo Dilu 34 BLTTDS nim 
2015, trudng hpp tranh chap dan su do Tda 
an cip huyen thu ly giai quylt ed quyet 
dinh ti-ii phip luat cua eo quan hinh ehinh 
cin phii buy ma quylt dinh do theo quy 
dinh tai Dilu 32 Lugt TTHC nim 2015 
thudc thim quyen giai quylt cua Tda an 

So14(thmg7/2019)\ 

Tapchi 
_KIEMSAT I 39 





NGHIEN (̂ PJ - •n^sn nn. 

dat dai (quan he phap luat dan sy) va hiiy 
giay chiing nhan QSDD (quan he phap 
luat hanh chinh) trong cung mot vu an 
bang thu tye TTDS chii khong co quy 
dinh giai quyet trong cung mpt vu an theo 
thil tuc TTHC. 

Viec tam dinh chi giai quyet vy an di 
cho ket qua giai quyet vy an dan su con co 
y nghia trong trudng hpp xac dinh trach 
nhiem boi thuong khi co quan hanh chinh 
ban hanh quyit dinh hanh chinh trai phap 
luat din den thiet hai cho cac ben tham gia 
quan he phap luat dan su ngay tinh. 

Tuy nhien, thuc te trong mpt vu an hanh 
chinh cc yeu cSu hiiy giay chiing nhan 
QSDD va rit nhieu quygt dinh hanh chinh 
CO lien quan, nSu c6 yeu cSu giai quyit 
tranh ch§p dat dai co Hen quan den giay 
chiing nhan QSDD thi duong sy se khong 
the nit don khoi kien vy an hanh chinh di 
chi khoi kien vu an dan sy, vi ngo^i giiy 
chiing nhan QSDD lien quan din yeu ciu 
giai quyit tranh chip thi con nhiiu quyit 
dinh hanh chmh khac. Trong truong hpp 
nay, duong sy khong nit don khoi kien vu 
an hanh chinh, Toa an phai tam dinh chi vy 
an hanh chinh di cho kit qua giai quyit vu 
an dan sy (qua cac thu tye so thim, phiic 
tham, giam die thim...) mit rit nhiiu thdi 
gian. Thuc ti, co nhiing vu an dSn su giai 
quyet tren 20 nam van chua xong. vin di 
dat ra la cin xem xet mo rpng thim quyin 
theo loai viec hanh chmh di giai quyit 
quan he phap luat dan sy trpng vu an hanh 
chinh, chir khdng chi gioi han trong vin di 
dan sy theo quy dinh tai Diiu 7 Luat TTHC 
nam 2015 vi bii thucmg thiet hai trong vu 
an hanh chmh: "Nguoi khoi kien, nguoi co 
quyen Ipi, nghia vu lien quan trong vu an 
hanh chinh c6 the ding thoi yeu ciu bii 

thupng thiet hai do quyit dinh hanh chinh, 
hanh vi hanh chinh, quyit dinh ky luat bupc 
thoi viec, quyit dinh giai quyit khiiu nai vi 
quyet dinh xii ly vu viec canh tranh, danh 
sach cii tei gay ra... Khi giai quyit yeu ciu 
bii thucmg thiet hai trong vu an hanh chmh, 
cac quy dinh cua phap luat vi trach nhiem 
boi thudmg cua nha nuoc va phap luat vi 
TTDS dupc ap dung di giai quyit". 

Tac gia cho ring, trong TTDS, TTHC, 
cac duong sy co quyin tu dinh doat, thim 
quyen ihu ly giai quyit vy an cila Toa an bi 
gioi han U-ong yen cau ciia duong su. Toa 
an phai ton trpng quyin tu dinh dpat cua 
dupng sy, chi giai quyit trong pham vi 
duong su yeu can va khong dupc vupt qua 
pham vi nay. KM nhan don khpi kien, Toa 
an phai xem xet tranh chip thupc thim 
quyen ciia Tea an hay co quan nha nuoc 
khac, thim quyin an hay thim quyin viec, 
theo TTHC hay TTDS. Toa an co trach 
nhiem huong dan duong sy thyc hien viec 
khoi kien diing quy dinh. Khi thy ly vu an, 
Tpa an c6 the thy ly don kien cua nhieu 
ngupi de giai quyet trong cung mpt vu an. 
Tuy nhien, de dam bao vy an dupc giai 
quyet diing phap luat thi tuy timg yeu can 
khdi kien cua moi nguoi ma Toa an quyit 
dinh thy ly bang mpt hay nhiiu vy an. Niu 
xet cac yeu cau ciia nguyen dpn khac nhau 
thi Tpa an can thy ly thanh nhieu vu an khac 
nhau. Viec quyet dinh thy Iy thanh mpt hay 
nhieu vu kien khac nhau hpp ly se giiip chp 
vy an dupc giai quyet nhanh gpn, han che 
dupc nhihig sai sot. Cung ciin luu y rang, 
quyet dinh ca biet dupc Tpa an xem xet 
trpng cung mpt vy viec diin sy con lien 
quan den viec ap dung Dieu 42 BLTTDS 
nam 2015 ve nhap va tach vu an dan sy va 
Diiu 35 Luat TTHC nam 2015 vi nhap 
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hoac tach vu an hanh chinh. 
Thir hai. thim quyin eua Tda in giii 

quyet vu viec din sy trong trudng hpp 
xem xet hiiy quylt dinh ci biet eua ca 
quan, td chuc theo quy dinh tai khoan I 
Dilu 34 BLTTDS nim 2015. Quy dinh 
ciia BLTTDS nam 2015 din chilu quy 
dinh tuang iing cua Luit TTHC nam 2015 
ve thim quyen eua TAND eip huyen, 
TAND cip tinh (khoin 4 Dilu 34 
BLTTDS nim 2015), dan din viec chuyin 
vy an de giai quyet theo tham quyin gdm 
cic trudng hpp sau: 

- Chuyen vu an din sy tir Tda an eip 
huyen len Tda an cip tinh khi phit hien 
thiy vu viee dan su thude hirdng hpp ed 
xem xet viee huy quylt dinh ci biet ma 
theo quy dinh tuang img cua Luat TTHC 
nam 2015 thudc tham quyen eua Tda an 
cip tinh. 

- Chuyen vy in dan sy tir Tda in cap tinh 
ve Tda an cap huyen khi vu an do Tda in 
eip tinh thy ly vi eho rang vu viec dan sy 
thudc trudng hpp cd xem xet viec hiiy 
quyet dinh ca biet ma theo quy dinh tuong 
ling cua Luit TTHC nam 2015 thude tham 
quyen eua Tda in cip tinh, nhung sau dd 
thay khdng thudc trudng hpp hiiy quyet 
dinh ea biet. 

Tuy nhien, trong thuc te giai quyet an, 
viec xae dinh ed thudc trudng hpp xem 
xet viec huy quyet dinh ei biet mi theo 
quy dinh tucmg ung ciia Luit TTHC nam 
2015 thupc tham quyen cua Tda in cip 
tinh hay khdng thi khdng phai bao gid 
eung chinh xac, vi ngay ca viec Tda in cap 
so thim quyet dinh chap nhan yeu cau 
khdi kien hay khdng thi khdng phai bao 
gid cung chinh xac (cd trudng hop neu 
chap nhan yeu cau khdi kien thi phai buy 

quylt dinh ci biet; khdng chip nhin yen 
ciu khdi kien thi khdng phii huy <l^yf 
dinh ei biet). Dilu nay dan din ehuyen 
thim quyin hay khdng cung theo quan 
dilm rieng cua Tda an tiiu ly giii quyet vy 
in. Tir viee tdng kit hogt ddng kiem sat 
xet xu, tie gia luu y nhiing tiordng hpp 
thudng mic sai sdt nhu sau: 

- Vu in din sy thudc trudng hop phii 
huy quylt dinh ci biet ma tiieo quy dinh 
tirong ung cua Luit TTHC nam 2015 tiiude 
thim quyin cua Tda in cip tinh, nhung do 
Tda an eip huyen thy ly vu an nhin thiic vi 
quylt dinh dudng Idi giii quylt vy in sai, 
nen khdng huy quylt dinh ei biet do va vy 
an dupe giai quylt ngay tai Tda an cip 
huyen mi khdng chuyen len cap tinh de 
giai quylt theo dung thim quyen. 

- Vu in dan su thudc trudng hop phai 
buy quylt dinh ci biet mi theo quy dinh 
tuang ling cua Luat TTHC nam 2015 thudc 
thim quyin cua Tda in cip tinh, nhung do 
Tda an cip tinh thy ly vu an nhgn thuc va 
quylt dinh dudng ldi giai quyet vy in sai, 
eho rang khdng thupc trudng hpp hiiy 
quyet dinh ci biet dd, nen da ehuyen vu in 
ve Tda in cip huyen giii quyet. 

Thu ba, xic dinh tu cich duang su eiia 
ngudi ban hanh quyet dinh hanh chinh 
trong vu in hinh ehinh va vy in din sy: 

Trong TTHC, ngudi ban hanh quyet 
dinh hanh chinh bi khdi kien la ngudi bi 
kien. Theo quy dinh tai khoan 3 Dieu 60 
Luat TTHC nam 2015 thi: "Ngudi bi ki|n 
la ca quan, td chuc hoac ngudi diing diu co 
quan td ehue thi ngudi bi kien chi dupc iiy 
quyin cho eip phd eua minh dai dien". 

Trong TTDS tiii ngudi ban hanh quylt 
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