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Tom tat: Bg iuat dan su (BLDS) dugc Quoc hgi nudc Cgng hoa xa hgi chii nghia Viet Nam Khoa 

XIU, ky hgp thu 10 thdng qua ngay 24/11/2015 va cd hieu luc thi hanh kk tii ngay 1/1/2017. BLDS 

nam 2015 cd nhieu diem sira doi, bo sung, va mgt trong nhung thay ddi ndi bat do la bo sung mgt 

so vat quyen (quyen khac ddi vdi tai san), trong d6 quyen be mat ISn diu tien dugc ghi nhan. Day 

la quyen nang cho phep mgt chti the dugc phep su dung mat dSt, mat nudc, khoang khong gian tren 

mat dat ma quyen su dung dat d6 thudc vd chii the khac. Bai vidt chi ra mgt sd uu di6m, han chd 

trong cac quy dinh phap luat, tu do gdp phan vao viec boan thien cac quy dinh phap Iuat vk quyln 

be mat ndi rieng va che dinh vat quyen trong BLDS noi chung. 
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Abstract: The Civil Code was passed by the National Assembly of the Socialist Republic of 

Vietnam, the 12* tenure, in its tenth session on 24 November 2015. The Code took effect on 1 

January 2017. It contains many amendments and additions to the previous version, among which is 

the outstanding change by supplementing with a number of rights in rem (i.e. rights to things, or 

other rights to property), including the surface right that was stipulated for the first time. This is the 

power that allows a subject to use the ground, water surface, space on the ground, when the land 

use right belongs to another subject. The paper points out some advantages and limitations in legal 

regulations, thereby contributing to the improvement of the regulations on the surface right in 

particular and on the object rights in the Ciyil Code in general. 
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Khoa hgc xa hdi Viet Nam, sd 9 - 20 !9 

L Dat van de 

Tren the gidi, quydn be mat vdi tu each la 
mdt loai vat quyen khdng phai la mdt khai 
niem mdi, nd da dugc hinh thanh td rat 
sdm, khoang nam 429 trude Cdng Nguyen 
va cd ngudn gdc tu Luat La Ma. Theo Luat 
Dan sy La Ma thi vat quyen (bao gdra 
quyen sd huu, quyen chiem hiiu, quyen dia 
dich, quyen dung ieh ea nhan, quydn be mat 
va quyen cam cd the chap) dugc chia lam 
hai loai do la vat quyen chinh yeu va vat 
quyen phu thudc. Vat quyen cbinh yeu la 
vat quyen dugc xac lap giiia chu sd hiiu vdi 
tai san thudc sd hiiu cua minh, con vat 
quyen phu thudc la vat quyen dugc xac lap 
trdn tai san ciia ngudi khac, dieu nay co 
nghTa la ragt ehii the khdng phai la chu sd 
huu cua tai san nhung hg lai cd quyen su 
dung, khai thac tai san do de hudng lgi. Vat 
quyen chinh ludn ludn cd trudc va vat 
quyen phu thudc dugc phat sinh tren co sd 
vat quyen chinh, tac ddng han ehd, ndn vdt 
quyen phu thudc cdn dugc ggi dudi mdt cai 
ten khde la vat quyen han ehe. Trong hai 
loai vat quyen nay, quyen be mat la vat 
quyen phu thuge (vat quyen han ehe). 

Trong Luat La Ma trudc day, cac ludt 
gia La Ma cho rang, ve ban chat quan he tai 
san do tinh xae dinh cua cac quan he dd. 
Khi la chu sd hiiu tai san, chu the nay co 
toan quyen tac dgng den tai san cua minh 
nham dat duge nhung lgi ich nhat dinh ma 
khdng phu thuge vao y chi cua bat ky mgt 
ngudi nao khac [5], [6, tr.61]. Trong trudng 
hgp do, chu the nay la ngudi cd quyen tuyet 
ddi vdi tai san cua minh. Quan he giiia chu 
the va tai san trong trudng hgp nay dugc 
coi la quan he vat quyen, raa dac tnmg la 
quyen sd hiru. Tuy nhidn, mdt ngudi khdng 
chi cd quyen ddi vdi tai san cua chinh minh 

ma cdn cd the ed quyen tac ddng len tai san 
eiia ngudi khac. Cd thd hieu rdng, quyen 
tuyet ddi eua ehu sd huu ddi vdi tai san cua 
minh ed thd bi ban chd dd tao dieu kidn 
thuan lgi eho viee thye hien quyen cua 
ngudi khdc Idn tai san cua minh. Quyen eua 
mdt ngudi dugc khai thac, su dyng tai san 
khdng phai thuge sd hiiu eua minh dugc ggi 
la quydn khac ddi vol tai san. Quyen be mat 
la mdt loai quyen nhu vay [5, tr.23]. 

Theo quan mem truyen thdng, ddi tugng 
eua quyen be mat cd the la toan bg be mat 
ciia thua dat va tdt ca cac tai san cd dinh 
tren be mat dat do hoac cung cd the chi la 
ede tai san hien hihi ve mat vat chat tren 
mat ddt. Trong qua trinh phat trien va hoan 
tMen, quan niem ve ddi tugng quyen be mat 
da CO pham vi md rgng han den cac tai san 
nam trong long ddt (nhu nha kho ngam, 
dudng ham) la do sy rad rdng muc dich 
viec su dung dat eua ngudi ed quyen be 
mat... Trong quan mem Men dai, ddi tugng 
cua quyen be mat cd the khdng phai la tai 
san cu thd hidn huu tren be mat dat ma la 
quyen xay dyng, trdng cay gan vdi mdt 
phan khdng gian ma d do vat kien tnie, eay 
trdng trong tuong lai ed the chiem ITnh vi 
tri. Ngudi ta ggi dd la quyen ddi vdi the tich 
khdng gian. Vdi quan niem nay, quydn sd 
huu be mat hoan toan duge phi vat chat hoa 
va dieu do ciing phu hgp vdi xu the phat 
trien chung cua phap ludt vd tai san [3, 
tr.405]. Vdi quan niem ve quydn bd mat rat 
rdng nhu vay, cung vdi sy phat tridn eiia 
khoa hgc ky thuat, ngay nay da cd the cho 
phep con ngudi khai thac toan bg khdng 
gian phia trdn be mat dat, bd mat ddt, va ca 
khdng gian trong long ddt, dam bao khai 
thae tdt gia tri cua bdt dgng san, mye dich 
sd dung cung dugc md rdng, tu dd tao diSu 
kien tdt cho cac ca nhan, td ehuc thuc Men 
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viec khai thac tai san gan lien vdi dat trong 
dieu kien ung dung khoa hgc cdng nghe 
hien dai trong thdi dai ngay nay. Hudng 
ti£p can nay da duge the hien ro trong Didu 
267, BLDS nam 2015 cua Viet Nara, theo 
do, quyen be raat la quydn cua mdt ehii the 
ddi vdi mat ddt, mat nudc, khoang khdng 
gian trdn mat dat, mat nudc va Idng dat raa 
quyen su dung dat do thuge vd mgt ehu the 
khac [8]. Trong Mat eua cae nude (nhu 
Phap, Due, Italia, Thdi Lan...), quyen be 
mat la quyen sd hiiu ddi vdi cac tai san gan 
lien vdi ddt cua ngudi khdng cd quyen sd 
hiiu ddt [7, tr.616]. Van dung dinh nghTa 
nay, cd the nhan thay rang, quyen be mat 
trong Mat Viet Nara la quyen sd hiiru ddi 
vdi tai san gan lien vdi dat cua ngudi khdng 
cd quyen sd dung dat [3, tr.404]. Hudng 
tiep can nay cua BLDS nam 2015 ve quyen 
be mat rdng hon rat nhieu so vdi khai niem 
quyen be mat trong Luat La Ma. 

Tu khi BLDS 2015 dugc thdng qua va 
cd hieu lyc den nay, da ed mgt sd cdng 
trinh nghien cuu lien quan quyen khac ddi 
vdi tai san ndi ehung va quydn bd mat ndi 
rieng, nhung cac cdng trinh nay khdng tiep 
can tren ea sd so sanh phap Mat qude te dd 
lam rd nhung can cu xac lap va chara dut, 
hieu lye, ngi dung va thdi han cua quyen bd 
mat. Bai viet nay de cap den can cu, Meu 
luc xae lap quyen be mat, thdi han cua 
quyen be mat, ngi dung quyen be mat 
va cham diit quyen bd mat trong BLDS 
nam 2015. 

2. Can cu, hieu luc xac lap quyen be mat 

Theo quy dinh tai Didu 268, BLDS nam 
2015 ve can cu xac lap quyen be mat thi 
quyen be mat dugc xdc lap theo quy dinh 

eua phap Mat, theo thod thuan hoae theo di 
chuc. Quydn be mat cd the dugc xac lap 
theo thoa thuan, tue la thdng qua mdt giao 
dich ma d do chu sd hihi bat dong san 
chuyen nhugng quyen ddi vdi tai san gan 
lien vdi ddt nhurng dugc giu lai quyen su 
dung ddt, hoac ngugc Iai dd la ngudi 
chuyen quydn su dung dat cho ngudi khae 
nhung giu lai cho minh quyen sd hiiu ddi 
vdi tai san gan lien vdi ddt [3, tr.411]. 
Quyen be mat eiing cd the dugc xac lap 
bang cdc phuang thuc thua nhan trong Mat 
chung. Trong trudng hgp nay, quyen sd hiiu 
be mat da cd san va mdt ngudi nao do trd 
thanh chu the cua quyen sd hiiu dd duge 
chu sd hiiu trudc chuyen giao (nhu tang 
cho, thua ke). Trdn thuc te, viec xac lap 
quyen be mat theo thoa thudn va theo di 
chuc la phd bien. Hien tai chua ed mgt 
trudng hgp nao the hien ro viee xae lap 
quyen be mat theo quy dinh cua phap Mat 
[5]. Trong trudng hgp quyen be mat dugc 
xdc lap theo thod thudn cua cac ben tM ben 
cd quyen be mat dugc quydn khai thac, su 
dung be mat trong mdt khoang thdi gian 
theo thoa thudn, cd the cd den bu hoac 
khdng cd den bu. 

Theo Didu 269, BLDS nam 2015 tM 
quydn bd mat co Meu luc tu thdi diem chu the 
cd quyen su dung ddt chuyen giao mat dat, 
mat nudc, khoang khdng gian trdn mat dat, 
mat nudc va long dat cho chu the cd quyen be 
mat (tru trudng hgp cd thoa thuan khac hoac 
luat lien quan cd quy dinh khac) [8]. 

Quydn be mat cd Meu luc ddi vdi mgi ca 
nhan, phap nhan (tni trudng hgp Mat lien 
quan cd quy dinh khac). Day la quy dinh 
hgp ly bdi vi chti thd cd quyen bd mat dugc 
phap Mat khai thac, su dung be mat tu ehu 
thd ed quydn sd dung ddt. Do do, mgi ca 
nhan, phap nhan deu phai tdn trgng quyen 
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nay cho dii chua dugc dang ky. Khi quyen 
dugc chuyen giao cho ngudi cd quyen be 
mat thi cac ca nhan, phap nhan ddu phai tdn 
trgng quyen dd [2, tr.273]. 

Ci cac nude, trong tnidng hgp quyen bd 
mat cd ddi tugng la mdt khoang khdng gian 
thi phai dimg cac edng cu ky thudt dd xac 
dinh khoang khdng gian nay va md ta nd 
bang cac tga do. Trudng hgp ddi tugng cua 
quyen be mat la eac vat kien trite thi phai 
dang ky. Khac vdi cac nudc, d Viet Nam 
quyen be mat trong bat ky tnidng hgp ndo 
ciing khdng phai dang ky. Viec dang ky bat 
ddng san d nude ta ehi ap dung ddi vdi 
quyen su dung dat. Ddi vdi cac tai san gan 
lien vdi dat thi khdng can phai dang ky mdt 
each ddc lap ma dang ky ehung ciing vdi 
quyen su dung dat. 

3. Thdi han cua quyen be mat 

Thdi han eua quyen be mat dugc xac dinh 
theo quy dinh eua Mat, theo thoa thuan hoac 
di chuc nhung khdng vugt qua thdi han cua 
quyen su dung ddt. O ddy, theo quy dinh 
cua BLDS thi thdi han nay bi gidi ban bdi 
thdi ban cua quyen su dyng ddt. Cdn quyen 
su dung dat thi cdn quyen be mat, het thdi 
ban eiia quyen su dung dat thi ciing het thdi 
ban quyen be mat. Theo quy dinh cua Hien 
phap nam 2013 va Luat Ddt dai nam 2013 
thi dat dai thudc sd hiiu toan dan va do Nha 
nudc la dai dien chu sd hiiru. Cac ca nhan 
khdng CO quyen sd hiiu ma ehi co quyen su 
dung dat [11], [12]. Do quyen be mat la 
quyen phdi sinh gan vdi quyen su dung ddt 
ndn thdi han cua quyen be mat khdng the 
vugt qua thdi han cua quyen su dung ddt. 
Thdi ban eua quyen su dyng ddt phai tuan 
theo eac quy dinh cita phap Mat dat dai, phu 

hgp vdi tiing loai ddt. Moi loai ddt cd thdi 
ban su dung khdng gidng nhau nen khi xac 
lap quydn bd mat tM phai tim hidu ve thdi 
han cua quydn su dung dat ma Nha nudc 
cap cho chu thd cd quydn su dung ddt. Het 
thdi ban su dung ddt ma khdng dugc gia 
ban thi ddt phai duge tra lai cho Nha nudc. 
Cac tdi san gSn lidn vdi dat ciing se duge 
chuyen sang thudc quydn sd hiru cua Nha 
nudc raa khdng cd den bu. Trong trudng 
hgp nay, quyen be mat ciing se bi chara dut. 
Theo quy dinh cua Luat Dat dai nam 2013 
thi thdi ban cua quyen su dung ddt dugc 
cMa thdnh dat sd dung dn dinh lau dai, cd 
thdi han. Theo Dieu 125, Luat Dat dai nam 
2013, ddt su dung dn dinh lau dai, gdm; (1) 
Dat d do hd gia dinh, ea nhdn su dung; (2) 
Ddt ndng nghiep do cgng ddng dan cu su 
dyng quy dinh tai khoan 3, Dieu 131; (3) 
Dat rimg phdng hd, dat riing dac dung, dat 
rung san xudt la rung tu nhidn; (4) Ddt 
thuang mai, dich vy, ddt ea sd san xuat phi 
ndng ngMep cua hd gia dinh, ed nhdn dang 
su dung dn dinh ma khdng phdi la ddt dugc 
Nha nudc giao ed tbdi han, eho thud; (5) 
Ddt xay dung try sd co quan quy dinh tai 
khoan 1 Dieu 147; dat xdy dyng cdng trinh 
sy nghiep cua td chuc su nghiep cdng lap 
chua tu chu tai ehinh quy dinh tai khoan 2, 
Dieu 147; (6) Dat su dung vao muc dich 
qudc phdng, an ninh; (7) Ddt co sd tdn giao 
quy dinh tai Dieu 159; (8) Dat tin ngudng; 
(9) Dat giao thdng, thuy Igi, ddt cd di tich 
lieh su - van hoa, danh lam thang canh, ddt 
xay dung cac cdng trinh cdng cdng khac 
khdng cd muc dich kinh doanh; (10) Ddt 
lam nghTa trang, nghTa dia; (11) Ddt td chuc 
kinh td sd dyng quy dinh tai khodn 3, Didu 
127 va khoan 2, Dieu 128. Ddi vdi nhiing 
loai dat nay thi quydn be mat se la vd thdi 
han [8]. 
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Trong trudng hgp thoa thuan hoac di 
ehuc khdng xac dinh thdi ban cua quyen bd 
mat thi mdi ben cd quyen chdm diirt quyen 
nay bdt cu luc nao nhung phai thdng bao 
bang van ban cho phia ben kia bidt trudc it 
nhdt 6 thang [8]. Ddy la khoang thdi gian 
edn tMet dd cdc ben sap xdp, chudn bi 
phuang an thay the cho sy thay ddi dieu 
kien lam an khi quyen be mat bi cham dut. 
Ve ndi dung nay, phdp Mat cua cac nudc 
cung cd nhiing quy dinh khac nhau. Khi 
nghien euu phdp ludt cua cac qudc gia trdn 
the gidi cho thay Mat khdng bugc eac ben 
ghi ro thdi han cua quyen be mat dugc thiet 
lap trong thdi gian bao lau. Trong van ban 
xac lap quyen thi quyen be mat cd the ghi 
ro la dugc thiet lap trong mdt khoang thdi 
gian cu the hoac khdng. Tuy nhien, neu thdi 
han cua quyen be mat khdng dugc xac dinh 
rd thi se de dan den tranh ehdp. Do vay, 
viee xdy dyng quy dinh du phdng cho 
tradng hgp thdi han cua quyen be mat 
khdng dugc xac dinh ro la dieu edn thiet. 
Chdng han, Didu 268 BLDS Nhat Ban quy 
dinh: "Neu thdi han eua quydn be mat 
khdng dugc xac dinh rd bdi van ban xae lap 
no, va khdng cd tap quan khae, thi ngudi cd 
quyen be mat cd quyen tu bd quyen cua 
minh tai bat ky thdi diem nao. Tuy nhidn, 
neu tien thud da dugc tra thi ngudi cd 
quyen be mat phai thdng bao trudc mdt 
nam hoac phai tra tien thud cho mdt nam 
chua phat sinh. Ndu ngudi cd quyen be mat 
khdng tu bd quydn cua minh theo quy dinh 
tren thi toa an, vdi ydu cau eua cac ben cd 
lien quan, se xac dinh thai ban la 20 nam 
trd ldn, nhung khdng qua 50 nam, can cu 
vao thye te, dieu kien cua cdng trinh, cac 
loai cay va hoan canh khac tai thdi diem 
xac lap quyen be mat" [10]. 

Didu 5, BLDS Dai Loan nam 2015 cd 
quy dinh rang, neu quyen bd mat khdng xac 
dinh thdi ban va da tdn tai hon 20 nam hoac 
myc dich eua vide thiet lap quyen bd mat 
khdng edn tM toa an can cu vdo yeu cau cua 
cac bdn, cd dinh thdi ban eham dut quyen 
be mat sau kM da xem xet ddn mue dich cua 
viec tMet lap quyen be mat nhu dang thuc, 
dieu kien tu nhien va didu kidn sd dung cua 
nha d, cdng trinh. Tnidng hgp daC biet neu 
quyen bd mat khdng xac dinh thdi han duge 
thiet lap vi mue dich xay dyng cdng trinh 
cdng cdng tM thdi ban cua quyen be mat 
chdm dut kM edng trinh cdng cgng hoan 
thanh [9]. 

4. Ndi dung cua quyen be mat 

Theo quy dinh tai Didu 271, BLDS nam 
2015, chil the quyen be mat cd quyen khai 
thac, su dung mat dat, mat nudc, khoang 
khdng gian tren mat ddt, mat nude va long 
ddt thudc quyen su dung ddt cua ngudi khac 
de xay dung cdng trinh, trdng cay, eanh tac 
khdng dugc trai vdi quy dinh eua Bg Mat 
nay, phdp Mat ve dat dai, xay dyng, quy 
hoach, tai nguydn, khoang san va quy dinh 
khac cua phap Mat cd lien quan [8]. Nhu 
vdy, chu the quyen be radt cd the: 

Mpt Id. quydn khai thde, su dyng mat 
ddt, mat nudc, khoang khdng gian tren mat 
dat, mat nude va long dat thudc quyen su 
dung ddt cua ngudi khac dd xay dyng cdng 
trinh, trong cay, canh tdc mdt each hgp 
phap. Thye chit, didu Mat nay cM ap dung 
dugc cho trudng hgp ddi tugng cua quyen 
be mat la khoang khdng gian. Ndu ddi 
tugng cua quyen be mat la vdt cu the tM 
ehu the cua quyen be mat chi cd quyen chii 
sd hiru ddi vdi vdt cu the do [3, tr.4I6]. 
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Hai Id, cd quyen sd hiiu ddi vdi tai san la 
minh tao ra phu hgp vdi quy dinh eua 
BLDS, phap Mat ve ddt dai, xay dung, quy 
hoach, tai nguyen, khoang san va quy dinh 
khac cua phap Iudt cd lidn quan. Ngudi ed 
quyen be mat la chu sd hiiu ddi vdi cac tai 
san do rainh tao ra trong thdi han khai thac, 
su dung quyen be mat. Hg cd quyen su 
dung va quyen dinh doat tai san, tni trudng 
hgp ed thod thuan khae vdi ngudi cd quyen 
sd dung ddt. 

Ba la, chil the quydn be mat dugc 
chuyen giao mdt phan hoac toan bd quyen 
bd mat. Trong trudng hgp quydn be mat 
dugc chuydn giao thi chu the nhdn chuydn 
giao dugc ke thua quyen be mat theo dieu 
kien va trong pham vi tucmg dng vdi phan 
quyen be mat dugc chuyen giao. . 

Can phdi lam ro mdi quan he giua ba chu 
thd la Nha nudc vdi tu each la chu sd huu 
dat vdi ngudi eo quydn su dung ddt va 
ngudi cd quyen be mat. Nha nude vdi 
ngudi CO quyen sd dung ddt la quan he giira 
ngudi giao dat hoac cho thud ddt da dugc 
Ludt Dat dai nam 2013 dieu chinh. Quan he 
giua chu the cd quyen su dung dat va ehu 
the cd quyen be mat ehu yeu thdng qua hgp 
ddng chuyen nhugng, hgp ddng thud hoac 
thdng qua di chuc. 

Do quyen be mat dugc hidu la quyen ddi 
vdi mat dat, mat nudc, khoang khdng gian 
phia tren va trong long ddt tbeo chieu thang 
dung nen cd trudng hgp se ed nhieu ngudi 
cd quyen be mat tren eung mdt manh dat do 
CO che cat ldp khoang khdng. Mdi chu the 
quyen be mat nay cd toan quyen khai thac, 
su dung mat ddt, mat nudc, khoang khdng 
ma khdng can quan tdm den quyen cua 
ngudi khac. Vi vdy, phap ludt ciing cdn 
thiet phai lam ro cac quyen va nghTa vu cita 

cac ehu thd quyen bd mat vdi nhau, tranh 
xay ra nhiing trarih chap khdng dang cd. 

5. Cham dut quyen be mat 

Khi quy dinh vd quyen be mat tM nMn 
ehung phap Mat ciia eac qudc gia tren the 
gidi thudng gM nhdn mdt nguydn tac chung 
dd la quydn be mat khdng bi chdm diit bdi 
sy mdt di hay pha huy nha, cdng trinh xdy 
dung hoac cdy trdng. Quyen be mat cd the 
chdm ddt tbeo thoa thuan giira hai ben hoac 
do mdt ben don pbuong chdm ddt khi dap 
ling nhiing dieu kien do phap ludt quy dinh. 
Ngudi cd quyen su dung ddt ed quyen dan 
phuang chdm dut quyen be mat khi ngudi 
thud quydn bd mat khdng thuc hien dung 
nghTa vy trd tien hoac ed hanh vi gdy tdn 
hai ddi vdi dat; eon ngudi thud quyen be 
mat cd the dan phuang chdm dirt vao bat ky 
thdi diem nao neu giiia cac ben khdng ed 
thoa thuan ve thdi han eua quyen, thdm chi 
BLDS Dai Loan nam 2015 cho phep ngudi 
thue quydn bd mat trd trude tien thud cho 3 
nam tiep theo de tu bd mdt quydn be mat da 
dugc xac dinh thdi han hoae neu ddt khdng 
dap ling duge mue dich su dung ma khdng 
phdi bdi Idi cuahg [I, tr.455]. 

Khac vdi cac nudc khac, quydn be mat 
theo phap luat Viet Nam dugc chdm dirt 
trong nhiing trudng hgp sau day [6]: (1) 
Thdi ban hudng quyen bd mat da hdt; (2) 
Chu the cd quyen be mat vd chu the cd 
quyen su dung dat la mdt. Trong trudng 
hgp nay, khi ngudi ed quyen bd mat dugc 
chuyen giao quyen sd hiiu tai san la ddi 
tugng cua quyen be mat hoac quydn su 
dung ddt thdng qua giao dich mua ban, trao 
ddt, tang cho, thua ke tai san; (3) Chii thd 
CO quyen bd mat ttr bd quydn cua minh. 
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Dieu nay cd nghia la chu thd quydn bd mat 
cd the don phuong chat dut quyen cua 
minh. Neu can cu vao dieu khoan nay, viee 
don phuang chdm dut quan he giua chu thd 
CO quyen be mat vdi chu the eo quyen su 
dung ddt chi dugc chap nhdn trong trudng 
hgp chu the quydn be mat chu ddng don 
phuong chdm dut. Tuy nhien, khi xera xet 
ve thdi han cua quyen be raat tai Didu 270 
tM: "... Mdi bdn cd quyen cham dut quyen 
nay bat cu luc nao nhung phai thdng bao 
cho ben kia biet trudc It nhat 6 tbang". Nhu 
vdy, cd su mau thudn giua hai dieu Mat nay. 
Trong khi Dieu 270 cho phep ca hai bdn 
deu cd quydn don phucmg cham dut quydn 
be mat tM Dieu 272 Iai quy dinh chi cd chu 
the quyen bd mat mdi dugc don phucmg 
chdm dirt quyen nay; (4) quyen be mat 
chdm dut khi quyen su dung ddt cd quyen 
be mat bi thu hdi theo quy dinh cua Ludt 
Dat dai nam 2013. Nhu phan tren da phan 
tich, quyen be mat la quyen phai sinh tu 
quyen su dung dat. Mdt khi quyen su dung 
dat bi thu hdi ed nghTa la quyen su dung dat 
ciia chil su dung ciing khdng cdn nen quydn 
be mat cung se chdm dut; (5) Theo thda 
thuan cua cac ben hoac theo quy dinh cua 
Mat. Khi quyen be mat chdm ddt, chu the 
quyen be mat phai tra Iai mat ddt, mat nudc, 
khoang khdng gian trdn mat ddt, mat nudc 
va long ddt cho chu the ed quyen su dung 
dat theo thda thuan hoac theo quy dinh cua 
phap Mat. Chu the quydn be mat phai xu ly 
tai san thuge sd him eua minh trudc khi 
quyen be mat chdm dut, tru trudng hgp cd 
thda thuan khac. Trudng hgp chu the quydn 
be mat khdng xu ly tai sdn trudc khi quyen 
be mat chdm dut tM quyen sd hiru tai sdn 
dd thudc vd chu the cd quyen su dung dat 
ke td thdi diem quydn be mat cham dut, tni 
tradng hgp chu the cd quyen su dung dat 

khdng nhan tai sdn do. Trudng hgp chu thd 
cd quyen su dung ddt khdng nhan tai san 
ma phdi xu ly tai san thi chu thd c6 quydn 
be mat phai thanh toan cM pM xu ly tdi san 
(Didu 273, BLDS 2015) [8]. 

Trudng hgp chu the quyen su dung ddt 
khdng nhan tai san md eiing khdng chiu xu 
ly tM tai san thudc vd Nha nudc (Dieu 228, 
BLDS 2015) [8]. Tuy nhidn ndu nhu tai san 
ed nguy co gdy d nhiem mdi tnrdng thi 
chac ehan phai xu ly. Khi do chi phi xu ly 
phai do ngudi cd quyen be mat chiu. Ngudi 
nay eiing se phdi chiu trach nhiem trong 
tnidng hgp vide d nhiem gdy thiet hai cho 
ngudi khac. Mdt thue td thudng xdy ra dd la 
sau khi ngudi cd quyen be mat chdm dirt 
quyen cua minh tM chu the su dung ddt khd 
cd the tim dugc hg de yeu cau hg phai thuc 
hien nghTa vu cua minh. Do vay, khdng ai 
khac, chu the su dyng ddt se la ngudi phai 
chiu cac chi phi xu ly nay neu mudn cd mdt 
bdt ddng san "saeh" [3, tr.420]. 

Do quy dinh eua BLDS nam 2015 chua 
rd rang, nen van dd dat ra la lieu vide xu ly 
tai san nay cd ddng ngMa vdi viec khdi 
phue Iai tinh trang ban ddu cua quyen su 
dyng tai sdn khdng? Do vdy cd the se dan 
ddn each hieu xu ly tai san va khdi phuc lai 
tinh trang ban dau la nhu nhau trong khi hai 
vdn de nay thue chat la khae nhau. 

6. Ket luan 

Chd dinh quyen be mat la mdt che dinh 
hoan toan mdi cua BLDS nam 2015 so vdi 
cac BLDS trudc day eua Viet Nara. Cac 
quy dinh vd quydn be mat da cd nhung ke 
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thua nhdt dinh ve ngi dung che dinh quyen 
be mat trong phdp Mat La Ma cung nhu 
phap Mat cua cac qudc gia khac tren the 
gidi. Viee quy dinh quyen be mat dugc xera 
la ragt budc dot pha ve tu duy trong phap 
luat dan su Viet Nam. Nd cd y nghTa to ldn 
trong vide bao ve quyen sd hiiu ddi vdi tai 
san dugc hinh thanh trdn dat eua ngudi 
khac. Quyen be mat ciing tao dieu kien giup 
cho su phat trien kinh te, giup cho cdc chu 
the cd the khai thdc dugc ddy du va tiet 
kiem ddi vdi bat ddng sdn. Mdt mat, ngudi 
cd quyen su dung ddt neu khdng cd nhu cdu 
sd dung het be mat bat ddng san cua minh 
thi cd the chuydn giao cho ngudi khdc khai 
thac, sd dung. Mac khac, ngudi cd quyen be 
mat chi phai tra mdt khoan chi phi de dugc 
sd dung khai thac quyen be mat ma khdng 
nhdt thiet phai chi mdt khoan tien ldn dd 
mua bat ddng san. Viec nay dem Iai lgi ich 
cho ca hai ben. Han nua, vdi cac quy dinh 
ve quyen be mat cho phep Nha nudc ta giai 
dugc mgt bai toan khd ve thu hdi ddt va gidi 
phdng mat bang vi muc dich qudc phdng, 
an ninh... Thay vi phai tich thu quydn su 
dyng dat cua ngudi dan thi Nhd nudc cd thd 
thud quyen be mat trong mdt thdi han nhat 
dinh, vua khdng phdi bd ra mdt khoan chi 
phi qua ldn de bdi thudng, vua khac phuc 
tara ly hoang mang la mdt dat cua ngudi 
ddn. Tuy nhien, vdi nhiing quy dinh van 
cdn it di nhu Men nay, de cd the phat huy 
duge vai trd, y nghTa cua quyen be mat 
trong thuc tien thi trong thdi gian tdi cdn 
phai cd them hudng dan cu the thi cac quy 
dinh nay mdi c6 the dugc trien khai thi 
hanh tren thuc te. 
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