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TOMTAT: 

Bdi Viet trinh bay ddu hieu chu the ciia tdi nhdn hdi Id theo quy dinh cua Ludt Hinh su Viet Nam; 
mdt so VUdng mdc trong viec xdc dinh dau hieu chu the cua tdi nhan hoi Id: tit dd de xuat giai phdp 
hodn thien quy dinh ve ddu hieu chu the cua tdi nhdn hoi Id nhdm ddp ling nhiem vu ddu tranh 
phdng chdng tham nhung d VietNam. 

Tit khoa: Chu the; tdi nhdn hoi lo; ludt hinh su; phong chdng tham nhung.... 

Sau hon 30 nam ddi mdi, Viet Nam da dat 
dupc nhOng thanh ttm to ldn ve mpi mat, Nhting 
ket qua dat duac tir viec ddi mdi he thdng chinh 
tri, CO che quan Iy kinh te, cai each hanh chinh, 
cai each tuphap, hoan thien he thdng phap luat 
va hdi nhap qudc te da tao ra tien de quan trpng 
cho viec thirc hien muc tieu vi diin glau, nude 
manh, dan chii, cdng bang, vSn minh;'" xay 
dimg nha nude phap quyen xa hpi chii nghia 
cita Nhiin dan, do Nhan dan, vi Nhan dan.^i Tuy 
nhidn, cting vdi nhiing thanh tuu da dat dirpc, 
Viet Nam cung dang phal ddi mat vdi nhieu 
nguy CO, mdt trong bdn nguy co dac biet dldn 
bien philc tap dd la tham nhimg/" Theo didng ke, 
ngay 03/12/2014, Td chitc Minh bach Qudc te 
da cdng bd chi sd Cam nhan tham nhung 2014 
(CPl 2014), xep hang 175 qudc gia va viing lanh 

"•'Truong phong T6ng hop va Xir ly dan Ihu, Ban Npi chinh 
Tinh iiy Binh Thuan 
'" Dang Cong san Viet Nam Van kien Dai hol Dal bi^a loan 
qu6c lan thie XI!, Van phong Trung uong Dang, Ha Npi, 2016, 
trang 126 
*-* Di6u 2 Hign phap nam 2013 nuoc Cong hoa xa hoi chii nghia 
Vie! Nam. 
"' Dang Cpng san Viet Nam' Van kien Dai hoi Dal biiu loan 
quoc lan Ihir Xll. Van phong Tmng uong Dang. Ha Npi. 2016, 
trang 68. 

thd dira tren cam nhan ciia cac doanh rrhan va 
cac chuyen gia trong nude vtl tham nhiing trong 
linh ôrc cdng, theo dd, \let Nam dat 31/100 
diem, diing thir 119 tren bang xep hang toan 
cau va thil 18 tren tdng sd 28 qudc gia va viing 
lanh thd dupc danh gia trong khu vuc Chau A 
- Thai Binh Duong. Dang chii y \k diem sd CPl 
ciia Viet Nam klidng thay ddi trong 03 nam Ii6n 
tiep (2012 - 2014).i'" Tham nhtmg, trong dd van 
nan hol Id dang diSn ra nghidm trpng, vdi nhiing 
bleu hien ngay cimg tmh \'l, phUc tap, xay ra tren 
nhieu linh vile, d nhieu cap, nhieu nganh, lam 
can trd su phat trien kinh te' - xa hdi, gay birc xdc 
trong du luan, la thach thdc nghiem trpng dd'i 
vdi vai trd lanh dao cita Dang va hieu luc quan 
ly cita Nha nude, de dpa su tdn vong ciia che 
dd.is Do vay, mdt trong sau nhdiTi nhiem vu 
trong tam trong nhiem ky Dai hdi Diing lin thil 
XII la day manli dau tranli phdng, chdng diam 
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nhung.*̂ ' Tren Unh thdn nay. Bo luat Hinh su 
(BLHS) nam 2015 (siia ddi, bo sung nam 2017) 
da ti^p tuc hoan thien cae quy djnh ve nhdm 
tpi pham tham nhung, quy dinh hanh vi tham 
nhung uong Hub vuc tu. Tfii nhan hdi lo cung 
duoc siia ddi, bd sung nham dap iing yfiu c^u 
dau tranh phong, chdng tgi pham. 

Trong do, cac van de ly luan ve Toi nhan hdi 
Ip dupc quy dmh tai Di^u 354 BLHS nam 2015 
(siia ddi, bd sung nam 2017): "Ngucfi nao loi 
dung chtrc vu, quyen ban UUc tiep hoac thong 
qua trung gian nhan hoac se nhan b^t ky lgi 
ich nao sau day cho chinh ban than ngucfi do 
hoac cho ngucfi hoac to chile khac de lam hoac 
khong lam mot viec vi lgi ich hoac theo yfiu c^u 
cua ngudi dua hdi 15..." 

1. Dau hieu cua chu the tpi nh$n hoi Ip 
trong Luat Hinh su Viet Nam 

Ddi vcfi tOi nhan hdi Ig cac d^u hi6u thugc v^ 
chu the la cac dau hieu dae trung de xac djnh 
hanh vi pham t6i, do ngu6i co chiie vu, quy^n 
han thuc hien, la dau hieu phan biet su khac 
nhau giiia tpi nhan hdi Ig vdi eac tdi pham khae. 

Trude bet, ngudi pham toi nhgn hoi Ig 
phdi la ngudi cd chvic vii, quyen han. Khoan 
1 Dî u 354 BLHS nam 2015 (siia doi, bd sung 
nam 2017) quy dinh ngudi pham tgi nhan hdi 
Ip la ngudi "lgi dung chdc uu, quyin hgn". Nhu 
vay, ngudi pham tpi nhan hdi Ig phai la ngudi 
cb chdc vu, quyen ban. Khoa hgc Hinh su Viet 
Nam gpi day la chu the dac biet ciia tpi pham. 
Do la chii the ma ngoai hai dae diem la ed nang 
luc trach nhiem hinh su va dii tudi chiu trach 
nhiem hmh su con doi hdi phai cd them dac 
dî m khac nUa ve nhan than thi mdi cd the thuc 
hien dupc hanh vi pham tpi dupc md ta trong 
ĉ u thanh tpi pham. Theo quy dinh ciia Luat 
Hinh su, ngudi ed chiic vu la ngudi do bd nhiem, 
do bau cii, do hgp dong hoac do mgt hinh thdc 
khac, cb hudng luong hoac khong hudng luong, 
dupc giao thuc hien mpt nhiem vu nhat dinh 

'*' Dang Cong san Viet Nam. Van kien Dai hoi Dgi btiu toan 
qudc ldn thu-XII, Van phong Trung ucmg Dang, Ha Noi. 2016, 
trang218. 

va ed quyen han nhat djnh trong khi thuc hien 
cdngvu, nhiem vii.'''' 

Ngoai ra, ngudi cd chdc vu, quy^n ban trong 
tpi nhan hdi Ig phai Id ngudi co trdch nhiem 
trong viec gidi quyet nhUtigyiu cdu cua ngudi 
dua hdi Ig. Nhiing yfiu cau dd cd the la nhung 
y6u eau ve lgi i'ch vat ch^t hoac phi vat ch^t cua 
ngudi dua hdi lo: 

- Lgi ich vat cha't gdm tien, tai san hoac lgi 
ieh vat chat khac nhu ve di du lich, quyen dupc 
hudng cac djeh vu vat chat va cd gia trj td hai 
trieu ddng trd len; trudng hgp neu dudi hai trieu 
ddng nhung da bi xii ly ky luat ve hanh vi nay 
ma con vi pham hoac da b j ket an ve mgt Uong 
cae tdi tham nhiing, ehua duoc xda an tich da 
tiep tuc vi pham. 

- Loi ich phi vat chat nhu dugc quan he tinh 
due, day la dien hinh cua hdi Ip phi vat chat, 
ngudi dua hdi Id thdng qua phue vu tinh due de 
mong dat duoc lgi ieh; hdi Ip thong tin, la ngudi 
dua hdi Id cung cap thdng tin cho ngudi nhan 
hdi Id de muu cau lgi ich, ngudi nhan hdi lo cung 
nhan dupc Ipi i'ch td thong dn dupe eung cap, 
thdng tin nay chu ydu la ve thang chdc, thuyfin 
chuyen, bi mat thuong mai, thong tin mat ve ket 
an...; hdi Id thanh tich, day la hinh thdc hdi Id 
gida cap tren va ca'p dudi trong eung h$ thdng, 
cung nganh, ngudi dua hdi Ip cd y chuyen 
thanh tfch cdng viec cho cap tren hudng, cung 
cd trudng hgp cap tren mudn dupe thang chdc 
cao hon nen cd y chiem thanh tich cua nhan 
vien, khi dugc thang chdc cao hon, cap tren se 
dieu ddng cap dudi trd thanh vi tri cao ban va 
cd loi hon""... 

Tuy nhien, ngudi cd chdc vu, quyen ban khi 
giai quyet nliung yeu cau ciia ngudi dua hdi Id 
phai la viec thuc hien cdngvu, nhiem vu. Neu cd 
chdc vu, quyen ban khi giai quyet ySu cau cho 
ngudi khac de nhan d^n hoae lgi ich vat ch^t 

*" Khoan 2 DiSu 352 Bo luat Hinh sir nam 21315 
'̂ ' TrSn Th! Quang Vinh - Vii Thi Thiiy Lugl hinh su Viet Nam 
- Phdn nhung quy dinh chung va mot so chirong phdn cac loi 
pham. Nxb. Dai hpc Qu6c gia TP Hfl Chi Minh, TP.HCM. 
2018,trang479-481, 
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cua ho, nhung klidng phai la thuc hien cdngvu, 
nhiem vii thi klidng pfial la nhan hdi Id. 

Ben canh dd, ddi \ di dau hieu chii the cua tdi 
nhan hol Id, tJiem niiM cua BLHS nam 2015 (sira 
ddi, bd sung nam 2017) la da tpi pham hoa 
hdnh vi nhan hoi Igdcd linh vuc nr. Chu the 
cua tdi nhan hdi Id khdng chi la ngudi cd chiic 
Vll, quyen han trong bd may Nha nude ma cdn 
la ngudi cd chdc vii quyen han, trong cac doanh 
nghiep, td chdc ngoai Nha nude. Dieu 80 Luat 
phdng, chdng tham nhung sd 36/2018/QH14 
(cd hieu lite ngay 01/7/2019) quy dinh:'MfK^HHg 
cdc bien phdp phdng chdng tham nhung trong 
doanh nghiep, to chUc khu vuc ngodi Nhd nude: 
I. Cdc quy dinh sau ddy dupc dp dung ddi vdi 
cdng ty dai chung to chdc tin dung vd ddi vdi td 
chile xdhoi do Thu tudng Chinh phu, Bd trudng 
Bd Ndi vu hodc Chu tich Uy ban nhdn ddn cdp 
tinh quyet dinh thdnh lap hodc phe duyet dieu le 
cd huy ddngcdc Ichodn ddnggdp ciia Nhdn ddn 
de hoat ddng tii thien:..." Nhu vay, cd the hieu, 
doanh nghiep, td chtic ngoai Nha nude gom: 
cdng ty dai chung, td chdc tin dung va td chdc 
xa hdi do Thti tudng Chinh phu, Bd trudng Bd 
Ndi Vll hoac Chu tieh Uy ban Nhan dan cap tinh 
quyet dinh thanh lap hoac phe duyet dieu le cd 
huy ddng cac khoan ddng gdp cua Nhan dan de 
boat ddng tdtiilen. 

Tir nhiing phan dch tren cho thay, so vdi 
BLHS nam 1999, BLHS nSm 2015 (sita ddi. bd 
sung nam 2017) da bd sung mdt sd npi dung 
mdi lien quan de'n da'u hieu chu the cua tdi 
nhan hol Id: 

- Bd sung them "loi ich phi vat chat" trong tdi 
nlian hdi Id. 

- Chu the nhan hdi Id cd the rrhan cho cliinli 
ban dian hodc cho ngudi kliac (vp, con, ban be) 
hoac td chdc kliac (vi du td chdc ma ngitdl cd 
chdc vat, quydn ban la thanh vien hoac cd quan 
he...). 

- Chu the nhan hdi Id khdng chi la ngudi cd 
chitc vu quyen ban trong bp may Nha nude ma 
cdn la ngudi cd chdc vii quyen ban trong cac 

doanh nghiep, td chdc ngoai Nha nirdc. 

2. Mpt sd vudng mac trong viec xac dinh 
dau hieu chu the cua tpi nhan hdi lo 

Trong thdi gian qua, cdng tac phdng, chong 
tham nhung ndi chung va tdi nhan hdi Id ndi 
rieng mac dd da dat dudc mot sd ktjt qua nhdt 
dinh nhung thuc ddn xet \\i van cdn tdn tai mpt 
sd trudng hpp cac co quan tien hanh td ttjng. 
ngudi tidn hanh td tung gap vudng mac trong 
viec xac dinh dau bleu chu the nhSn hol Id, lam 
anh hudng den cdng tac phdng chdng tham 
nhung. Cu the: 

Mdt Id, ddi vdi tai san cua doanh nghiep cd 
phan vdn gdp cua Nha nude, trong dd cd sir 
dan xen ve sd hdu ma trong nhieu trudng hpp 
khdng the tach biet gifla tai san, phan vdn gdp 
ciia Nha nude, phan vdn gdp cua tu nhan. Vi 
vay, viec xac dinh xir ly trach nhiem cua ca nhan 
la ngudi cd chdc vu, quyen ban trong loai hinh 
doanh nghiep nay ddi vdi tdi nhan bdi Id rat khd 
kliSn. 

Hai la, thirc tidn dau tranh phdng, chdng tpi 
pham cung cho thay su bat cap trong chinh 
sach xd ly ddi vdi cac hanh vl loi dung chtrc vii, 
quyen ban de true loi do cd su phan biet gifla 
kbu vuc nha nudcva kliu viic tunhan, tham chi 
nhieu hanh vl tuong tit nhu tham nhung nhung 
dien ra trong khu vuc tu nhan thi khdng the xfl 
ly dupc. 

Ba la, nhieu cdng viec thupc pham vl chflc 
nang hoac nhiem vii cdng dupc giao cho nhiing 
ngudi khdng phal la can bd, cdng chflc, vidn 
chflc thilc bien. Trong qua trinh thuc Men 
nhflng cdng viec nay vii trorrg pham vi quy^n 
ban cua minh cac chu the dupc giao cflng cd the 
nhan Ipi ich bat hpp phap de lam hoac klidng 
Idm mdt viec vl Ipi ich hoac theo yeu can ciia 
ngudi dua hdi Id. Tuy nhien, BLHS ndm 2015 
(sfla ddi bd sung 2017) vii cac viin ban cd lien 
quan chua cd hfldng dSn xfl ly ddi vdi nhdm ddi 
tupng nay. Dieu nay anh hudng den viec xac 
djnh chfl the nhan bdi Id, chfl die dua hdi Id, tit 
dd dan den bd Ipt tpi pham. 
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Bdn Id, chu the ciia tdi nhan hdi 16 la ngudi cd 
chuc vu, quyen ban trong viec lam hoae khdng 
lam mdt viec theo )'eu cau hoac vi loi ich cua 
ngudi dua hdi lo. Vi vay, chu the cua tgi pham 
nay phai la ngudi vdi chiic vii, quyen han cua 
minh cd the tliuc hien dugc viec lam hoae 
khdng lam ma ngudi dua hdi Id yeu cau. Dieu 
dd cd nghia la ngudi cd chdc vu, quyen ban chi 
cd the thuc hien dugc yeu cau cua ngudi dua 
hdi 16 neu viec lam hay khdng lam dd cd Hen 
quan uuc tiep tdi viec thuc thi chdc trach cua hg 
va dugc tien hanh vao thdi diem hg dang thuc 
thi cdngvu, nhiem vu. Nhu vay, ngudi da cham 
diit vific thuc thi cdng vu hoac ngudi khdng cd 
kha nang thuc hien duoc yeu cau cua ngudi dua 
hdi 16 d^u khdng the la chu the cua tpi nhan hdi 
Ip. Trong trudng hpp cdng viec dd khdng thugc 
tham quyen ciia ngudi dd thi hanh vi khdng 
cau thanh tpi nhan hdi Id ma cd the cau thanh 
tpi kliac. Chinh vi vay, thuc ti§n xet xd cho thay 
c6 nhiing vu an ma dau hieu phap ly tuong tu 
nhau dan den viec dinh tpi khdng gidng nliau. 
Do do, trong mdt sd vu an, viec djnh tdi danh 
ddi vdi tdi nhan hdi Ip chua chinh xac va khdng 
thdng nhat. 

3. Kien nghi ve viec xac dinh dau hieu chu 
the trong tdi nhan hoi Id 

D^ eac quy dinli ve dau hieu chu the cua tdi 
nhan hdi 16 duge thdng nhat trong qua trinh ap 
dung phap luat, tac gia cho rang cdn mgt sd van 
de can phai tiep tuc hoan thien nhu sau: 

Thunhdt, quy dinh v6 tgi nhan hdi Id tai Dieu 
354 BLHS nam 2015 (siia ddi, bd sung nam 
2017) thay vi neu gian tiep cum td "ngudi ndo 
lgi dung chdc vu, quyen hgn" thi nen chi rd dau 
hieu dac biet cua chu the cua tpi pham bang 
cum td "ngudi cd chdc vu, quyen han ndo" Dieu 
nay viia phan anh dugc dau hieu dac biet thupc 
ve nhan than cua chu the cua tgi nhan hdi Id, 
vira phu hgp vdi quy djnh cua cac Cdng trdc 
qudc te ve phdng, chdng tham nhung eung nhu 
phu hpp vdi xu the lap phap cua nhieu qudc gia 
Uenthdgidi. 

Cuthe: 
Dieu 354 BLHS nam 2015 (sua ddi, bd sung 

nam 2017): "Ngudi ndo lgi dungchue vu, quyen 
hgn true tiep hade thdng qua trung gian nhgn 
hodc se nhdn bdt ky lgi ich ndo sau ddy cho 
chinh bdn thdn ngudi do hodc cho ngudi hodc 
td chuc khdc deldm hodc khdng Idm mot viec vi 
lgi ich hodc theo yiu cdu ciia ngudi dua hdi Id..." 

dupc thay bang: 
"Ngudi CO chtic vu, quyin han ndo true tiip 

hodc thdng qua trung gian nhgn hodc se nhdn 
bdt ky lai ich ndo sau ddy cho chinh bdn thdn 
ngudi do hodc cho ngudi hodc td chdc khdc de 
lam hodc khdng lam mdt viic ui lgi ich hodc 
theo yeu cdu cua ngudi dua hdi Id..." 

Thd hai, pham vi khai niem "ngudi co chtic 
uu, quyen hgn'va dac diem cua ngudi nay vdi tu 
each la chii the cua tpi nhan hdi Ig can dupc xac 
djnh rd de vda giup cho co quan ap dung luat 
nhan dien yeu td nay chinh xac hon, vda giup 
cho viee phan biet tpi pham nay vdi tdi pham 
kliac cd dau hieu ca'u thanh tuong tu. Theo quy 
dinh cua cac Cdng udc qudc te cd lien quan 
eung nhu td kinh nghiem ciia mdt sd qudc gia 
kliac, pham vi khai niem nay dugc quy djnh 
bet siic rdng va dac diem cd vai Ud quyet dinh 
cua chu the nay la "thuc thi mot chtic ndng hodc 
nhiem vu" Viec md rpng pham vi khai niem 
ngudi cd chdc \'U, quyen ban d tdi nhan hdi Id 
de cd the bao qudt tat ca cae boat ddng cdng vu 
la can thiet va cd y nghia. Cach hieu nhu tren 
vda phu hgp vdi yeu cau thue te cua Viet Nam 
vda bao dam \'iee thuc thi cac cam ket qudc te 
cung nhu phu hgp vdi xu the lap phap uen thd 
gidi. 

Thti ba, xae djnh ro pham vi chu the eua tdi 
nhan hdi Id trong linh \'Uc tu. Dac bidt trong 
thuc tien huh vuc tu cdn nhflng trudng hgp 
nhu nhan tien hoa bong, chi phi mdi gidi (dupc 
phap luat cho phep)... van cdn dang tdn tai thi 
viec quy djnh rd rang ve trudng hgp nay la bet 
sdc can diiet de gjdi han pham vi chu the eua 
tdi nhan hdi Id trong hnh vuc tu. Mdi gidi la mdt 
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boat ddng dich vu dupc phap luat thda nhan, 
boa hong moi gidi la gia ciia djch vu nay. Ngudi 
dupc moi gidi cd nghia \'u phai Ua hoa hdng cho 
ngudi moi gidi va dugc phep tinh vao chi phi 
hpp ly khoan phi nay neu boat dgng dugc mdi 
gidi cd lien quan den boat dgng kinh doanh tao 
ra doanh thu va thu nhap chju thue. Hoa hong 
mdi gidi eung la khoan chi phi rat d§ hi Ipi dung 
n^u khdng ed co che quan ly. 

Tdm lai, tham nhung ngay nay da trd thanh 
mpt thd "dich benh" tran lan trdn toan eau, tfl 
chau A sang chau Phi, tfl Tay sang D6ng. Tren 
the gidi, sd tifin udc tinh chi eho tham nhung 
tuong duong hon 5% GDP toan cau, khoang 
2.600 ty USD, trong dd cd tren 1.000 ty USD 
dupc chi cho vigc hdi Id hang nam. 6 Viet Nam, 
theo Bao cao tai Hdi nghj toan qudc tdng ket 10 
nam thi hanh Luat Phdng, chdng tham nhung 
(2006 - 2015) thi trong gan 10 nam, thiet hai 
kinh le do eac vu an, vu viec tham nhung da 
gay ra dugc phat hien la gan 60.000 ty dong va 
tren 400 ha dat, nhung chi thu hoi duge 4.700 
ty dong, chiem chua ddn 7%.'̂ ' Theo Cdng udc 
cua Lien hpp qude vd chdng tham nhung va 
phap luat hinh su Viet Nam thi chu the cua loai 
tgi pham nay la nhiing ngudi giu chdc vu. Vi 
vay, de gdp phan dau tranh, phdng, chdng tdi 
nhan hdi Ip dat duoc hieu qua ban, nam 2015 
phap luat hinh su Viet Nam da cd mot each 
nhin mdi vd chu thd cua tgi pham nhan hdi Ip, 
bao gdm ea ngudi gid chdc vu trong linh vuc 

cdng va linh vuc m. Do dd, viec bd sung 
chu did cua tpi nhan hdi Id dupc xeni la^mgr 
trong nhung giai phap quan trgng dep g 

ngUa va dau tranh cd hieu qua cac 
hanh vi hdi 

Id trong linh vuc tu gdp p h ^ tao dirng rnoi 
trfldng canh tranh lanh manh, phiic vy phdt 
trien ben vflng.""' 
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