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Tom t ac 

Che dp hon san phap dmh la mot che dinh co y nghia Ion doi vai vo 
chong. Trong xa hQi Viet Nam, che do hon san phap dmh du'p ĉ xky 
dung dira tren muc tieu dam bao sir binh dang, dam bao tinh cong 
dong va su cong b3ng ve tai san giua vo, chong. Trai qua nhieu Ian 
siia doi bo sung, phap luSt Vift Nam ve che do tai san vo chong da 
dat duoc nhirng th^nh tun nhat dinh song van ton tai mpt so vuong 
mac, bat cap, can dupe bo sung hoan thien. 

.Abstract 

The legal provisions on marriage properties is a provision with great 
significance to the couples. In Vietnamese society, the legal regime 
on marriage properties is built on the goal of ensunng equality, 
ensuring community and property fairness for the couple. After 
several amendments, the Vietnamese law on properties between 
husband and wife has reached achievements but there are still a 
number of difficulties and shortcomings that need to be reviewed for 
further improvements. 

1. Khai nifm va bSn chat phap ly cua che 

do hon san phap dinh 

Theo quan niem cua cac nudc theo he 

thong Civil Law, ket hdn tao ra nhirng hau 

qua phap ly ve tai san eho vg chdng. Quy 

djnh cua phap luat ve che dp hdn san cdn 

dirge gpi la chi dp tai san vg chdng. 

Dua tren tieu chi ehu the xae lap, ngudi 

ta phan loai che dp hdn san thanh: (i) che dp 

hon san udc dinh va (ii) che dp hon san phap 

dinh (che dp tai san vg chdng theo luat dinh 
trong phap luat Viet Nam). Nguge lai voi 
che dp hdn san ude dinh la nhirng quy tSc 
chi phdi quan he tai san vp chong dya tren 
sy thoa thuan cua vg chong. Che dp hdn san 
phap djnh dugc dinh nghia la tat ca cac quy 
tac chi phdi quan he tai san vg chong ma cac 
quy tac nay dya tren caê  can cir phap luat. 
Hieu theo nghTa hep, ehe dp hdn san phap 
dinh la loan bd eae quy tac ma phap luat quy 
dinh nham dieu chinh cac quyen va nghTa vu 
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lien quan den san nghiep cua vof chdng. 
Co y kien cho rang, ve ban chat phap 

ly, che do hon san phap dinh cung clii la 
mot chi da uoc dinh nhimg la mot chi dp 
iToc dinh mac nhien'. Theo quan diem nay, 
neu cac ben ket hon khong lap thoa thuan 
hon san thi suy luan rang: ho da mac nhien 
(thong nhat y chi) lua chgn che do hon san 
phap dinh. 

Nguac lai, xuat phat tu tinh chat hgp 
dong cua hon nhan, nguoi ta ap dung tuong 
tu ly thuyjt cua luat hgp dong doi voi ch6 do 
hon san phap dinh. Luat hgp dong dugc xem 
nhu luat b5 trg, ap dung trong truong hgp 
cac ben trong quan he hgp dong khong co 
thoa thuan hoac co thoa thuan nhung chua 
ro hoac bi huy nhjm dam bao Igi ich cua cac 
ben. Chj do hon san phap dinh ban chat la 
su b5 khuylt cin thiet, bugc phai c6 trong 
truong hgp cac ben khong lap thoa thuan 
hon san. Trong khi do, ve ly lufn va thuc 
tiin, m5i cap vg chong khong the khong co 
mgt chS do &[ san ap dung doi voi hg nham 
muc dich: (i) in dinh cac quyln va nghia vu 
ve tai san cua vg chong tit do lam can cii de 
vo, chSng thuc hien cac hanh vi phap ly lien 
quan din tai san; (ii) in dinh cho nguoi thit 
ba bilt cac quyen Igi khi kit lap cac giao 
dich lien quan din tai san vg chong va (iii) 
xic dinh tai san rieng, tai san chung ciia vg 
ch6ng trong khi doi sing chung vg chong 
tit yeu mang din su h6n hgp di nhien tai san 
vg chong-... 

Nhu vay, vl ban chit, chi do hon san 
phap dinh la chi dp ma phap luat du heu va 
bit bufic ditoc ap dung nlu vg chong khong 
CO thoa thuan hon san. Trong trucmg hgp 
nay, khong cin va khong bat bugc phai xem 
xet'y chi ciia cac ben ket hon ve vice hg co 
hay khong co lua chgn chi dp hon san phap 

dinh. Chi do hon san phap dinh la can thiet 
nham dam bao Igi ich cua vg chong. 
2. Dac diim ciia che do hon san phap ^i"^ 

Thii nhdt. chi do hon sdn phdp djnh la 
mot dinh chi hay chi do tdi san do phdp lugt 
xdc lap thay cho va chong 

Trong chi dp hon san phap dinh, phap 
luat da in dinh mgi m6i_ tuong quan phap 
ly vl tai san giira vg ch6ng, cu the la quy 
dinh cac can cii xac lap tai san, quyen va 
nghTa vu cua vg chong d6i vol tai san chung, 
tai san rieng; vin dl chia tai san giira vg va 
chong... Tat nhien, su in dinh nay dugc cho 
la CO Igi nhit d6i voi vg chdng, phii hgp va 
dam bio dugc Igi ich gia dinh va Igi ich xa 
hpi. Hoac CP thi noi, mgt chi dp tai san dugc 
lua chgn lam chi dg phap dinh boi phap luat 
nha nuoc do cho ring no la phuong an ma 
da s6 vg chlng lira chpn, phii hgp nhit vol 
Igi ich vg chdng va cac dieu kien kinh te, 
van hoa, xa hpi ciia qu6c gia do. Tuong ti; ly 
thuylt vl "default rules'" ciia luat hgp d6ng 
nhim giup cac ben giam chi phi giao dich. 
Chi dp hon san phap dinh giup vg chong 
do ton cong sire de xac lap mgt thoa thuan 
vl che dg tai san vp chong hay cac chi phi 
lien quan den viec cong chimg hoac chimg 
thuc van ban thoa thuan ve che dg tai siin vg 
chgng. Ngoai ra, no cung han che su sirt me 
tinh cam trong truong hgp cac ben khong 
dat dugc su thong nhat y chi ve viec xac lap 
che do tai san ap dung doi voi vg chiing... 
Che dp hon san phap dinh la cac quy tic 
phap ly do phap luat dat ra dilu chinh quan 
he tai san vg chong va co tinh chit tuy nghi. 
No dugc hieu rang, neu vg chlng cd thga 
thuan khac thi phaiap dung thoa thuan ciia 
vg chdng. Suy dien ra, vg chdng khdng 
nhimg cd quyen thay ddi che dp hdn san uoc 
dinh ma ccn cd quyen thoa tiiuan dl thay 

, Bu, Tuong ChiSu, Ch^ d« t» sau Iroug g.a dinh Vie. Nam, 1974-19 5 Ir. 121. 
2 BiuTuftngCh,eu.Ch5d6.aisa„trongg..<liuliy.etNam,sad r . nS . 
, nefauU rulcla mot ly thuyjt vJ hop dong co ngnon goc to he thong phap luat Common Law. Default rule" a„,c hi6u 

« nhrme ouv tie phap ly do phap luat dat ra, se duoc ap dung cho cac hen hop dong tra phi cac ben co thoa thuan khac. 
X e m S Randy EBamen. L sound of slince: Defauh Rules and Contr.cmal Consent (1992). Georgetown Law 
Facdty Publications and Other W„rk.l255,dangtrenwehs„e:https:;;scholarship.l.w.6corgetown.edu, 
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doi ch§ dp hdn san phap dinh. Dieu nay hgp 
ly bdi cac ly do: mot la, dua tren nguyen tac 
chu sd hiiu tai san ed quyen djnh doat ddi 
vdi tai san. Theo do, vp chdng ty do quyet 
dinh ve so phan tai san cua hp. Dya tren nhu 
cau va nguyen vpng, vg chdng xac lap cac 
quyen va nghTa vu lien quan den tai san bang 
thoa thuan tai san vp chdng. Do cd the la 
su thoa thuan mpt phan hoac loan bp tai san 
hien cd va bao gdm ca nhirng tai san hinh 
thanh trong tuong lai; hai la, thuc te chi sau 
khi chung song, vg chdng mdi hieu ro dugc 
hoan canh cupc sdng hdn nhan cua minh de 
lya ehpn dugc mdt che dp tai san phii hgp 
nhat vdi nhu cau va dieu kien ciia vg chdng. 
Do do, can cdng nhan va khdng phan biet 
thoa thuan ve che dp tai san cua vp chong 
xac lap trudc khi ket hon va sau khi ket hon. 

Ngugc lai, mdt so qudc gia (trong dd 
cd Viet Nam) khong cho phep vg chong thoa 
thuan thay ddi che dp hon san phap djnh. 
Phap luat nhCmg nudc nay xem che dp hdn 
san phap dinh la mdt djnli ehe e6 tinh chat 
bat bupc. Theo do, cae ben ket hdn khdng 
the bang thoa thuan cua minh de thay ddi eac 
quy tac chi phdi quan he tai san vg chdng ma 
phap luat da dat ra. 

Thu hai, che dp hon sdn phdp dinh 
duac dp dung khi cdc ben kit hon khong co 
thod thudn hon sdn 

Tinh chat hpp ddng ciia hdn nhan dan 
den he gua eac ben ket hdn cd quyen thoa 
thuan ve quan he lai san vg chdng, cu the la 
cac quyen va nghia vy doi vdi san nghiep ciia 
ho. Che dp hdn san phap dinh dupe ap dyng 
khi vg chdng khdng thoa thuan lya chpn che 
dp lai san. Ngoai ra, neu vg chdng da xac lap 
va thye hien che dp hdn san udc dinh nhung 
phat sinh nhCmg van de chua dupe vg chdng 
thoa thuan hoac thoa thuan chua rd rang thi 
cac quy tac cua ehe dp hdn san phap dinh se 
dupe ap dung trong trucmg hgp nay. 

Thye lien xay ra nhirng trudng hgp cac 
ben ket hdn da xac lap che dp hdn san ude 
dinh. Tuy nhien, thoa thuan che dp hdn san 
bi vo hieu. Chang han nhu, npi dung thoa 
thuan vi pham nguyen tae tai san vp chdng; 
xam hai den loi ich gia dinh hoac vi pham 
dieu kien ve hinh thuc ciia thoa thuan che dp 
tai san vg chdng. Theo ly thuyet cua sy vd 
hieu hop ddng, neu thoa diuan che dp tai san 
vp chong bi vd hieu (vd hieu toan phan hoac 
vd hieu timg phan) thi cac ben hdi to coi nhu 
ehua lap thoa thuan va che dp hdn san phap 
dinh dugc ap dyng de xac dinh cae quyen va 
nghTa vu ciia vg chdng. 

Thir ba, co nhiiu logi hinh che dp hon 
sdn phdp dinh a cdc quae gia 

Thdng thudng, che dp hdn san dugc 
lya chpn la che dp phap dinh vi nd ed Igi hon 
het cho vg chdng, phii hgp vdi phong tyc va 
nliu cau cua xa hdi''. De thiet lap mdt che dp 
hdn san phap dinh, nha lam luat phai xem 
xet eac yeu td ve dieu kien phat trien kinh 
le - xa hdi, truyen thdng, tap quan va thye 
te cupc sdng trong ITnh vye hdn nhan va gia 
dinh. Do do, loai hinh che dp hdn san phap 
dinh hien nay rat phong phu va da dang. 
3. Loai hinh ctf ban ciia che dp hon san 
phap dinh 

Sy phat trien khac biet ve cac dieu 
kien kinh te, van hoa, xa hpi ciing nhusy da 
dang cua ddi sdng hdn nhan lai mdi qudc gia 
dan den sy khac biet ve Id chirc loai hinh che 
dp hon san phap djnh. Tuy nhien, cd hai loai 
hinh CO ban cua che dp hdn san phap dinh: 
che dp edng dong va che dp biet san, 

77̂ 1? nhdt, che dp cdng ddng dugc hinh 
thanh bdi ly thuyet ve tinh chat cpng ddng 
cua quan he vg chdn^^ Theo do, he qua ciia 
ket hdn la su gan ket hai ca the dpc lap de 
ciing chung sd mang cupc ddi, ciing ganh 
vac va chia se mpi dieu trong cupc sdng. 
Tuy nhien, neu chi tdn tai sy lien ket ve 

Bill Tuong Chieu, Che do tai san trong gia dinh Viet Nam, sdd, tr 122 
Katharina Boeie-Woeiki, Frederique Ferrand, Cnstina Gonzalez Beilfliss, Maant Jantera-Jareborg, Ngel Lowe. Dieter 
Marliny, Waller Pintens, Pnnciple of European Family Law Regarding Property Relalions Between Spouses, published 
by the Organising Committee of the Commission on European Family Law, p. 13-15 
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phuang di?n tinh cam thi quan he vg chong 
khdng khac gi nhieu so vdi nhiing ngudi cd 
quan he tinh cam yeu duong nhung khdng 
cd quan he hdn nhan. Bdi le dd, ve mat phap 
ly, phai ghi nh|n tinh cpng ddng v^ phuang 
dipn tai san cua vg chdng. Ndi each khac, 
phap luat phai quy dinh v^ tai san ehung cua 
vg chdng. 

M§t khac, dii thua nhan vg chdng bupc 
phai cd khdi cdng ddng tai san nhung xuat 
hi|n hai luan diem khac nhau ve su quan tri 
ddi voi khdi tai san ehung: (1) Can thdng 
nhat khdi ehung tai san bang each giao loan 
bd tai san eho mot ben vg, chdng quan tri vi 
Igi ich cua vp chdng. Chang han, thai ky dau, 
Bp Dan luat Phap nam 1804̂  ghi nhan ngudi 
chdng cd quyen quan tri ddi vdi tit ca tai san 
trong gia dinh (sau dd Dao luat ciia Phap ngay 
13/07/1965 da danh cho vg quyen quan In 
khdi cdng ddng, ngang vdi ngudi chdng). (2) 
Hoac quan diem khac lai cdng nhan sy quan 
tri ehung ve khdi cdng ddng tai san eua vg 
chdng, trong dd, nhan m^nh ca hai vg chong 
deu binh dang trong viec chiem huu, su dung 
va djnh doat tai san chung. 

Che dp edng ddng duge rat nhieu cac 
quoe gia iing hd (nhu Phap, Y, Ha Lan, 
Slovikia, Nga, Hungary...), Loai hinh nay 
tdn tai dudi ba hinh thuc: (1) Che dp cdng 
ddng toan san (vp chdng khdng cd tai san 
rieng, khdi tai san chung eiia vq chong gdm 
tai san vg, chdng cd trudc khi ket hdn va sau 
khi k t̂ hon); (2) Che do cdng ddng dgng san 
va tao san (khdi tai san ehung cua vp chdng 
bao gdm cac dpng san ma vg chdng cd trudc 
khi ket hdn va eac tai san sau khi ket hon); 
va (3) Chd dp cdng ddng tao san (chi nhirng 
tai san do vg, chdng tao ra trong thai ky hdn 
nhan mdi la tai san ehung cua vg chdng). 

Thir hai, mgt sd qudc gia (nhu 
Scotland, Ireland, Catalonia...) Ifi chii 
truang xay dyng che do biet san. Nen tang 
ly thuyat cua che do nay la y niem khdng bat 

bupc va khdng ein thik phai cd mdt khô i tai 
san Chung'. DiSu nay cd nghTa, dudi che dp 
biet san, khdng cd su thdng nh4t quyen quan 
trj va cung khpng ed khdi tai san cdng ddng. 
Loai hinh che dp biet san bao ve tuy?t_̂ i3di 
quyen sa hiru rieng vh tai san eiia vg chdng, 
duy tri sy dpc l̂ p va biet lap vh tai san ciia 
vg, chdng. Loai hinh nay dugc lya chpn 
vdi mong mudn thiic dSy su ddc lap eiia vg 
chdng trong viec t̂ o lap tai san. Che dp biet 
san cd quy djnh ve nghTa vu ddng gdp cua 
vg chdng tren ca sd nguyen tic binh dang 
giOa vg va chdng. Tuy nhien, su binh dang 
ddng gdp duy tri gia dinh khdng ed tinh chat 
ngang gia ma tuy thudc vao kha nang eua 
mdi ben vg, chdng. 

4. Thye trang phap luat Vi^t Nam ve che 
&o hon san phap dinh va mot so kien nghj 
hoan thien 

Theo quy dinh eiia phap luat Viet Nam, 
che dp hdn san phap dinh dugc to chuc theo 
loai hinh che dp cdng dong tao san. Tat ca tai 
san ma vg chdng cd truae khi ket hdn va cac 
tai san ma vg chdng dugc lang cho, thira ke 
rieng trong thai kyhdn nhan la lai san rieng 
ciia vq, chdng. Khoi tai san chung vg chdng 
bao gdm tat ca nhiing tai san do vp, chdng 
lao ra trong thdi ky hdn nhan; thu nhap cua 
vg, chdng; hoa Igi, loi tuc phat sinh tir tai 
san rieng ciia vg, chdng trong thai ky hdn 
nhan; nhiing tai san dugc tang cho chung, 
thira ke chung trong thdi ky hdn nhan... 

Cd the thay r§ng, loai hinh nay hoan 
toan phii hop vdi eac dilu kien cua xa hdi 
Viet Narn vi ly do sau: mot la, nd thuc ddy 
sy ̂ an ket ciia vg chdng vi hdn nhan cd linh 
chat "doan the phu the"; hai Id, nd tao ra su 
binh dang ve dia vi cua ngudi vg va ngudi 
chong trong gia dinh. Luat Hdn rihan va gia 
dinh Viet Nam ghi nhan nguyen tie ca ban 
"vg chong binh dang". Vg chdng binh ding 
ve quyen ya nghTa vu lien quan d6n mpi mat 
ciia ddi sdng gia dinh. 

6 Bill Tuong Chiau, Ch^ do tai san trong gia dinh Viet Nam, sdd, tr, 125 
7 Nguyen VSn Cir, Che dp tai san ciia \g chong theo phap luat hon nhan va gia dinh Viet Nam, Nxb.Tir phap, uk Noi 

JOm. tr. 36. 
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Tuy nhien, dk thye hien dieu nay, van 
d̂  tai san ddng mdt vai trd quan trpng. Thuc 
tk cho th4y, khi ket hdn, khdng phai mpi 
trudng hgp hai ben deu cd tai san rieng hoac 
dhu tham gia lao dpng. Vi the, ehe dp edng 
ddng tao san phu hgp de dam bao sy binh 
d§ng ciia vg chong vdi nguyen ly tai san 
dugc tao ra trong thoi ky hdn nhan khdng 
ke den vg hoae chdng tao lap thi van dugc 
coi la tai san chung cua vg chdng. Mat khac, 
theo le hj nhien trong quan he vg chdng se 
ludn cd mpt ben dam nhan nhieu han trach 
nhiem hen quan den cong viec gia dinh va 
thudng la ngucri vg voi thien chirc sinh con 
de cai, cham lo gia dinh, vi vay, tit yeu hp 
bi han che kha nang tham gia eae hoat ddng 
kinh te de tao ra ciia cai. 

Nhin chung, quy dinh ve che dp hdn 
san phap dinh hien nay tucmg ddi phii hgp 
vdi dieu kien kinh te, xa hpi, tap quan gia 
dinh Viet Nam. Tuy nhien, loai hinh nay van 
ton tai mdt sd han che sau: 

Mot la, quy dinh trong thoi ky hdn 
nhan, vg chdng khdng dugc thoa thuan de 
thay ddi ehe dp luat dinh thanh che dp theo 
thoa thuan la ehua hgp ly. 

Mdt trong nhirng diem mdi dang ke 
ciia Luat Hdn nhan va gia dinh nam 2014 la 
vp chdng cd quyen thoa thuan de lya chpn 
che dp tai san: "Trong trudng hgp hai ben 
ket hdn lua chpn che dp tai san theo thoa 
thuan thi thoa thuan nay phai duge lap trudc 
khi ket hdn..."^ Nhu vay, sau khi ket hdn, 
vg chdng khdng duge phep thoa thuan de 
lya chpn ap dung ehe dp tai san khac ngoai 
che dp phap djnh. 

Dae diem quan trpng eiia quyen sd 
hiJu dd la tinh tuyet ddi, bat kha xam pham. 
Do dd, ehu sd hiru ed quyen ty do y ehi 

quyet dinh tat ca cae van de lien quan ddn 
quan he tai san ciia hp. Ve nguyen tic, phap 
luat chi dugc han che quyen ciia chu sd hiiu 
trong trudrng hgp viec thye hien quydn anh 
huang den Igi ich cdng cdng hoac Igi ich 
gia dmh. Vi the, trong thdi ky hdn nhan, vg 
chdng duang nhien ed quyen sua ddi, bd 
sung, tham chi thay ddi che do tai san dang 
ap dyng cho hp. Cd le, viec cam cac ben xac 
lap thoa thuan ve tai san de ap dung che dp 
theo thoa thuan sau khi ket hdn it nhieu lien 
quan den rui ro ddi vdi ngudi thii ba. Tuy 
nhien, nhirng giao dich xae lap vdi ngudi 
thir ba cd hieu luc van cd gia tri rang budc. 
Trong trudrng hgp viec thye hien cac quyen 
va nghTa vu ve tai san theo thoa thuan eiia vg 
chdng ma xam pham den Igi ieh hpp phap 
ciia ngucri thii ba thi phai bdi thuong .̂ 

Mat khac, dudi gdc dp luat so sanh, 
Bd nguyen tac Luat gia dinh Chau Au quy 
dinh: "Bang thoa thuan tai san vg chdng 
dugc lap trude khi ket hdn, cac ben sap ket 
hon CO the lya chpn che dp tai san vg chdng. 
Trong thdi ky hdn nhan, vg chdng cd the sua 
ddi hoac thay ddi che dp tai san vg chdng"'". 
Tuong tu nhu trong quan he hgp ddng, cac 
ben trong hop ddng phai cd tu each ehu the. 
Cd thd hilu rang, viec ghi nhan thoa thuan 
ve lua chpn che dp tai san trudc khi ket hdn 
chi cd y nghTa cdng nhan cho cac ben sap 
ket hdn (chua thye sy cd tu each vp chdng) 
duge xac lap thoa thuan ve che dp tai san 
cua hai ngudi la vp chdng. Dieu nay cd y 
nghTa trong mdt sd hoan canh cu the sau: (1) 
San nghiep ciia vp, chdng qua Idn; (2) Tai 
san cua vp, chdng dang dupe sii dyng phuc 
vu cho hoat ddng lao ddng, san xuat va nghe 
nghiep; (3) Vp, chdng dang thuc hien cac 
nghTa vy ve tai san (vi dy: dang thye hien 

Bleu 47 Luat Hon nhan va gia dinh nam 2014. 
Khoan 3 Dieu 29 Luat Hon nhan va gia dinh nam 2014. 
Kathanna Boele-Woelki, Fredenque Ferrand, Cristina Gonzalez Beilfiiss, Maarit Jantera-Jareborg, Ngel Lowe, Dieter 
Martiny, Walter Pmtens, Principle of European Family Law Regarding Property Relations Between Spouses, publisiied 
by the Organising Committee ofthe Commission on European Family Law, p.99. 
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nghTa vu cap duong)"... Rd rang, viec ghi 
nhan nay la ĉ n thiet nhung khdng ngu y 
rang sau khi kk hdn cac ben khdng thd thoa 
thuan de ap dyng che dp lai san theo thoa 
thuan. Quyen ciia chii sd hiru cho phep vp 
chdng dupe ty do xay dyng mot eh^ dp tai 
san phii hgp vdi dieu kien va nhu eau eiia vg 
chdng'^ Mat khac, viec cho phep vg chdng 
thoa thuan de ap dung che dp thoa thuan sau 
khi ket hdn nham dam bao tinh thdng nhit 
eiia phap luat. Bdi le, hien nay dang ed su 
xung dot trong quy dinh eua phap luat hien 
hanh khi, mdt mat cho phep vg chdng dupe 
chia tai san chung trong Ihdi ky hdn nhan, 
nhung khdng cho phep vg chdng thoa thuan 
de thay ddi che dp phap dinh. Do dd, can 
cho phep vg chdng, trong thdi ky hdn nhan, 
dugc sira ddi, bd sung va thay ddi che dp lai 
san vp chdng. 

Hai Id, quy dinh "hoa Ipi, lai tire phat 
sinh tir tai san rieng ciia vp, chdng la tai san 
chung vg chdng"'̂  la chua phii hgp. 

Ve nguyen tac, chii sd hiiu ciia tai san 
gdc la chu sd htru ciia hoa Igi, Igi tiic phat 
sinh tir tai san gdc dd. Se la khdng cdng 
bing neu hoa Igi, Igi tiic phat sinh tir tai san 
rieng cua mdt ben vg hoae chdng la tai san 
chung ciia ca hai vg chdng trong khi ngudi 
cdn lai (khdng phai la chii sd huu tai san) 
khdng cd bat ky ddng gdp nao vao viee tao 
ra hoa Igi, Igi tuc dd. Chang han, tien lai tir 
khoan tien rieng ciia ngudi vg hoac ngudi 
chdng giri trong ngan hang thi khdng the ndi 
rang ngudi chdng hoac ngudi vg cdn lai da 
cd cdng siic ddng gdp. Nhung theo quy dinh 
tren thi khoan lai nay la tai san chung cua 
hai vg chdng. Mat khae, phap luatlai quy 
djnh nghTa vu phat sinh tir viec chi6m hiru. 

su dung, dinh doat tai san rieng fa nghTa vy 
rieng eiia mgt ben vg, chdng cd tai san . 
Nhu vay, nghTa vu v^ tai san rieng la nghTa 
vu rieng eua ben vg, chdng sd hiru tai san 
nhung hoa Igi va Igi tiic thu duge lai la tâ i 
san chung cua vg chdng. Theo chiing tdi, de 
dam bao sy cdng bing, phap luat nen quy 
dinh hoa Igi, Igi tiie phat sinh tir lai san neng 
ciia vg, chdng la tai san rieng ciia vg chdng. 
N^u phap luat da cho phep vg, chdng duy 
tri khdi tai san rieng thi nen cho phep bao 
toan phat tridn khoi tai san do. Tuy nhien, 
nhu ben chdng, vp cdn lai chiing minh dugc 
ddng gdp ciia minh trong viee tao ra cac hoa 
Igi, Igi tire dd thi hp duge xem xet de phan 
chia gia tri theo cdng siic ddng gdp ciia hp. 

Ba la, bit hpp ly trong quy dinh cac 
khoan trp cip phat sinh trong thdi ky hdn 
nhan la tai san chung ciia vg chdng'^ 

Trong che dp cdng ddng tai san, chi 
can mdt ben vg, chdng tao lap lai san trong 
thdi ky hdn nhan thi dd la tai san chung cua 
vg chdng dya tren ly thuyet hdn nhan cd tinh 
cdng ddng, vg chdng ciing ehung siic, chung 
y chi tao dyng tai san chung cua vg chdng 
nham dam bao nhu cau ddi song chung ciia 
gia dinh. Tuy nhien, ban chat cac khoan trg 
cap thudng gan vdi nhan than ciia ngudi thu 
hudng. Nd la nhiing khoan tien hoac tai san 
mang tinh chat hd trg cho mdt ca nhan cy thd 
de khac phyc khd khan, dn djnh cupc song 
trong trudng hop gap riii ro, hidm ngheo, 
ngheo ddi, bat hanh. Ci day viec phat sinh 
eac khoan trg cap khdng xuit phat tir y chi 
cila vg chong de tao lap tai san chung ma 
gin vdi chinh sach xa hdi cua Nha nudc. Do 
dd, khdng nen quy dinh trg cip la tai san 
chung ciia vg chdngH 
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