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1. Khi niém va bin chit phap Iy cda ché

4 bdn sin phap dinh

Theo quan niém cua cac nude theo hé

Torm tat:

Ché do hon san phip djnh 1a mot ché dinh c6 y nghia 16n i vé1 vor
chdng. Trong xa héi Viét Nam, ché dd hén san phéip dioh duogce xay
dyng dya trén muc tiéu dam bao sy binh ding, dam bao tinh cing
déng va su cong bing vé tai san gilta vg, chong. Trai qua nhidu lan
swa ddi bo sung, phap luat Vigt Nam vé ché do tai san vy chong da
dat duge nhimg thanh tyu nhat dinh song vin 16N 1ai mot s6 vudng
méc, bat cap. can dugc bé sung hoan thign.

Abstract

The legal provisions on marriage properties is a provision with great
significance to the couples. In Vietnamese socicty. the legal regime
on marriage properties is built on the goal of ¢nsuring equality,
ensuring community and property fairness for the couple. After
several amendments, the Victnamese law on properties between
husband and wife has reached achievements but there are still a
number of difficulues and shortcomings that need to be reviewed for
further improvements.

dinh (ché d6 tai san vo chéng theo Juat dinh
trong phap luat Viét Nam). Nguge lai véi
ché d6 hon san ude dinh [a nhimg quy tac
chi phdi quan h¢ tai san vo chong dua trén

thong Civil Law, két hén tao ra nhitng hau
qua phap ly vé tai san cho vg chéng. Quy
dinh coa phap ludt vé ché d6 hon san con
duoc goi 1a ché d6 tai san vo chong.

Dua trén tiéu chi cha thé xac ap, ngudsi
1a phan loai ché dd hon san thanh: (i) ché dé
hén san udc dinh va (i) ché d6 hon san phap

su thoa thuén coa vo chono Ché d6 hon sén
phap dinh dugc dinh nghla la tat cad cac quy
tdc chi phéi quan hé tai san vo chdng ma cic
quy tac nay dya trén cic cin cir phép luat.
Hiéu theo nghia hep, ché do hon san phép
dinh la toan b cac quy thc ma phap luat quy
dinh nhim diéu chinh cic quyén va nghia vu
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THUC TIEN PHAP LUAT

lién quan dén san nghiép ciia vo chéng.

~Cb ykién cho ring, vé ban chat phap
1y, ché d6 hon san phap dinh ciing chi la
mdt che d6 ude dinh nhung 1a mét ché do
uge dinh mac nhién'. Theo quan diém nay,
néu cac bén két hon khong 1ap thoa thudn
hén san thi suy ludn rang: ho da mac nhién
(thong nhat y chi) lya chon ché d6 hon san
phép dinh.

 Nguoc lai, xudt phat tir tinh chit hop
dong cia hon nhin, ngudi ta 4p dung tuong
tu 1y thuyet ca luat hop ddng déi véi ché do
hén san phap dinh. Luat hop dong dugce xem
nhu luét bé trg, ap dung trong truéng hop
céc bén trong quan hé hop dong khong ¢o
thoa thuan hoac ¢6 thoa thuan nhung chwa
rd hogc bi huy nham dam bao loi ich cta cac
bén. Che dd hon san phap dinh ban chat 1a
su bo khuyét can thiét, budc phai co trong
tnzong hop céc bén khong lap thod thuén
hdn sén. Trong khi d6, ve ly luan va thuc
tién, méi c@p vo chong khong the khong ¢
mot che d¢ tai san dp dung doi voi ho nham
muyc dich: (i) &n dinh cac quyén va nghia vu
Ve tai san clia vo chong tir d6 lam can clr dé
vo, chong thyc hién céc hanh vi phép ly lién
quan den tai san, (if) an dinh cho ngud thir
ba biét cac quyen loi khi két 1ap céc giao
dich lién quan dén tai san vg chong va (i)
xéc dinh tai san riéng, tai san chung cua v
chong trong khi doi song chung vo chong
tat yéu mang deén su hon hop di nhién tai san
vo chong?...

Nhur vay, yé ban chat, ché do hén san
phap dinh la ch¢ d6 ma phap lut dy héu va
bit bugc duoce ap dung néu vg chong khong
c6 thoa thuén hén san. Trong truong hop
nay, khong can va khdng bat budc phai xem
xét y chi clia cdc bén ket hon veé viée ho cd
hay khéng c6 lya chon ché d§ hon san phap

dinh. Ché d6 hon sin phap dinh Ja can thiét
nham dam bao loi ich cia vo chong.
2. Dic diém cua ché dg hon sin phap dinb

Thir n}{:i'I. ché ag hon san phdp dinh la
mgt dink ché hay ché dg 1ai san do phap ludt
xde lap thay cho vo chong

Trong ché d§ hén san phap dinh, phap
ludt da an dinh moi moi nrong quan phap
ly vé tai san gitra vo chong, cu thé la quy
dinh céc cin cir xac 1dp (ai san, quyén va
nghia vy cba vo chong doi vai taj san chung,
tai san riéng: van dé chia tai san gita vo va
chong... Tat nhién, sy an dinh nay dugc cio
12 c6 lgi nhat doi vai vg chong, phi hgp va
dam bao dugc lgi ich gia dinh va lgi ich xa
héi. Hoac co the néi, mot che do tai san duge
Iya chon 1am ché d¢ phép dinh boi phap luat
nha nude do cho rang nd 1a phuong an ma
da sb vo chdng lya chon, phi hop nhét véi
lgi ich vo chéng va cac didu kién kinh té,
van hoa. xa hoi cua quac gia d6. Tuong oy ly
thuyet ve “default rules™ cua ludt hop dong
nhim gidp cac bén giam chi phi giao djch.
Che do hon san phap dinb giip vo chong
dd 10n cong sire d& xac 1ap mot thoa thuan
ve che dé tai san vo chong hay céc chi phi
lién quan dén viée cong chimg hogc chimng
thyc vén ban thoa thuén vé ché dé tai san vo
chong. Ngoai ra, no ciing han ché Sur SUt meé
tinh cam trong truomg hop cac bén khéng
dat dugc su thong nhat y chi vé vige xac lap
ché d6 tai san ap dung déi voi vo chéng.".
Che do hon san phip dinh 13 cac quy tic
phdp 1y do phap luat dat ra diéu chiph quan
h¢ tai san vo chong va 6 tinh chat tuy nghi.
N6 dugc hieu rang, néu viy chéng ¢6 thoa
thuin khac thi phai ap dung thoa thuan cua
vo chong. Suy dien ra, v chdng kh6|1g
nhing c6 quyen thay doi ché dg hén san uée
dinh ma con ¢é quyén thoa thuan dé thay

i Bin Tuomg Chiéu, Ché dé tai san trong gra dinh Viét Nam, 1974-1975, 1r. 121,

2 Bis Tuong Chiéu. Ché dd tai san trong ga dinh Viét Nam, sdd. r. 118.

3 Defaolt rule Ja mét ly thuyeét vé hop ddng ¢ ngudn séc 1 hé thong phap ludt Common Law. “Defaul; rule” duge hiéu
13 nhimg quy 13¢ phap Iy do phap luit 8t ra, s¢ dwec dp dung cho cée bén hop dong tru phi cdc bén ca thoa thudin khic

Xem thém: Randy E. Bameu. The sound of slince: Default Rules and Contractual Consent (]

992), Georgetown Law

Faculty Publications and Other Work.1255, dang trén website: hitps://scholarship.law.georgetown edy.
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déi cbé d¢ hon san phap dinh. Biéu nay hop
ly boi cac ly do: mdr la, dya trén nguyén tic
chu so hiru tai sén ¢6 quyén dinh doat dm
voi tai san. Theo do, vo chong tr do quyet
dmh vé sd phén tai san cua ho Dua trén nhu
céu va nguyén vong, vg chong xac lap céc
quyén va nghia vy lién quan dén tai san b?ng
thoa thudn tai san vg chong. D6 c6 the Ja
sir thod thuan mdt phan hojc toan bd tai san
hi¢o ¢d va bao gébm ca nhimg tai san hinh
thanh trong twong lai; hai la, lhuc té chi sau
khi chung song, vg chéng méi hidu 13 duge
hoan canh cudc song hpn nhan cia minh dé
lya chon dugc mét chﬁ 44 tai san phu hgp
nhat véi nhu cau va diéu kién cua vo chong.
Do do, can céng nhan va khéng phan biét
thoa thudn vé ché d6 tai sdn cua v chong
xac lap truée khi két hon va sau khi két hon.

Ngugc lai, mot sb quoc gia (trong do6
¢6 Viét Nam) khdng cho phép vg chong thoa
thudn thay doi che do hon san phap dinh.
Phdp ludt nhimg nudc nay xem ché d¢ hon
sin phap dinh 12 mot dinh ché c6 tinh chat
bét bude. Theo do, cée bén ket hon khéng
thé bang thod thuan cta minh dé thay ddi cac
quy tc chi phdi quan hé tai san vg chong ma
phap lut da dit ra.

Thir hai, ché dé hén san phap dinh
dwoc dp dung khi cdac bén két hon khéng co
thoa thugn hon san

 Tinh chat hop dong ctia hon nhan dan
dén he qua cac bén két hon co quyén thoa
thudn vé quan hé tai san vo chong, cu thé la
cac quyﬁn va nghia vu dbi v6i san nghiép cua
ho. Ché do hon sén phap dinh duoc ap dung
khi vg chong khéng thoa thuan lua chon che
d0 tai san. Ngoai ra, néu v chdng d xac lap
va thyc hién ché d6 hon san ude dinh nhung
phét sinh nhirg van dé chua dugc vo chbng
thoa Ihuap hodc thoa thuén chua r6 rang thi
céc quy tac cua ché do hon san phap dinh sé
duoce ap dung trong trirdmg hop nay.

THUC TIEN PHAP LUAT

Thuye tidn xdy ra nbirng trudng hop céc
bén ket hon da xac 1ap che do hon san uée
dinh. Tuy nhién, thoa thudn ché dé hén san
bi v6 hi¢u. Chang han phu, ndi dung thoa
thudn vi pham nguyén tac tai san vg chong;
xam hai dén loi ich gia dinh hoac vi pham
diéu kién vé hinh thirc ctia thoa thuan che do
tai san vgr chong Theo ly lhuyet cua sir vo
higu hop dong, néu thoa thuan ché 44 tai san
vg chono bi v6 hiéu (v6 hiéu toan phan hoac
v6 hiéu timg phén) thi céc bén hdi t6 coi nhu
chua 13p thoa thuén va ché dd hon san phép
dinh dugc ap duog dé xdc dinh céc quyén va
nghia vu ciia vg chong,

Thir ba, ¢6 nhiéu loai hinh ché dp hén
san phdp dinh & cdc guoc gia

Thong thuong, ché do hon san dugc
lya chon la che d6 phap dinh vino ¢é lgi hon
hét cho vg chéng, phu ho‘p v&i phong tuc va
nhu ciu cla xa hoi'. Dé thiél lap mot ché do
hén san phap dinh, nha lam luat phai xem
xét cdc yéu to vé diéu kién phat trién kinh
t€ - xa héi, truyen thong, tap quén va thyc
té cuge sﬁng trong linh vuc hon nhén va gia
dinh. Do d9, loai hinh ché dé hén san phap
dinh hién nay rét phong pht va da dang.

3. Loai hinh co bsn ciia ché @ hén sin
phap dinh

Su phat trién khic biét vé cic diéu
kién kinh t¢, van hod, xd hoi cling, nhu su da
dang clia d&i song hon, nhan tai moi qudc gia
dan dén s khc biét vé t6 chire loai hinh ché
d6 hon san phap dinh. Tuy nhién, ¢4 hai loai
hinh co ban cua ché d6 hon san phap dinh:
ché do cong dono va ché do biét san.

The nhat, ch; dd cong dopg dugc hinh
thanh bdi 1y thuyéet vé tinh chét cong déng
cla quan hé vo chon 5. Theo do, hé qua cua
két hon 1a sur gan ket hai ca thé doe lap dé
cung chung sO mang cube doi, cung ganh
véc va chia s¢ moi d:eu trong cudc song.
Tuy nhién, néu chi ton 1a1 s lién Kkét vé

Bin Tuéng Chiéu, Ché do ta1 san trong gia dinh Vigr Nam, sdd, ir 122

§  Katharina Boele-Woelki, Frédérique Ferrand, Crisina Gonzélez Beilfuss, Maanit Jantera-Jareborg, Ngel Lowe. Dicter
Martiny. Walter Pintens. Principle of European Family Law Regarding Property Relations Between Spouses, published

by the Organising C

of the C

on European Family Law, p. 13-15

— NGHIEN CUV
569(385| 152019 \_LAP PHAP‘ 53



THUC TIEN PHAP LUAT

phuang dién tinh cam thi quan hé vg chong
khong khac gi nhiéu so véi nhiing ngudi ¢é
quan hé tinh cam yéu duong nhng khéng
€6 quan hé hon nhan. Bdi 18 a6, vé mm phap
ly, phdj ghi nhén tinh cjng dong vé phuong
dién tai san cua vo chong Néi cach khéc,
phap luat phai quy dinh ve tai san chung cia
vo chéng.

Mat khac, di thira nhan vo chéng bude
phai c6 khéi cong dong tai san nhung xual
hién hai ludn dlem khac nhau vé su quan tri
d0| v6i khbi tai sin chung: (1) Can théng
ohit khéi chung Lai san béng cach giao toan
b tai san cho mdt bén vo, chéng quan tri vi
loi ich cia vo chong. Chang han, thai ky dau,
B¢ Dan luat Phap nam 1804° ghl nhén ngum
chéng ¢6 quyén quan trj di véi tAt ca tai san
trong gia dinh (sau d6 Dao lujt cia Phap ngay
13/07/1965 da danh cho v quycn quan trj
khéi cong dong, ngang v&i ngudn chbng). (2)
Hodc quan diém khac lai cong nhéan sy quan
tri chung vé khéi cong dong tai san cia vg
choug trong 46, nhan manh ca hai vg chéng
déu binh ding trong viée chiém hitu, st dung
va dinh doat tai san chung

Ché d§ cong dbng dugce ral nhiéu chc
qubc gia ung ho (nhu Phap, Y, Ha Lan,
Slovikia, Nga, Hungary...). Loai hinh néy
lon tai dudi ba hinh thic: (1) Ché d6 cong
dong toan san (vo chong khong co tai san
rleng. khoi tai san chung cua vy chéng gom
13i san vo, chong c6 trude khi kél hon va sau
Kkhi két hon); (2) Chédo cong dong dong san
va tgo san (khoi tai san chung cua vg chéng
bao gom cac dong san ma vg chong co trudce
khi két hon va céc tai san sau khi két hén);
va(3) Ché do cong ddng tao san (chi nhimg
tai san do v¢, chong tao ra trong thoi ky hon
nhin mdi 12 tai sdn chung cla Vo chéng).

Thir hai, mdt sé quéc gia (nhu
Scotland, Ireland, Catalonia...) lai chu
truong xay dung ché do bigt san. Nén tang
ly thuyét cuia che dg nay 1a y niém khong bat

bugc va khang cin thiét phai c6 mot khoj tai
sdn chung’. Di¢u nay ¢6 nghia, dudi, ché do
biét san, khéng o sy thdng nhét quyen quan
tri va ciing khdng c6 khéi tai san cong dong.
Loai hinh ché dd biét san bao vé tuyél doi
quyén so hiru riéng vé (3j san clia vo chong,
duy t6 s doc lap va biét lap vé tai san cua
vy, chong Loai hinh nay dugc lya chon
véi mong muén thice day sy doc lap cla vg
chong trong viéc tao I3p ai san. Che do biét
san co quy dinh vé nghia vy déng gép cla
vgr chong (rén co s& nguyén tic binh dang
gitra vg va chéng. Tuy nhién, sy binh dan

dong gop duy tri gia dinh khong c6 tinh chat
ngang gia ma tuy (hudc vao kha niing cia
moi bén v, chong.

4. Thyec trang phép luit Viét Nam vé ché
d9 hén san phip dinh va mot 56 kién nghi
hoan thién

. Theo quy dinh cla phdp luét Viét Nam,
ché d¢ hon san phap dinh dugc td churc theo
loai hinh ché dd cong déng tao san. Tt ca tai
sdn ma vg chong cb trude khi két hon va céc
tai san ma v chong duge tang cho, thira ké
neng trong thai ky hén nhan la tai san riéng
cla vg, chong Khéi tat san chung vQ chong
bao gom taf ca nhirng tai san do vg, chong
ta0 ra trong thoi ky hon nhan; thu nhép cia
vg, chong; hoa Jgi, lgi tuc phét sinh o tai
san riéng cla vg, chong trong thoi ky hén
nhan; nhimg tai san duoc ting cho chung,
thira ké chung trong thoi ky hon nhan..

Cé thé !hay rang, loai hinh nay hoan
toan phu hop véi cic diéu kién cua xa hoi
Viét Nam vi ly do sau: mo( la, né thic day
sugan két cta vo chdng vi hén nhan c6 tinh
chét “doan thé phu thé"; hai la, 06 tao ra sy
binh dang vé dia vi coa nguoi vo va ngudl
chong trong gia dinh. Ludt Hon nhan va gia
dmh Viét Nam ghi nhin nguyén tic co ban

Vor chong binh dang". Vo chong binh déng
V€& quyén va nghla vu lién quan dén moi mat
cia doi sbng gia dinh.

6 Bui Tum\g Chicu, Ché do 183 san trong gia diph \iét Nam, sdd. tr. 125

7 Nguyen Van Cir, Ché 8¢ 1ai san cha vg chong theo phap luat hon nhan va gia dinh Viél Nam, Nxb. Ty phip,

2008, (r. 36.
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Tuy nhién, dé thyc hién diéu nay, van
de tai san dong mot vai tro quan trong. Thuc
i€ cho thay, khi két hon, khéng phii moi
trudng hop hai bén déu c6 tai san riéng hodc
dcu tham gia lao déng. Vi thé, ché do cong
dong tao san phu hop dé dam bio su binh
ding ciia vg chdng véi nguyén 1y tai san
duoc tao ra trong thoi ky hon nhén khéng
ké dén vg hoac chdng tzo lap thi vin duge
coi 12 tai san chung cla vo chong. Mat khac,
theo 1& oy nhién trong quan hé vo chong sé
lubn c6 mdt bén dam nhan nhiéu hon trach
nhiém Lién quan dén cong viéc gia dinh va
thuong 1a ngudi vo v6i thién chic sinh con
dé céi, cham lo gia dinh, vi vdy, tat yéu ho
bj han ché kha ning tham gia cac hoat dong
kinh té d& tao ra cuia cai.

Nhin chung, quy dinh vé ché d6 hon
san phdp dinh hién nay tuong déi ph hop
véi diéu kién kioh té, xa héi, tap quén gia
dinh Viét Nam. Tuy nhién, loai hinh nay van
tén tai mot s6 han ché sau:

Mpt la, quy dinh trong th&i ky hon
nhén, vg chong khong dugc thoa thuan dé
thay dbi ché d¢ luat dinh thanh ché do theo
thoa thuan la chua hop 1y.

Mot trong nhimg diém méi déng ké
ca Lufit Hon nhén va gia dinh nam 2014 1a
Vo chong c6 quyén thoa thuan dé lua chon
che d6 tai san: “Trong trudng hop hai bén
két hon lya chon ché do tai san theo thoa
thuan thi thoa thuén nay phai dugc lap trude
khi két hon...”*. Nhu vay, sau khi két hén,
vg chéng khong dugc phép thoa thuan dé
lya chon ap dung ché do tai san kbac ngoai
ché do phap dinh.

Dic diém quan_trong cta quyén s
hitu @6 12 tinh tuyét doi, bét kha xam pham.
Do dé, chi s& hiru ¢6 quyén tu do y chi

8 Dicu 47 Lujt Hon nhan va gia dinh nam 2014.

9 Khoan 3 Dréu 29 Luat Hén nhan va gia dinh ndm 2014.
Katharna Boele-Woelki, Frédénque Ferrand, Cristina Gonzalez Beilfuss, Maarit Jantera-Jareborg, Neel Lowe, Dieter

=
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quyét dinh tét ca cic vén dé lién quan dén
quan hé tai sin cua ho. Vé nguyén tac, phap
luét chi dugc han ché quyen cua chi s& hiru
trong truémg hop viée thuc hién quyén anh
huong dén loi ich cong cong hodc lot ich
gia dinh. Vi thé, trong thoi ky hén nhan, vo
chéng dwong nhién ¢6 quyén sira a6i, bd
sung, tham chi thay déi ché d6 tai san dang
ap dung cho ho. C6 I, viéc cm céc bén xac
1ap thoa thuan vé tai san dé ap dung ché do
theo thod thudn sau khi két hén it nhi¢u lién
quan dén rii ro déi voi nguoi thir ba. Tuy
nhién, nhimg giao dich xéc ldp véi ngudi
thir ba cé higu lyc van ¢6 gia tri rang budc.
Trong truomg hop viée thuc hién cic quyén
va nghia vy vé tai san theo thoa thuén cia vg
chong ma xam pham dén loi ich hop phap
clia ngudi thir ba thi phai bbi thuong?.

Mt khie, dudi géc d ludt so sanh,
Bo nguyén tic Ludt gia dinh Chau Au quy
dinh: “Bing thoa thuin tai san vg chon
duge 14p trude khi két hon, cac bén Sdp ket
hén ¢6 thé lua chon ché db tai sin vo chéng
Trong thoi ky hén nhan, vo chdng c6 thé sira
a1 hogc thay ddi ché dg tai sn vo chong"'u
Tuong tu nhu trong quan hé hgp déng, chc
bén trong hop, déng phai c6 tu cach chit thé.
Co thé hiéu rang, viéc ghi nhan thoa thuan
vé lua chon ché d6 tai san trudce khi Kkét hon
chi ¢é y nghia cong nhén cho céc bén sap
két hon (chua thuc su cb tu cach vg chong)
dugce xé4c lap thoa thuan vé ché d¢ tai san
cta hai nguot la vo chf")ng. Piéu nay ¢ y
nghia trong mot s6 hoan canh cu thé sau: (1)
San nghiép cua vg, chong qua 16p; (2) Tai
san cua vo, chéng dang duoc sir qUng phuc
vu cho hoat déng lao dong, san xuat va nghé
nghiép; (3) Vo, chéng dang thuc hién cac
nghia vu vé taj san (vi dy: dang thuc hién

Martiny. Walter Pintens. Pnnciple of European Family Law Regarding Property Relations Between Spouses. published

by the O of the C

on European Family Law, p.99.
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nghia vy cép dudmg)"... R4 rang, viéc gln
nhan nay 1a can (hiét nhung khong ngy y
ring sau khi két hon cc bén khong thé thoa
thuan aé ap dung ché d6 tai san theo thoa
thuan. Quyén cia chii s¢ hiu cho phép vo
chong duoc tr do xay d\mg mél ché d§ tai
san phd hop véi diéu kién va nhu cau cua Vo
chéng'2. Mit khéc, viéc cho phép vo chdng
thoa thuén dé 4p dung ché d¢ thoa thudn sau
khi két hon nham dam bao tinh théng nhit
cua phap luat. Boi 18, hién nay dang c6 sy
xung dot trong quy dinh cua phap luat hién
hanh khi, mét mit cho phép vg chong duge
chia tai san chung trong thoi ky hon nhén,

nhung khong cho phép vo chdng thoa thudn
dé thay ddi ché do phap dinh. Do do, can
cho phép vg chong, trong thdi ky hén nhan

duoc sua d&l bo sung va thay doi ché d6 tai
san vg chdng.

Hai la, quy dinh “hoa loi, loi trc phat
sinh tir t3i san riéng cua vg, chong la tai san
chung vg chong™? 1a chua phit hop.

v nguyen tc, chi so hivu cia tai san
gdc 14 chit s¢ hiru clia hoa lgi, loi fic phat
sinh tir tai sdn goc d6. Sé la khong cong
bing néu hoa lgi, lgi tuc phét sinh tir tai san
riéng clia mt bén vo hodc chong 14 tai san
chung cva ca hai vg chong trong khi ngudi
con lai (khéng phai 12 chi so hiru tai san)
khéng cé bat ky déng gdp nao véo viéc tao
ra hoa lgi, lgi tirc d6. Chang han, tién 13i tir
khoan tién riéng cia ngudi vo hodic ngudn
chong gm trong ngén hang thi khong the noi
rang ngum chong hodc ngudi vo con lai da
¢6 cong sirc dong gop. Nhumg theo quy dinh
trén (hi khoan lai nay 14 tai san chung cua
hai vo chong. Mat khac, phap ludt lai quy
dinh nghia vu phat sinh tir viéc chiém hitu,

s dung, dinh doat (i san riéng la nghia \’
riéng cua mél bén vo, chdng ¢o tai san'
Nhu vay nghia vu vé ti san riéng la 1'1"h|a
vu rigng cia bén v, chong so hiru tai san
nhung hoa lgi va lgi nic thu duge lai 1a tat
san chung ca vo chdng. Theo ching i, dé
dam bao su cong bang, phip ludt nén quy
dinh hoa lgi, loi tirc phat sinh tir (i sin riéng
cua v, chona la tat san riéng cua vg Ché"g
Néu phép luat da cho pheép vo, chéng duy
tri khéi tai san riéng thi nén cho phép bao
toan phat lnen khéi tai san d6. Tuy nhién,
néu bén chong, vo con lai chirmg minh dugce
ddng gop clia minh trong viée tgo ra cic hoa
loi, loi tire 36 thi ho duge xem xét dé phan
chia gia tri theo cong sirc dong gdp cua ho.

Ba la, bat hop Iy trong quy dnh cdc
khoan trg cép phat sinh trong thoi ky hén
nhén |a tai san chung cia vg chéng'.

. Trong ché dg cong ddng tai san, chi
can mdt bén vo, chong (ao lap tai san trong
thai ky hon nhén thi d6 1a tai san chung cua
v chong dua trén ly thuyét hon nhao co tinh
cong dong, vo chong cling chung suc, chung
y chi tao dung tai san chung cia vg chong
nhim ddm bao nhu cau dai song chung cua
gia dinh. Tuy nhién, ban chat cac khoan trg
cap thudng gén v&i nhan than cia nguéi (hy
hudng. N6 1a nhimg khoan tién hodc tai san
mang tinh chit hd trg cho mot cd nhan cu lhe
dé khic phuc khé khan, n dinh cude sbng
{rong truéng hop gap i ro, hiém nghéo,
ngheo a6i, bat hanh. O day viéc phat sinh
cac khoan trg cap khéng xudt phat tir y chi
cha vo chéng dé tao lap tai sin chung ma
gén véi chinh séch x4 hoi cia 1 Nha nuée. Do
do, khong nén quy dinh tro cap la i san
chung cia vo chongll
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