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Tom t3t: 
Viet Nam dang timg buac chuan bj cho 16 trinh thuc hien cac cam 
ket cua Hiep dinh Doi tac toan dien va Tien bo xuyen Thai Binh 
Duong (CPTPP) da duoc cac ben ky ket vao thang 3/2018, trong 
do CO cam ket ve quyen ciia nguai lao dong thanh lap cong doan 
dpc lap. Tuy nhien, nhung cam ket nay hien dang co "do venh" voi 
cac quy dinh cua phap luat hien hanh, Viec sam khSc phuc nhiing 
bat cap trong quy djnh cua phap lual ve vai tro ciia cong doan trong 
quan he lao dong hien dang la mot yeu cau biic thiet. 

Abstract 

Vietnam is step by step developing a roadmap for enforcement of the 
commitments of the Comprehensive and Progressive Agreement for 
Trans-Pacific Partnership (CPTPP) signed by the involving parties 
in March 2018, including commitments on nghts of v/orkers to 
establish independent trade unions. However, these commitments 
have currently a "gap" m comparison with the provisions of the 
applicable law. The early overcoming of shortcomings in the 
provisions of the law on the trade union's role in labor relations is 
currently an urgent remedy. 

1. Dja vi ph^p ly cua cong doan Viet Nam 
theo quy dinh cua phap luat Viet Nam 

Theo quy djnh eua Hî n phap nam 
2013, "Cdng doan Viet Nam la td chuc 
chinh trj - xa hgi cua giai cap cdng nhan 
va cua ngudi lao ddng dugc thanh lap tren 
CO sd ty nguyen, dai dien cho ngudi lao 
dpng, cham lo va bao ve quyen, Igi ieh hgp 
phap cua ngudi lao ddng; tham gia quan 
ly nha nudc, quan ly kmh ti - xa hdi; tham 

gia thanh tra, kiem tra, giam sat hoat ddng 
cua CO quan nha nudc, td chuc, don vj, 
doanh nghiep; tuyen truyen, van ddng ngudi 
lao ddng hgc tap, nang cao trinh do, ky nang 
nghe nghiep, chap hanh phap luat, xay dung 
va bao ve Td qudc" (Dieu 10). 

Nhu vay, theo quy dinh cua Hien phap, 
mdt trong nhurig vai trd ciia cdng doan la "dai 
dien cho ngudi lao ddng, cham lo va bao ve 
quyen, loi ich hgp phap eua ngudi lao ddng", 
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do ngudi lao ddng thanh lap tren ca sd "ty 
nguyen". Hien phap khdng gidi ban ddi tugng 
thudc pham vi dai dien ciia cdng doan, ma 
xac djnh chimg la "ngudi lao ddng", khdng 
phan biet, va ai "ty nguyen" deu cd quyen gia 
nhap td chiic cdng doan. Quy dinh nay cua 
Hien phap nam 2013 the hien su tucmg thich 
vdi Tuyen ngdn qudc te ve Quyen con ngudi 
nam 1948 ("Mgi ngudi deu cd quyen thanh 
lap hoae gia nhap cdng doan de bao ve quyen 
Igi ciia rninh" - Dieu 23, Khoan 4), Cdng udc 
qudc te ve cac Quyen dan sy, chinh tri nam 
1966 ("Mgi ngudi cd guyen ty do lap hgi vdi 
ngudi khac, ke ca quyen lap va gia nhap cdng 
doan de bao \ e Igi ich ciia minh" - Dieu 22, 
Khoan 1) va Cdng udc qudc te \ e cac Quyen 
kinh te, xa hdi va van hoa nam 1966 ("Cac 
qudc gia thanh vien ciia Cdng udc cam ket 
dam bao quyen ciia mgi ngudi dugc thanh lap 
va gia nhap cdng doan ma minh lua chgn, de 
thiic day va bao ve cac Igi ich kinh te va xa 
hdi cua minh, vdi dieu kien la chi phai tuan 
theo quy che ciia td chirc cdng doan dd"-
Dieu 8, khoan 1). 

Tuy nhien, khoan 1 Dieu 5 Luat Cdng 
doan nam 2012 quy dinh, "ngudi lao ddng 
la ngudi Viet Nam lam viec trong co quan, 
td chiic, doanh nghiep cd quyen thanh lap, 
gia nhap va hoat ddng cdng doan". Dieu nay 
cd nghia la chii the cd quyen thanh lap, gia 
nhap va hoat ddng cdng doan chi cd the la 
ngudi lao ddng Viet Nam. Tai Hudng dan 
sd 238/2014/ND-TLD ve Thi hanh D i k le 
cdng doan ciing xac djnh mdt trong nhirng 
ddi tugng khdng ket nap vao td chiic Cdng 
doan bao gdm "ngudi lao dong cd qudc tjch 
nudc ngoai dang lam viec tai Viet Nam". Ben 
canh do, phap luat Viet Nam cung khdng 
thira nhan td chirc nao khac cd quyen dai 
dien cho ngudi lao dgng ngoai Cdng doan. 
Nhu vay, ro rang la dang co sy mau thuan 
giira quy djnh ciia Hien phap 2013 vdi cac 
van ban cd hieu luc phap ly thap hon, cu the 
la ddi tugng ngudi lao ddng dugc hudng su 

dai dien va bao \ e quyen Igi tir Cdng doan 
da bi ban che. 

Nhihig phan tich tren day cho thay, 
quy djnh Men hanh ciia phap luat Viet Nam 
ve quyen thanh lap edng doan con chua 
tuang thich vdi cae van kien qudc te ye 
quyen con ngudi, dac biet la vdi Cdng udc 
sd 87 ve quyen ty do hiep hdi va ve viec bao 
ve quyen dugc td chiic nam 1948 (Dieu 2: 
ngudi lao ddng va ngudi sii dyng lao dgng, 
khdng phan biet dudi bdt ky hinh thiic nao, 
deu khdng phai xin phep trudc ma van ed 
quyen dugc td chiic va gia nhap cac to 
chiic theo sy lya chgn cua minh, vdi mdt 
dieu kien duy nhat la phai tuan theo dieu le 
ciia chinh td chiic do), Cdng udc sd 98 ve 
quyen td chirc va thoa udc lao ddng tap the 
va cac thoa udc lien quan, 1949 (Dieu 1: 
"Nhirng ngudi lao ddng phai hudng dugc 
sy bao ve thich dan^ chdng lai tat ca cac 
hanh vi phan biet ddi xir nham xam pham 
den quyen tu do cdng doan trong ITnh vye 
lao ddng") ya Cdng udc sd 143 ve bao ve 
quyen cua tat ca ngudi lao ddng di tni va 
cac thanh \ ien §ia dinh hg, 1990 (Dieu 26, 
khoan 1: cac qudc gia thanh vien thira nhan 
quyen cua ngudi lao ddng di tni va cac 
thanh vien gia dinh hg: dugc tham gia vao 
cac cugc hgp, cac boat ddng ciia cdng doan 
va ciia cac hiep hdi khac dugc thanh lap 
theo phap luat; dugc tu do tham gia bat ky 
cdng doan hay td chuc nao, chi phu thudc 
vao quy djnh cua cac td chirc lien quan; 
dugc tim kiem sy hd trg va giup dd tir cac 
cdng doan va cac hiep ligi da de cap...). 

Mac dii Viet Nam chua gia nhap cac 
Cdng udc so 87, 98, 143 cua Td chiic Lao 
dgng qudc te (ILO), nhung vdi tu each la 
mdt thanh \ien cua td chiic nay. Viet Nam 
CO nghia vu phai phai "tdn trgng, thiic d ly va 
hien thuc hoa mgt each cd thanh y" cac cdng 
udc CO ban. Day la ndi dung ciia Tuyen bd 
nam 1998 ciia ILO ma cac qudc gia la thanh 
vien ciia ILO da ciing nhau cam ket'. 

34 

Cong uoc s6 87 \a s6 98 v^ tu do lien ket va thoa uac lao dong lap the; Cong uac so 29 va s6 105 v^ \6a bo tao done 
cireng birc va bat bugc; Cong iroc s6 138 vaso 182 ve x6a bo lao dgng tre em; Cong irac s6 lOOvasd 111 v^xoab' 
phan biet doi xir trong viec lam va oghe nghiep. 
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Ben canh do, mac dii Lu t̂ Cdng doan 
nam 2012 da ghi nhan cu the cac trudng 
bgp td chuc cdng doan thuc hien vai trd dai 
dien, bao ve quyen Igi ehinh dang cho ngudi 
lao ddng va quy dinh nay da the hien sy da 
dang va nhiing khia canh eo ban ciia cdng 
doan trong vai trd quan trgng nhit nay cua 
minh, tuy nhien, do su thieu nhit quan giiia 
quy dinh ciia Luat vdi mgt sd van ban phap 
luat khac nen tinh kha thi eiia quy dinh nay 
khong cao. Cu the, ve viee edng doan tham 
gia giai quyet tranh chap lao ddng, Bd luat 
Lao dpng nam 2012 quy dinh: edng doan" 
tham gia, ho trg giai quyet tranh chap lao 
dpng", "td chirc cdng doan cac cap tham gia 
vdi CO quan quan ly nha nudc ciing cap va 
to chiic dai dien ngudi sii dung lao ddng de 
trao ddi, giai quyet cae van de ve lao dgng" 
(Khoan 1, 4 Dieu 188) va cac ben cd the 
"true tiep hoac thdng qua dai dien de tham 
gia vao qua trinh giai quyet" tranh chap lao 
dpng (Khoan 1 Dieu 196). Nhu vay, viec 
tham gia ciia cdng doan trong cac binh thirc 
giai quyet tranh chap lao ddng vira la quyen, 
vua la trach nhiem. Trong thye te, qua trinh 
tham gia ciing hda giai vien cap huyen giai 
quyet tranh chap, cdng doan chi tham gia 
mang tinh hudng dan, hd trg hoac dai dien 
ngudi lao ddng, tiic la miic do tham gia rat 
it, bdi ban than gia trj phap ly cua bien ban 
hoa giai thanh khdng cao. 

Ben canh dd, vai trd dai dien ciia Cdng 
doan trong qua trinh giai quyet tranh chap 
tai Toa an mdi dugc Bd luat To tung dan sy 
(TTDS) quy dinh chung chung, chua ro ve 
pham vi, tinh chat cac tranh chap cung nhu 
miic do dai dien vdi nhimg tranh chap tap the. 
Viec cong doan co sd dugc giao tham quyen 
"dai dien cho tap the ngudi lao ddng khdi 
kien tai toa an khi quyen, Igi ich hgp phap, 
chinh dang cua tap the ngudi lao ddng bi xam 
pham; dai dien cho ngudi lao dgng khdi kien 
tai toa an khi quyen, Igi I'ch hgp phap, chinh 
dang cLia ngudi lao ddng bj xam pham va 
dugc ngudi lao dgng uy quyen" cung tao nen 
nhung bat cap nhat djnh. Bdi thye te, viec iiy 
quyen khdng he don gian, nhit la vdi nhimg 

doanh nghiep cd sd ngudi lao ddng ldn, vi 
theo quy djnh phap luat hien hanh, ngudi lao 
dgng mudn uy quyen thi timg ngudi mgt phai 
eung vdi Chit tjch Cdng doan, UBND xa, 
phudng hoac Phdng cdng chiing lam giiy uy 
quyen. Trong khi dd, neu cd iiy quyen, toa 
an se phai tien hanh thu ly cho timg vu mot, 
tranh chap se khdng cdn la tranh chap tap the, 
tiic la CO su mau thuan vdi chinh cac quy dinh 
phap luat hien hanh. 

Nguyen tac bao dam thye hien hda 
giai khi giai quyet tranh chap lao ddng tap 
the ciia Bd luat Lao ddng hien hanh cung 
lam anh hudng rat nhieu den quyen ciia 
ngudi lao dgng va vai trd dai dien ciia td 
chirc cdng doan. Dii phap luat da ghi nhan 
nhimg trudng hgp ngoai le khdng can thdng 
qua budc hda giai, nhung vdi loai tranh chap 
lao ddng tap the ve quyen, cac ben khdng cd 
CO hgi quyet dinh ngay viec lya chgn vu viec 
ciia minh se dugc giai quyet thdng qua hda 
giai, trgng tai hoac xet xir ma bat budc phai 
thdng qua qua trinh hda giai. Day dugc xem 
la mgt bat cap ldn trong quy trinh giai quyet 
tranh chap, lam mat thdi gian ciia cac ben 
khi phai qua nhieu budc, td chiic dai dien 
ciia ngudi lao ddng mdi co the tien hanh thu 
tuc iiy y kien va thdng bao trudc de dinh 
cdng. 

Cung lien quan den van de iiy quyen, 
vdi nhimg tranh chap dang nhu lien quan 
den doanh nghiep trdn ddng bao hiem xa 
hdi, la mgt trong nhimg tranh chap theo ma 
quy dinh ciia Luat Bao hiem xa hdi (Dieu 
7) va Luat Cdng doan hien hanh, thi cdng 
doan CO sd hoac cdng doan cap tren tryc 
tiep (vdi nhiing dan vj, doanh nghiep chua 
thanh lap td chuc cdng doan co sd) cd trach 
nhiem dai dien cho tap the ngudî  lao ddng 
khdi kien ra tda nham bao ve quyen Igi hgp 
phap ciia ngudi lao ddng. Trong khi dd, Bg 
luat TTDS quy djnh, td chirc dai dien tap 
the lao dgng co quyen khdi kien vu an lao 
dgng trong trudng hgp can bao ve quyen va 
Igi ich hgp phap cua tap the ngudi lao ddng 
hoac khi dugc ngudi lao ddng iiy quyen theo 
quy dinh ciia phap luat. Dieu nay cd nghia 
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la, mudn thy ly dan kien cua cdng doan lien 
quan den bao hiem xa hgi thi cdng doan phai 
dugc uy quyen. Vdi nhimg bat cap ciia co 
che uy quyen nhu da neu, da ed khdng it vu 
vi?c bj tir chdi thy ly vi ly do ngudi khdi 
kien khdng cd quyin khdi kien theo quy 
djnh t̂ i Dieu 187 Bd luat TTDS. 

Ve chirc nang td chirc va lanh dao dinh 
eong ciia cdng doan, theo quy dinh cua phap 
luat hien hanh, sau khi Hdi ddng Trgng tai 
lao ddng cap tinh ra quyet djnh ve viec giai 
quyet tranh chap lao ddng tap the ma tap the 
ngudi lao dgng khdng nhat tri vdi quyet djnh 
ciia Trgng tai thi hg cd quyen dinh cdng. 
Quy trinh dinh cdng can qua hai budc: de 
nghj dinh cdng va thdng bao ve dinh edng. 

De nghj dinh edng, neu do Ban chap 
hanh edng doan eo sd tien hanh, thi cong 
doan CO sd phai lay y kien ciia tap the ngudi 
lao dgng bang each bd phieu kin hoac lay 
chii ky de xac dinh sd lugng ngudi tien hanh 
dinh cdng. Can phai co qua nira sd ngudi 
trong tap the ngudi lao ddng ddng y mdi 
dugc dinh cdng. Viec thdng bao dinh cdng 
bing van ban dugc giri cho co quan lao ddng 
cap tinh va Lien doan lao ddng cap tinh. Ban 
yeu cau phai dugc Ban chap hanh cdng doan 
CO sd giri cho ngudi sir dung lao ddng. Ndi 
dung ciia yeu cau va thdng bao phai the hien 
ro nguyen nhan, yeu cau, thdi diem dinh 
cdng. Quy trinh nay theo quy dinh hien hanh 
cin thdi gian la 17 ngay va chi dugc phep 
dinh cdng lien quan den Igi ich chir khong 
cho dinh cdng ve quyen. 

Nhirng quy dinh tren day la thieu 
thye te, bdi vdi thdi gian gan 3 tuan lam 
thu tuc de cd the tien hanh mdt cugc dinh 
edng hgp phap thi tinh thdi su ciia nhieu 
cugc dinh cdng da hi anh hudng; ngugc lai, 
neu td chiic dinh cdng khdng dung phap luat 
thi se phai bdi thudng. Trong bdi canh chii 
the td ehiic dinh cdng la Cdng doan co sd, 
vdi thanh phin chii yeu la cac can bd cdng 

doan khong chuyen trach, hudng lucmg nhu 
nhiing ngudi lao ddng khac trong doanh 
nghiep thi viec bdi thudng la rit khd khan. 
Quy djnh nay da anh hudng den mire do ya 
vai trd to chiic dinh cdng cua cdng doan 
trong thuc te. Day cung la mdt trong nhihig 
ly do dan den tinh trang, trong thdi gian qua, 
phan ldn cac cugc dinh cdng d Viet Nam la 
ty phat. Cu the, theo thong ke ciia Ban Quan 
he lao ddng Tdng Lien doan lao dgng Viet 
Nam, trong 6 nam, tir nam 2009 den thang 
6/2016, ca nudc da xay ra 3.614 cugc ngimg 
viec tap the d 40 tinh, thanh phd, trong do 
chii yeu xay ra d Thanh phd Hd Chi Mirih, 
Binh Duong va Ddng Nai (chiem 3/4 tdng 
sd vu tren ca nudc). Tat ca "cae cugc ngimg 
viec deu ty phat ma khdng cd sy lanh dao 
ciia td chiic Cdng doan"-. 

Gan nhat, phai ke den nhirng kho 
khan khi Viet Nam dang trong qua trinh 
chuan bj cho 16 trinh thuc hien cac cam ket 
cua Hiep dinh Doi tac toan dien va Tiin bg 
xuyen Thai Binh Duong (CPTPP) da dugc 
eae ben ky kk vao thang 3/2018. Viec Viet 
Nam tham gia vao hiep dinh thuang mai 
ty do CPTPP da bugc Viet Nam ciing vdi 
cac nudc tham gia se phai thuc hien nhimg 
tieu chuan cao trong qua trinh hien thye hda 
Hiep djnh. Hiep djnh nay khdng chi de cap 
den eac ITnh vye truyen th6ng nhu cit giam 
thue quan, md cua thj trudng dich vu, hang 
rao ky thuat thuong mai lien quan ma cdn 
phai xu ly nhung vin de mdi, phi thuong 
niai nhu lao dgng, mdi trudng, phat trien 
ben viing va quan tri t6t. 

Cac FTA the he mdi khdng dua ra 
tieu chuan rieng ve lao dgng va moi trudng 
nhung da khang dinh lai cac tieu chuin 
lao ddng eua ILO cimg cac tieu chuin mdi 
trudng va phat tnen ben virng cua Lien hiep 
qudc, Quan diem dugc dua ra la: viec bdo 
dam quyen Igi cua ngudi lao dong phai dac 
biet dugc coi trgng, vi hp la nhirng ngudi 
tryc tiep tao ra cac san pham - d6i tugng chii 

2 Kho dinh cong dung luat, https://ntd com.vn/cong-doan/kho-dmh-cong-dung-luat-2016111600360684.htm 
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ylu cua cac giao djeh thuong m î qudc te, 
nen hg phai dugc dam bao nhihig quyen va 
dieu kien lao ddng, nhit la frong bdi canh 
toan ciu hda vdi nhieu diach thiic va rui ro 
cho ngudi lao ddng nhu hien nay. 

Cu the, sau 5 nam ke tir thdi diim ky 
ket Hiep djnh CPTPP, cae nudc tham gia 
cong udc trong do cd Viet Nam se phai timg 
budc thye hien cac cam kit tai Chuong 19 
(Lao dpng) lien quan din cdng doan nhu: 
dam bao quyin dugc ty do thanh lap va gia 
nhap t6 chiie ciia ngudi lao ddng d cap co sd 
va cip tren co sd; dam bao tinh binh dang, 
ty chu cua ti chiie cua ngudi lao dgng; dam 
bao viec dinh edng ve quyen khi cd 50% va 
1 thanh vien Ban chap hanh cua td chiic dai 
dien ngudi lao dgng ddng y. 

Nhu vay cd nghTa la, neu eac cam ket 
trong Hiep djnh dugc thi hanh, ngudi lao 
dpng Viet Nam se cd quyen thanh lap mdt 
t6 chiic dai dien eua minh, dang nhu td chirc 
cong doan ddc ISp, khac vdi td chirc edng 
doan theo phap luat hien hanh. Td chirc cdng 
doan nay se tu chii trong cac boat ddng: bau 
Ban chap hanh, xay dung va hoat ddng theo 
Dieu le rieng, ed quyen yeu cau va nhan hd 
trg tu cac td chiic hoat ddng ve lao ddng cua 
quoc gia ho|ic eua qudc te dang hoat ddng 
hpp phap tai Viet Nam, dugc chia se khoan 
kinh phi edng doan ma ngudi sir dung lao 
dpng dong. D^c biet, ngudi lao ddng cd 
the lya chgn gia nhap td chiic cdng doan 
hien nay hoae td chirc dai dien cua ngudi 
lao dpng. Neu td chiic ciia ngudi lao dgng 
khdng tham gia vao he thdng cua Tdng Lien 
doan lao dgng Viet Nam thi se khdng phai 
thuc hi?n cac trgng trach chinh trj nhu quy 
dinh ciia Hien phap va phap luat hien hanh. 

Tat ca nhu'ng cam ket phai hien thye 
hoa neu tren dang cd "do venh" vdi cac quy 
djnh ciia phap luat Viet Nam. Vi vay, viec 
sdm khac phuc nhung bat cap trong quy 
djnh ciia phap luat ve vai trd ciia cdng doan 

ddi vdi quan he lao ddng la mdt yeu ciu biic 
thiet hien nay. 
2. Giai phap kh^c phuc bat cap trong quy 
dinh cua phap luat ve dia vi phap ly cua 
to chirc cdng dofin 
2.1 Doi m&i nhgn thuc ve vai tro cua to 
chirc cong dodn 

Tdng Lien doan lao ddng Viet Nam va 
cac td chiic thanh vien cd tien than la Tdng 
Cdng hdi Dd Bac Ky va nhirng td chiic Cdng 
hdi dd d cac dja phuang. Day la mgt td ehiie 
chinh tri - xa hgi rgng ldn, cd vai trd ljch 
su vT dai trong viec van ddng doan ket cdng 
nhan lao dgng thuc hien thang Igi dudng ldi 
cua Dang qua cac giai doan each mang, gdp 
phin to ldn vao cdng cugc giai phdng dan 
tdc, xay dung va bao ve Td qudc Viet Nam. 

Trai qua hon ba the ky phat trien, d 
mdi quoc gia, dii quy che phap ly cu the cho 
td chirc cdng doan khdng gidng nhau, nhung 
ve CO ban, vai trd ciia cdng doan thudng the 
hien d nhirng khia canh nhu: dai dien cho 
ngudi lao dgng; cung cap cac djch vy va Igi 
ich du phdng; thuang lugng tap the; hanh 
dgng ap lyc; thuc hien cac boat dgng mang 
tinh ehinh trj, tac ddng din chinh sach, phap 
luat cua nha nudc; ddng thdi bdi dudng va 
giao due chuong trinh hanh dgng ciia cdng 
doan ddi vol cac thanh vien cdng doan... Tat 
ca cac khia canh do deu dugc tiin hanh vdi 
muc dich trudc hit la "duy tri hay cai thien 
cac dieu kien thue mudn hg"^ 

Theo thdi gian, vdi su phat trien vugt 
trdi ciia nin cdng nghi?p toan cau, cac cdng 
doan cdn "diu tranh di loai bd sy lam dung 
ciia xa hdi cdng nghiep va cai thien cugc 
sdng cua ngudi lao dgng bang each tim 
kiim mire luang cao hon va diiu kien lam 
viec tdt hon cho cac thanh vien ciia minh. 
Cdng doan da trd thanh mgt phin khdng the 
thiiu cua xa hdi cdng nghiep vi hg khong 
tim each tieu diet chii nghia tu ban ma tim 
each di ngudi lao dgng trd len nhanh nhay 

3 Webb, Sidney; Webb, Beatnce (1920). History of Trade Unionism Longmans. Green and Co. London, ch. I 
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hon vdi nhu cau va Igi ich cua chinh ngudi 
lao dgng""*. 

Hien nay, nhung tac ddng ciia toan cau 
hda, hdi nhap qudc te. sy bimg nd ciia cac 
thanh tyu khoa hgc cdng nghe ddi vdi ngudi 
lao ddng va la v6 cimg Idn. Hg can phai dap 
ling ngay cang nhieu hon nhiing ddi hdi ciia 
thi trudng lao dgng chat lugng cao. Lan 
sdng lao dgng di cu qudc te cung tac ddng 
da chieu len gia tri siic lao ddng. Vdi tu each 
dai dien \a bao ve quyen Igi cho ngudi lao 
dgng, cac td chirc cdng doan ngay cang phai 
gia tang \ai trd eua minh, bdi, "toan cau hda 
kinh te lam tram trgng them sy phan manh 
lao ddng theo nhieu each, nhung ddng thdi 
nd tao ra sy tuong ddng \ e kinh nghiem va 
nguyen vgng ciia ngudi lao dgng khdng chi 
trong khu vuc ma ca tren toan the gidi" .̂ 

Do dd, d Viet Nam hien nay, can co mdt 
sy ddi mdi ve nhan thiic ve \ i the, vai trd ciia 
td chirc cdng doan: cdng doan can the hien 
dugc trgn ven vai trd dai dien va bao ve Igi 
ich cho ngudi lao ddng, chi cd nhu vay, cae 
chiic nang khac cua nd se theo dd ma thiet 
thuc hon; can co sy phan biet vai trd cua cdng 
doan cap tren vdi \ ai trd ciia cdng doan co sd; 
cdng doan co sd phai thye su la td chiic ciia 
ngudi lao ddng, do ngudi lao ddng ty nguyen 
thanh lap, lya chgn gia nhap... 

Theo dd, nhimg hoat dgng the hien 
chiic nang dai dien, bao ve quyen Igi cho 
ngudi lao ddng ciia td chirc cdng doan co sd 
ciing can dugc nhan thirc dung dan hon, dien 
hinh nhu \ iec cdng doan td chiic \ a lanh dao 
dinh cdng. Vdi nhung bat cap trong quy djnh 
ciia phap luat hien nay, dinh cdng hien chua 
dugc nhin nhan la mdt tat yeu khach quan, 
mdt quyen co ban ciia ngudi lao ddng. Khi 
nhung xung dot giira ngudi lao ddng va sii 
dung lao ddng \ dn ludn tdn tai va thye te da 
chiing minh. chi khi cdng viec bj ngimg lai, 

chii sir dung lao ddng mdi phai xem xet, can 
nhic, thay ddi cac vin di lien quan de cho 
cdng viec dd dugc friin khai binh thudng. 
Do vay, dinh cdng va td chirc dinh cdng 
khdng nen bj nhin nhan mgt each tieu cyc l̂a 
su bit dn vi chinh trj, an ninh trat tu, ma can 
nhin nhan nhu mdt cdng cy ciia ngudi lao 
ddng, ein cd co chi di ngudi lao ddng va td 
chirc dai dien quyin Igi cua hg sir dung cdng 
cu nay hieu qua va hgp phap. 
2.2 Xay dung cff chi tdi chinh dpc lap cho hogt 
^ng cua cong dodn vd cdc thdnh vien 

Luat Cdng doan nam 2012 quy djnh 
"kinh phi edng doan do co quan. td chiic, 
doanh nghiep ddng bing 2% quy tien lucmg 
lam can cii ddng bao hiem xa hgi cho ngudi 
lao ddng". Bg luat Lao ddng hien hanh quy 
dinh: "cdng doan ca sd dugc ngudi sit dung 
lao dgng bd tri noi lam viec va dugc cung 
cap thdng tin, bao dam cac dieu kien can 
thiet cho boat ddng cdng doan; can bg cdng 
doan khdng chuyen trach dugc sir dyng thdi 
gian trong gid lam viec de hoat ddng cdng 
doan theo quy djnh ciia Luat Cong doan va 
dugc ngudi sir dung lao dgng tra luong; can 
bd cong doan chuyen trach tai doanh nghiep, 
CO quan, td chiic do cdng doan tra luong, 
dugc ngudi sii dung lao ddng bao dam phuc 
Igi tap the nhu ngudi lao dpng lam viee 
trong doanh nghiep. co quan, td chirc theo 
thoa udc lao ddng tap the hoac quy chi cua 
ngudi sir dung lao ddng" (Diiu 193). Nhirng 
quy dinh nay da tao nen sy phu thudc eua 
cdng doan, thanh vien cdng doan vao ngudi 
sir dung lao ddng. Dodd, trong qua trinh 
dai dien va bao ve quyen Igi cho ngudi lao 
dgng, cdng doan khdng tao dugcl:hi can 
bang va h khi dam diing hin vi phia ngudi 
lao ddng vi quyen Igi, tham chi ca viec cd 
tin tai dugc hay khdng, phu thudc co ban 
vao chu sir dung lao dgng. 

Bentle\. Tradiuons & Encounters A Global Perspective on the Past UPDATED AP Edition. 2017.6e. Student Ediiion 
6th Edinon, p.23 
Anastasia V. Kouznetso\ a. New role of Ihe Labor Confederation m the era of globalization: Migrant Labor and Labor 
Protection Federation. Labor Law Department Law Institoie, Far Eastern National Universit\, p. 15 
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Theo quy dinh eua ILO (Cdng udc so 
98), mgt trong nhung yeu td tien quyet can 
dugc dat len hang dau de cdng doan boat 
dpng hieu qua la sy ddc lap ve tai chinh vdi 
ngudi su dung lao dgng. Td chiic dai dien 
tap thi ngudi lao dgng do ngudi lao ddng 
tu lap nen, ty chi tra kinh phi hoat ddng, 
vay nen chi khi nao cdng doan dugc tdn 
tai, dugc hudng Igi tir ngudi lao ddng thi td 
chiic dai dien mdi sdng vdi cugc sdng eua 
ngudi lao ddng mdi toan tam toan y phuc vu 
ngudi lao dgng. Nhu vay, can sira ddi quy 
djnh ciia phap luat hien hanh dam bao eho td 
chirc va thanh vien eiia cdng doan ddc lap vi 
tai chinh, qua dd cdng doan mdi cd thi hoat 
dpng hieu qua. Khi do, viec ty nguyen thanh 
l̂ p eac loai td chiic cdng doan co sd, quyen 
tu do lua chgn, gia nhap bat ky mdt td chiic 
c6ng doan nao cua ngudi lao ddng se khdng 
con la dieu qua xa la. Dd cung chi'nh la viec 
dap ling ddi hdi biic thiet tir thye tiin cugc 
song, mdt trong nhiing dgng lyc cua su phat 
trien xa hdi. 

2.3 Xdy dung vd hodn thien cff chi gidi 
quyet hdi hoa vi vi tri, chuc ndng, vai tro 
cua cong dodn v&i to chirc dgi dien cho 
ngu&i lao dpng 

Trong thdi gian tdi, can hoan thien 
quy djnh ciia phap luat lien quan din vin 
de nay, bao dam cho Viet Nam cd thi vin 
thuc hien tdt cac cam ket qudc te lien quan 
den lao ddng, phat trien ben viing, ddng thdi 
van dam bao dugc mue tieu dn dinh thi chi 
chinh tri cua dat nudc. 

Theo do, cac quy djnh ve vai trd, dja vj 
phap ly ciia td chiic cdng doan se phai thay 
ddi cho phi] hgp, tranh de triing lap, mau 
thuan vdi td chiic eita ngudi lao dgng se dugc 
thanh lap tdi day theo cac cam ket qudc ti. 
Hoac se phai dugc sira ddi theo hudng tang 
cudng kha nang canh tranh lanh manh giira 
hai Joai td chu:c nay de cd the thu hut dugc 
nhieu han su tham gia tu nguyen ciia ngudi 
lao ddng. Day la mdt van de rat khd, ddi khi 
can ea sy diing cam va linh boat trong quan 
niem ve vai trd, chiic nang, ban chat ciia cac 
thiet ehe chinh tri, chinh trj - xa hgi cung nhu 
CO ehe van hanh cua no d Viet NamB 
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