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Tom tat: 
Trong thai gian qua, ngan hang Viet Nam da trai qua nhi6ii vu an 
hen quan den van 6k dai dien trong cong ty c6 ph§n not chung va 
ngan hang noi neng. Tnroc thirc trang do, boat dpng ciia ngan hang 
bi anh hucmg rit 1cm, quyen lai ciia khach hang bj xam pham va 
quan trpng hon la uy tin ciia cac ngan hang thircmg mai giam siit 
dang kk. Ckn thik phai co cac giai phap khic phuc, bao dam cho 
su phat trien on dinh va tranh nii ro cho cac cong ty noi chung va 
cac ngan hang thirang raai noi rieng. 

Abstract 

In the recent years, the Vietnam banking is experienced with 
a number of significant cases related to the representatives in 
the joint-stock company in general and in commercial banks in 
particular. Indeed, such negative effects violate the business 
performances of the commercial banks, the rights of clients and 
also long-terms prestige of commercial banks. It is required to 
seek solutions to overcome the obstackles for stable development 
and avoid potential risks for the companies in general and the 
commercial banks in particular. 

1. Khai niem va hinh thirc quyen dai dien 

Cd the ndi, doanh nghiep la mpt thuc 
the vd hinh, cho nen mgi hoat ddng cua 
doanh nghiep phai thdng qua chS dinh dai 
dien cua doanh nghiep. Do dd, Bd luat Dan 
sir (BLDS) va Luat Doanh nghiep (Luat 
DN) cho phep cac ca nhan, phap nhan cd thd 
lam ngudi dai dien cho doanh nghiep. Pham 
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vi va hinh thirc dai dien dugc quy dinh kha 
chat che trong phap luat Viet Nam. 

Theo quy djnh tai khoan I Dilu 134 

BLDS nam 2015, quan he dai dien "la viec 

ca nhan, phap nhan (sau day got ehung la 

ngudi dai dien) nhan danh vavi lai ieh cua 

ca nhan hoac phap nhan khac (sau day goi 

Chung la ngudi dugc dai dien) Kaclap thuc 
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hien giao dich dan sir". Ndi each khac, che 
dinh dai dien trong Iuat dan sir da co sy md 
rpng hem cho chu the la phap nhan cd the 
trd thanh dai dien theo uy quyen cua td chirc 
(cong ty) khac khi tham gia cac quan he 
dan su'. Bihu nay da phan nao giai quyet 
dirpc nhiing mau thuan giiia cac luat chuyen 
nganh va BLDS nam 2005 trudc day. 

Quyen dai dien dugc chia thanh ba 
loai la: quyen dai dien rd ring; quyen dai 
dien ngam dinh va quyen dai dien phat sinh 
tren cd sd hanh ddng cua doanh nghiep vdi 
ben thii ba^ 

Quyen dai dien ro rang dugc quy djnh 
trong BLDS nam 2015, trong khi do hai 
quyen dai dien cdn lai tuy khdng dugc quy 
dinh cu the, nhung ciing dugc the hien rai 
rac trong cac dieu luat cua Bd luat nay\ 

Quyen dai dien ro rang (express 
authority) dugc hieu la ben dai dien cd 
quyen va nghTa vu cu the neu dugc the hien 
thong qua: i) quyet dinh cua co quan cd 
tham quyen; ii) dieu le phap nhan; iii) ngi 
dung uy quySn'*. Hon niia, trong Luat DN 
nam 2014 da cd sy chi tilt hon viec quy dinh 
van de dai dien cho cdng ty thdng qua dieu 
1?; van ban va hgp ddng uy quyen. Theo do. 

quyen dai dien ro rang phat sinh tren co sd 
van ban hoac hgp ddng uy quyln. Cho nen, 
quyen va nghTa vu ciia ben dai dien dugc thi 
hien trong van ban va hgp ddng uy quyln 
the hien pham vi quyen dai dien ro rang tren. 

Quyen dai dien ngam dinh (implied 
authority) khdng dugc quy dinh cu thd nhu 
dai dien ro rang. Tuy nhien, theo quy djnh 
cua Dilu 121 va 404 cua BLDS nam 2015, 
quyen dai dien nay dugc giai thich theo 
huong: y chi dich thuc hoac y chi chung ciia 
cac ben trong qua trinh xac lap va thuc hien 
giao djch hoac bgp ddng; hay phii hgp vdi 
muc dich hoac tinh chat cua giao dich hoac 
hgp ddng; hoac tap quan noi giao dich hoac 
hgp ddng xac lap^ Vi du, neu giam ddc uy 
quyen cho phd giam doc ky mgt hgp ddng 
thi phd giam ddc cd the sic dung dich vu tu 
van luat hay soan thao hgp ddng. Tat nhien, 
nhirng hoat ddng nay hd trg hieu qua viec ky 
ket hgp ddng nhung khdng the hien cu the 
trong van ban uy quyen. Do do, nhiing hoat 
dgng do dugc xem la quyen dai dien ngam 
djnh theo quy dinh cua phap luat dan su .̂ 

Quyen "dai dien be ngoai" (apparent 
authority) la quyen dai dien phat sinh tren 
ca sd hanh ddng cua doanh nghiep vdi ben 

1 Do Van Dai, Binh luan khoa hoc: Nhirng digm moi ciia BLDS 2015, Nxb H6ng Due - Hoi Luat gia Viet Nam, 2015, 
tr. 235, 

2 Ewan McKendnck, Contract Law, 7lh ed. (Oxford University Press Canada, 2016), 121 http.//www oupcanada.com/ 
caialog/97S0198748397.htinl, 

3 Tmong Nhat Quang, Phap luat vS doanh nghiep: Cac vkn dS phap ly ca ban, Nxb. Dan Tri, 2016, tr 177 
* Bp liî t Dan sir (2015). D ik 141 khoan I https://thuvienphapluat.vn/van-ban/Quyen-dan-su/Bo-luat-dan-

su-2015-296215aspx. 
5 Phjm Kim Anh, Ch4 My Phuang Bai, Giao ninh nhung quy dinh chung ve iuat dan su, Nha xuat ban Hong Due 

- Hpi Lu t̂ gia Viet Nam, 2017, tr. 145 http V/nhasach.hcmu law.edu.vn/index-php/eomponent/jshoppmg/produci/ 
view/105/45?Ilemid=0. 

6 Pham Hoai Huan, Luat DN Viet Nam Tinh hu6ng - Din giai - Binh luan, Nxb. Chinh tri Quoc gia, 
iitlps7/sachsuthattphcm.com.vn/san-pham/luat-doanh-nghiep-viet-nam-tinh-huong-dan-giai-binh-luan/. 
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thii ba. Khoan 1 Didu 142 va khoan 1 Dieu 

143 ciia BLDS nam 2015 quy dinh vh quy^n 

dai dien nay. Neu nhu quyen dai dien ngam 

dinh va rd rang hudng den mdi quan he giiia 

ben dai dien va dugc dai dien thi quan he dai 

dien be ngoai lai hudng d^n viec xac lap co 

sd hanh ddng giua doanh nghiep va ben thii 

bai Khoan I Didu 142 BLDS nam 2015 quy 

dinh, giao dich cua ngudi dai dien se phat 

sinh quyen va nghTa vu ctia doanh nghiep 

khi doanh nghiep cd hanh dpng lam ben thii 

ba khdng bi^t hoac khdng tha biet quan he 

dai dien khi; a) Ngudi dugc dai dien da cdng 

nhan giao dich; b) Ngudi dugc dai dien biet 

ma khdng phan ddi trong mpt thdi ban hgp 

ly; c) Ngudi dugc dai dien cd Idi dan den 

viec ngudi da giao dich khdng biet hoac 

khdng the biet ve viec ngudi da xac lap, 

thuc hien giao dich dan su vdi minh khdng 

cd quyen dai dien. 

2. Thuc tien th^c hi^n quyen dai dien theo 

quy dinh B5 luat Dan sy, Luat Doanh 

nghiep trong hoat dong ciia ngan hang 

thutnig mai 

Hien nay, tinh trang vi pham lien quan 

den quyen dai dien trd nen phd bien, dac biet 

van lien quan den hoat ddng cap tin dung 

hay trong phuong thiic quan tri tai cac ngan 

hang, dieu nay da the hien ro viec van dung 

quy dinh phap ly lien quan van de nay chua 

dugc quan tam diing mire. 

Cd thh lay vi du ttr vu a 

Thi Huyan Nhu, nguyen la Phd phdng Quan 

ly nii ro cua Ngan hang Thuong mai cd 

phan Cdng thuang Viet Nam (Vietinbank), 

chi nhanh thanh phd Hd Chi Minh. Lgi dung 

chuc vu cua minh trong ngan hang, Huyen 

Nhu da md tai khoan cua khach hang tai 

Vietinbank va da gia cbCr ky va con dau cua 

khach hang dh lay tidn cua khach chi tieu 

rieng. Tuy nhien, dai dien Vietinbank da 

khing djnh: "Huydn Nhu khong nam trong 

CO cdu quan ly, khdng cd chiic danh quyen 

ban ma chi cd chiic nang trdng coi, quan ly 

tai san va cac nhan vien d Phong giao dich 

Dien Bien Phii"l 

Khdng ban den yeu td hinh su trong 

vu an, duoi gdc do phap luat dan sir, doanh 

nghiep hay cu the la giira Vietinbank va 

Huyen Nhu cd phat sinh quan he dai dien 

hay khdng va boat ddng phe duyet va chi 

hon 50 ty ddng gay thiet hai cho khach hang 

cd phat sinh quyen dai dien be ngoai hay 

khdng? Ddi chieu vdi quy dinh ciia BLDS, 

Huyen Nhu khdng phai la ngudi dai dien 

cua Vietinbank va cung khdng dugc ngudi 

dai dien theo phap luat cua Vietinbank uy 

quySn nen viec Vietinbank tir chdi trach 

nhiem ciia minh trong viec gay thiet hai 

cho khach hang ciia minh la co can cir. Tuy 

nhien, xet tat ca cac tinh tidt va cac van ban 

phap luat van dang dugc ap dung thi kht 

luan rang Vietinbank khdng cd trach nhiem 

7 Do van Dai. Luat Hop dong Viet Nar Ban an va Binh luan Ban an. Tan 1 Co si'ia chfra UA ^, . 
8,a. 2013. tt. 312. Tdc g» da s i dung *u i , „gO da, d,e„ bl ngoai dl chi m 6 ^ ; a ^ h t v L ° h l « ^ ; : ; * C ' " " " ' " ' ^ 
va ben thir ba, 
Cong Quang and Trung Kien, Tranh cai 

n ctia doanh nghiep 

e ghe tmong phong va chuc v 
dantri.com.vn/kinh-doanh/tranh-cai-ve-ghe-traong-phong-va-chuc-vu-cua-huyen-nhu-14T94265T!^r''^'^'*^'^''^"'''^' 
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dgn viec gay thiet hai la chua thuyet phuc. 
Theo quy dinh ciia Bihu 3 khoan 2 Thong tu 
23/2014̂  cua Ngan hang Nha nudc, viec md 
tai khoan ngan hang se dugc thuc hien tai to 
chuc cung ling djch vu thanh toan. Do do, 
viec md tai khoan cua khach hang trong vu 
viec Huŷ n Nhu da thanh cong va diing nhu 
quy dinh cua phap luat va trach nhiem cua to 
chuc cung ling dich vu thanh toan phai chiu 
trach nhiem ve tinh hgp phap, quyen va lgi 
ich hpp phap ciia chu the. 

Tren thuc tl, khach hang da giri tien 
vao tai khoan do Huyen Nhu tao va chinh 
Huy6n Nhu da nit tien ciia khach hang. Theo 
nguyen tic, ben thir ba khdng thS biet quyen 
dai dien cua bSn dai dien ma viec dam bao 
hoat dpng dai dien nay la trach nhiem ciia 
doanh nghiep va ben dai dien'". Theo dd, 
quyen dai dien be ngoai se phat sinh khi 
hanh ddng cua doanh nghidp va ben dai 
dien lam cho khach hang tin tudng mdt each 
hpp ly ben dai dien cd quyen dai dien. Hon 
niia, theo dihm b khoan I Bihu 142 BLDS 
nam 2015, can cii de phat sinh trach nhiem 
cua doanh nghiep la "doanh nghiep biet ma 
khong phan ddi trong mgt thdi gian hgp ly" 
Nghi quylt 04 ciia Hdi ddng tham phan Toa 
an nhan dan tdi cao giai thich khai niem 
"biet ma khdng phan ddi" nhu sau: "Ngudi 
CO tham quyen thdng qua cac chimg tir, tai 
lieu ve kl toan, thdng ke bilt dugc hgp dong 

kinh te do da dugc ky ket va dang dugc 
thuc hien (da ky tren boa don, philu xuit 
kho, cac khoan thu chi cua viec thuc hien 
hgp ddng kinh te hoac tren so sach kl toan 
cua phap nhan...)"". Ngoai ra, theo quy dinh 
cua diem b va d, khoan 2 Dilu 6 Thdng tu 
sd 23/20I4/TT-NHNN ngay 19/8/2014 cua 
Ngan hang Nha nuoc ve Huang dan viec md 
va sir dung thanh toan tai td chiic cung img 
dich vu thanh toan, td chiic cung img dich 
vu thanh toan phai cd nghia vu thuc hien 
lenh thanh toan sau khi kiem tra tinh hgp 
phap, hgp le ciia lenh thanh toan, ddng thdi 
chiu trach nhiem ve nhiing thiet hai do sai 
sdt, Ilia dao tren tai khoan thanh toan ciia 
khach hang do ldi ciia minh. Ddi chieu vdi 
nhung quy djnh nay, viec Vietinbank cho 
rang minh khdng cd loi trong cac giao dich 
bat chinh ciia Huyen Nhu la chua thuc su 
thuyet phuc. 

Thuc te cho thay, mdt van de quan 
trgng hang dSu trong cac giao dich dan su 
ciia doanh nghiep la ludn phai xac dinh ai 
la ngudi cd tham quyen dai dien hgp phap. 
Theo quy dinh ciia Luat DN, cdng ty trach 
nhiem hiiu han va cdng ty cd phkn se cd mdt 
hoac nhilu dai dien theo phap luat va dieu 
le cdng ty se quy dinh cu the sd lugng, chiic 
danh quan ly va quyen va nghia vu ciia ngudi 
dai dien theo phap luat'-. Trong trudng hgp 
dilu le khdng quy djnh, Luat DN 2014 mac 

9 Ngan hang Nha nuac Viet Nam, Thong tu so 23/2014; Hucmg din viec mo va su dung tai khoan ihanii toan tai 
16 chirc cung img djch vu thanh toan (2014), http//moj.govvn/vbpq/lists/vn%20bn%20php%201ut/view_detail. 
aspx?itemid=29759. 

10 Tnrong Nhat Quang, Phap luat vS doanh nghiep Cac v3n d6 phap ly cu ban. Nxb. Dan Tri, 2016. 
I • Hoi d6ng tham phan Toa an Nhan dan loi cao, Nghi quyk 04/2003/NQ-HDTP huong dan ap dung quy dinh cua phap 

luat trong viec giai quyet cac vu an kinh ll (2003), https://thuvienphapluat,vn/van-baWThuong-mai/Nghi-quyet-04-
2003-NQ-HDTP-huong-dan-ap-dung-quy-dinh-cua-phap-luat-trong-viec-giai-quyet-cac-vu-an-kinh-te-50957aspx. 

12 Lu|tDN nam 2014, Dilu 13 khoan 2, 

NGHIEN CUU I m-i 
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dinh mot so nguoi quan ly sau la ngucri dai 
dien theo phap luat: i) ddi vcri cong ty trach 
nhiem hiiu han 1 thanh vien thi chii tjch hoi 
dong thanh vien (neu cong ty co hoi ddng 
thanh vien) hoac chu tich cong ty (neu cong 
ty khong co hpi dong thanh vien); va ii) 
cong ty CO phan la chii tich hpi dong quan tri 
hoac giam doc (tong giam doc)'^ Neu cong 
ty CO tu 2 ngudi dai dien theo phap Iuat trd 
len thi cd the la cac chirc danh do hoac mpt 
trong cac chiJc danh dd. Nhu vay, dieu le 
cdng ty can phai quy dinh rd quyen, nghTa 
vu ciia nhung ngudi dai dien nay. Luat DN 
da day trach nhiem cua doanh nghiep ra ben 
ngoai, bdi le khach hang hoac ben thir ba 
ciia doanh nghiep su dung djch vu phai cd 
them trach nhiem xem xet tinh hop phap ciia 
nhung ngudi dai dien nay. 

Hpc thuyet vS quyen dai dien van 
dugc van dung trong cac vu an khac mac 
dii CO quan cd tham quySn chua vien din 
ro rang quy dinh nay trong phap luat dan 
su va doanh nghiep. Trong vu an Ha Van 
Tham va NguySn Xuan Son, dng Son cho 
rang minh khdng dai dien phSn vdn gdp ciia 
PVN trong Oceanbank trong mdt thdi gian 
dai. Tuy nhien, phia dai dien Vien kiim sat 
van xac dinh trach nhiem dai dien ciia dng 
Son trong phSn v6n gop cua PVN trong 
Oceanbank, nhung chua vien din quy dinh 
phap luat vg dai dien bk ngoai cho thuc su 
thuyet phuc. Hay vu mat tiSn ciia ba Chu 
Thj Binh khi dng Le Nguyen Hung, nguyen 
Phd Giam ddc Ngan hang XuJt nhap khSu 

Viet Nam (Eximbank) Chi nhanh thanh 
phd Hd Chi Minh, loi dung khach hang uy 
quyan giao dich tidn gui da nit hang tram 
ty ddng rdi bd trdn, du luan dang dat cau 
hdi v6 trach nhiem bdi thudng 245 ty ciia 
Eximbank". Phia Eximbank cho rang, do la 
trach nhiem ciia dng Hung vdi tu each ca 
nhan phai boi thudng thiet hai cho ba Binh, 
trong khi Eximbank chi thuong luong tam 
thdi bdi thudng 14 ty ddng. Van de dugc dat 
ra la, ong Hung dang la dai dien ngan hang 
thuc hien giao dich vdi khach hang, khi dd 
tham quy6n dai dien ciia dng da hinh thanh 
va viec gian Ian la thii Uic ndi bo trong ngan 
hang, khach hang khdng bik hoac khdng thi 
biet cac quy trinh trong ndi bd. Do dd, khi 
phat sinh thiet hai, le ducmg nhien ngan hang 
phai la phia chiu trach nhiem trong viec ca 
nhan, td chirc gay thiet hai cho ben thii ba 
theo nhu quyen dai dien "bd ngoai" (khoan 
1 Bi6u 143 BLDS nam 2015). Sau dd ngan 
hang CO the yeu ciu ca nhan lien ddi chiu 
trach nhiem bdi thudng bjng mot quan he 
phap luat khac, quan he ngudi su dung lao 
ddng va ngudi lao dpng. 
3. Giai phap cho van de quyen dai dien 
trong cac ngan hang thuong raai 

Thti nhal, cac cong ty hay ngan hang 
can quy dinh ro rang hoo pham vi dai dien 
trong giay hoac van ban uy quydn. Cu thi, 
hop ddng uy quySn nen liet ke chi tidt cac 
hanh ddng trong pham vi dai dien bao gdm 
nhung hoat ddng hpp ly nhjm thuc hien hoat 
ddng dai dien. 

http-;/wwwmoj.gov-™;vbpq;iists;vn%20bn%20php%201iiiyvie 
Luat DN, Dieu 78 khoan 2 va Digu 134 khoan 2, _detail,aspx?itemid=30314. 

42 
,4 Vun,a245,yd6„8«iExi„bank:T,ach„h,e™b6„huong,asao7.do,s„„gphapluau„n, access . . 
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Thic hai, chn thdng nhk trong quy trong phap ly. 
dinh cua BLDS, Lu|it DN va cac van ban Thii: tu, trong quan he tin dung, khach 

luat chuyen nganh ve six diong con dau, dac hang ckn phai ckn trpng trong cac giao dich 
bi?t la quy dinh va m6i quan he giiia tham yai nguoi dai dien. Khach hang co quygn 
quy§n dai dien va con dau doanh nghiep doi ygu cku phia dai dien ngan hang noi ro trach 
voi ben thu ba. nhiem dai dien cua ho trong ngan hang kem 

Thu ba, hb sung BLDS nam 2015 van ban thoa thuan "da duac phia dai dien 
va cac van ban chuyen nganh quy dinh ve da trinh bay nhiem vu cua minh", tranh 
thai dihm phat smh quySn va nghia vu ben tnrcmg hgp khach hang do loi hoan toan 
dai dien nhkm khac phuc tinh trang khoang trach nhiem ve phia ngan hangH 
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