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CAC BIEN PHAP Ci/dNG CHEHINH SI/ THEO PHAP LUAT HINH SU 
VJET NAM HIEN HANH VA DfNH Hl/dNG HOAN THIEN 
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Tdm t&t: Cung vdi cdc chi dinh Idn khdc cua phdp ludt hinh su (PLHS) Viet Nam hi?n hdnh nhu: 
Toi phgm (1) Trdch nhiem hinh su (TNHS) (2), Cdc bien phdp tha miin (3), thi Cdc bien phdp cudng 
che (BPCCh) hinh su cung la mot che dinh Idn quan trgng. Vl vdy, bdi viit di cap din viec phdn tich 
khoa hgc nhicng vdn di nhdn thicc chung vi cdc BPCCh hinh su (nhu khdi niem, bdn chdt phdp ly 
vd ngi ham cua chung} vd nghien cicu che dinh Idn ndy (vai 02 chi dinh nhd thugc no Id Hinh phat 
vd Cdc bi$nphdp tuphdp) trong Bd ludt hinh sg- (BLHS) ndm 2015 hien hdnh, cung nhu phdn biet 
no vdi che dinh Idn vi TNHS vd trin co so do, ludn chung cho dinh hudng dip tuc hodn thien chung 
trong PLHS tuong lai. 
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Abstract: With other considerable existing institutions of Vietnam Criminal Law such as Crime 
(1), criminal liability (2). Measures of parole, exemption (3), criminal coercive measures is also an 
important big institution. Therefore, the article mentions the scientific analysis about general 
understanding of criminal coercive measures (such as concept, legal nature and their inner meaning) 
and study of this big institution (with two of its small institutions namely Punishment and Judicial 
measures) in the current Criminal Code of 2015 as well as differentiate it with big institution on 
criminal liability to argue for the finalization of the criminal coercive measures in the upcoming 
criminal law. 
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1. Nh$n thirc chung ve cac bî n phap ddng bg, toan dien va cd he thdng tdt cd khia 
cir&ng che hinh siir canh cua cdc BPCCh hinh sy (vi tir trudc den 

1.1. Khdi niem, ban chit phdp ly cua bien nay cac nha hinh sy hgc Viet Nam chi nghien 
phdp cu&ng che hinh sir ciiu rieng biet hoac la ve hinh phat hoac la ve 

Khdi niem bien phdp cu&ng chi (BPCCh) bien phap tu phap). Tuy nhien, tien co sd phan 
hinh su tich khoa hgc cac chi tai phap ly da va dang 

, W^c phdn tich cac cdng tiinh nghidn ciiu ve dugc nha lam ludt ghi nhdn trong PLHS thuc 
ca 03 linh vuc dugc thira nhan chung cua LHS dinh Viet Nam ban 70 nam qua tir thdi ky 40 
nhu PLHS thyc dinh (1), thuc tiln dp dung nam chua phap diln hda Idn thii nhdt (1945-
PLHS (2) va ly ludn LHS (3) cho tiidy, pham tini 1985) din tiidi ky hon 30 nam tii sau khi phap 
"BPCCh hinh su" la rdt phiic tap va cd le do vay diln hda Idn thii nhdt din Idn thii ba vdi viec 
ma hien nay vdn chua cd cdng tiinh nghien ciiu thdng qua 03.BLHS (cac nam 1985,1999 va 
khoa hgc chuyen khdo ndo de cap mgt cdch 2015), ciing nhu nghien ciiu thuc tien dp dung 

I Giao su, Tien sy khoa hgc, Giam doc Trung tam Ludt hinh sir & tgi pham hgc, Khoa Ludt, D?ti hgc Quflc gia Ha Ngi. 
" Khga Ludt, Deii hgc Quoc Gia HdN^i. 



chiing (cac BPCh hinh su) theo quan dilm ciia 
chiing tdi cd thi dua ra dinh ngtua khoa hgc ciia 
khdi niem dugc dl cap tren 02 bmb dien (chung 
va rieng) dudi day: 

__ Tren binh dien chung (vi PLHS thuc dinh 
mdi qudc gia deu cd he thdng cdc BCCCh hinh 
su rieng khdng gidng nhau) nen theo each hieu 
chung nhat thi: BPCCh hinh su Id dang chi tai 
phap ly nghiem khdc nhdt dugc ghi nhdn tiong 
PLHS thyc dinh cua mdt qudc gia dl dp dung 
ddi vdi chu the pham tdi bodc/va chii the bi ket 
an ma theo cac quy dinh cua PLHS phdi chiu 
TNHS ve hanh vi pham tgi tuong ling. 

Tren binh dien rieng (vi PLHS thuc dinh 
Viet Nam co he thdng cdc BPCCh hinh su rieng 
ciia minh) neu nhu bilu theo PLHS hien hanh 
cua nude ta tM: BPCCh hinh sy Id dang chi tai 
phdp ly nghiem khac nhdt bao gdm binh phat va 
bien phdp tu phdp hinh su dugc ghi nhdn trong 
BLHS va dugc dp dung ddi vdi chii the pham 
tdi hoac/vd bi ket an ma theo cac quy dinh cua 
Bd ludt ay phdi chiu TNHS ve hanh vi pham tdi 
tuong ling. Vi vay, mgt khi da dugc quy dinh 
trong PLHS nen theo chiing tdi, ke cd 03 bien 
phap giam sat, giao due tiong trudng hgp dugc 
mien TNHS tai Muc 2 va 01 bien phap tu phap 
giao due tai trudng giao dudng ddi vdi ngudi 
chua thanh nien (NCTN) pham tdi tai Muc 3 
Chuong XI BLHS nam 2015 suy cho cimg thi 
ciing deu la cdc bien phdp tu phdp hinh su. 
Chinh vi vay, dudi khia canh ky thuat lap phap 
de bao ddm tinh chinh xac ve mat khoa hgc vd 
sy chat che ve mat cdu tnic, thiet nghi chiing ta 
cdn bd sung them 02 tir "hinh su" vdo sau 04 tir 
"bien phap tu phdp" vdi tu each la 01 dang 
BPCCh binh su nhe han hinhphgt. 

Bdn chdt phdp ly cua BPCCh hinh sutheo 
PLHS Viet Nam hiin hdnh 

Tir khdi niem thir hai ve BPCCh hinh sy 
(tren binh dien rieng) neu tren cho tbdy, tiong 
giai doan ducmg dai thi bdn chat phap ly ciia 
BPCCh hinh su la dang che tai phdp ly nghiem 
khdc nhdt dugc ghi nhdn tiong BLHS nam 2015 
dl dp dung ddi vdi chu the pham tgi va/hodc chii 
thi bi kit an phai chiu TNHS. 

Ndi ham cda cdc BPCCh hinh str theo 
PLHS Viit Nam hien hdnh 

Viec phdn tich khoa bgc cua khai niem 
BPCCh hinh su tien buih dien rieng neu tien cho 
tbdy, ngi ham ciia cdc BPCCh hinh sy cd cac 
ddu hieu dac trung co ban sau ddy: 1) Chiing la 
dang chi tai phap ly nghiem khac nhdt; 2) 
Chiing bao gdm hinh phat va bien phdp tu phap 
hinh su; 3) Chiing dugc ghi nhan trong PLHS 
thyc dinh (thudng la tiong BLHS); 4) Chiing 
cd thi dugc dp dung ddi vdi chii the pham tdi 
boac/va chu the bi ket an md theo cdc quy dinh 
cua PLHS phdi chiu TNHS ve hdnh vi pham tdi 
tuong ling. 

1.2. He thong cdc bien phdp cudng chi 
hinh su trong Bg luat hinh su ndm 2015 

Nhu vdy, tien co sd phdn tich khoa hgc cdc 
quy pham ve cac BPCCh hinh sy dugc nhd lam 
luat quy dinh trong BLHS nam 2015 (cac dilu 
32-49, 77-82 va 93-96, 99-101) cho tbdy, theo 
PLHS thyc dinh Viet Nam hien hanh cd thi 
khdng dinh 03 tilu he tiidng cdc BPCCh hinh sy 
dudi ddy : 

- Tieu he thdng cac BPCCh hinh su ddi vdi 
chii the pham tgi hodc/va bi kit an Id ngudi Idn 
dugc ghi nhdn tai dilu 32, cdc dilu 33-49 BLHS 
nam 2015 bao gdm cac hinh phat (chinh, bd 
sung) va cdc bien phap tu phap hinh su cu till 
nhu sau; 

+ Cdc hinh phat chinh dugc ghi nhdn tai 
khodn 1 Dilu 32, cac dilu 33-40 BLHS nam 
2015 vd bao gdm: 1) Canh cao; 2) Phat tiln; 3) 
Cai tao khdng giam giii; 4) True xudt;' 5) Tii cd 
thdi ban; 6) Tii chung than va; 7) Tir hinh. 

+- Cac hinh phat bd sung dugc ghi nhan tai 
khodn 2 Dieu 32, cac dilu 41-45 BLHs'nam 
2015 va bao gdm:l) Cam dam nhiem chiic vu 
cdm hanh nghe hoac lam cdng viec nhdt dinh- 2) 
Cam cu tiu; 3) Qudn chi; 4) Tudc mgt sd quyin 
cdng dan; 5) Tich thu tai san; 6) Phat tiln (khi 
khong dp dung Id hmh phat chinh) vd; 7) True 
xuat (khi khdng dp dung la binh phat chinh) ' 

+ Cac bien phap tu phap binh su dugc ghi 
nhdn tai khoan 1 Dilu 46, cdc dilu 47-49 BLHS 
nam 2015 va bao gdm: 1) Tich thu vat, tiln true 

o 
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tiep lien quan den tdi pham; 2) Trd lai tai san, 
sira chiia hoac bdi thudng thiet hai; budc cdng 
khai xin Idi; 3) Bdt budc chira benh. 

- Tilu he tiidng cdc BPCCh hinh sy ddi vdi 
chii thi pham tdi boac/va chii thi bi kit dn la 
ngudi chua thanh nien (vilt tdt chi cd 04 chii la 
NCTN^ nhung ke tir sau Ian phap diln hda Idn 
thir ba cd ten ggi rdt ddng dai va khdng the viet 
tat dugc "ngudi dudi 18 tuoi") dugc ghi nhan 
tai cac dieu 93-96,98-101 va bao gdm cac hinh 
phat chinh va cac bien phdp tu phap hinh sy cu 
the nhu sau: 

+ Cac hinh phat chinh dugc ghi nhdn tai cac 
dilu 98-101 BLHS nam 2015 va bao gdm: 1) 
Cdnh cdo; 2) Phat tien; 3) Cai tao khdng giam 
giii; 4) Tu cd thdi ban. 

+ Cac bien phdp tir phap hinh su dugc ghi 
nhan tai cac dieu 93-96 BLHS nam 2015 va bao 
gdm: 1) Khien tidch; 2) Hda gidi tai cdng ddng; 
3) Gido due tai xa, phudng, thi tran va; 4) Gido 
due tai trudng gido dudng. Cdn luu y rang, mac 
dil vd mat hmh thiic ten ggi cua cdc bien phdp tu 
phap hinh sy dugc dp dung ddi vdi NCTN pham 
tdi trong BLHS nam 2015 cd cac ten ggi khdc 
rdt ddng dai nhu "Cac bien phap giam sat, giao 
due trong truong hgp dugc mien TNHS" hay 
"Bien phap giao due tai trudng gido dudng" 
nhung suy cho cimg, neu xet ve mat ndi dung 
thi bdn chdt phdp ly ciia chiing cung chinh la 
bien phap tu phap hinh su vi 1) dugc ghi nhdn 
trong BLHS va, 2) chi cd NCTN pham tgi mdi 
bi dp dung (cdn nlu NCTN ma vi pham phap 
ludt khdc - phi hinh sy thi khdng the ap dung cac 
bien phdp dd). Va chinh vi vdy, nen cdng khai 
ggi thang ra la bien phap tu phdp hinh su cho 
don gian - ngdn ggn (vi du ve mat hinh thiic cd 
ten ggi the nao di chang niia, nhung ve mat ndi 
dung va ban chdt phdp ly ciia QPPL tucmg ling 
mdi la dieu quan tigng). 

- Tilu he thdng cac BPCCh hinh su ddi vdi 
chu thi bi kit dn la PNTM (vi da lien ddi vdi tgi 

pham do cd nhdn cd dii nhirng dieu kien TNHS 
theo ludt dinh thuc hien, tire dii 04 dieu kien 
dugc Iiet ke tai khodn 1 Dieu 75 BLHS ndm 
2015) dugc ghi nhdn rai rac (ma chua tap trung) 
tai cac dieu 33, khodn 2 Dieu 46, va cac dieu 77-
82 BLHS nam 2015 vd bao gdm cac hinh phat 
va cdc bien phap tu phap hinh su cu the nhu sau: 

+ Cdc hinh phat chinh dugc ghi nhan tai khoan 
1 Dilu 33 vd cac dilu 77-79 BLHS nam 2015 va 
bao gdm: 1) Phat tien; 2) Dinh chi boat ddng cd 
thdi ban vd; 3) Dinh chi hoat ddng vinh viln. 

+ Cdc hinh phat bd sung dugc ghi nhan tai 
khodn 2 Dieu 33 va cac dieu 80-81 BLHS nam 
2015 va bao gdm: 1) Cam kinh doanh, cdm boat 
ddng trong mdt sd ITnh vyc nhdt dinh; 2) Cam 
huy ddng vdn va; 3) Phat tien (khi khdng dp 
dung la hinh phat chinh). 

+ Cdc bien phap tu phdp binh sy dugc ghi 
nhan tai khoan 2 Dieu 46 va Dieu 82 BLHS 
nam 2015 bao gdm: 1) Tich thu vat, tien tryc 
tiep lien quan den tgi pham; 2) Tra lai tai san, 
sira chiia hoac bdi thudng thiet hai; budc cdng 
khai xin loi; 3) Budc khdi phuc lai tinh tiang 
ban ddu; 4) Budc thyc hien mdt sd bien phap 
nham khac phuc, ngdn chan bdu qud tiep tuc 
xay ra. 

2. Hinh phat va phan blBt hinh phat vdi 
trach nhiem hinh six 

2.1. Y nghia cua viec nghiin cuu hinh phat 
Trong giai doan xdy dung Nhd nude phdp 

quyen (NNPQ) va cai each tu phap (CCTP) d 
Viet Nam hien nay, viec nghien cihi nhiing vdn 
de ly ludn ve hinh phat cd y nghia quan tigng 
tren cac binh dien lap phap, khoa hgc vd thuc 
tien dudi ddy: 

- Ve mat lap phdp, trong bat ky mdt 
NNPQ dich thyc nao, cdc quy dinh ciia phdp 
ludt ve tu phap hinh sy (ndi chung) va cua 
PLHS (ndi rieng) deu phdi nhdm muc dich 
hang dau Id bao ve cac quyen va tu do ciia con 
ngudi vdi tu each la nhiing gia tri xa hdi cao 

' Theo quan diem cua chung toi, doi voi PLHS Vi^t Nam hon 70 ndm qua thi thuat ngir truyin thing "ngiroi chua thdnh men" 
nlu vilt tat id "NCTN" (chi c6 04 chit cdi) vdn ngdn ggn vd quen thugc hon Id thuat ng& "nguai duai 18 ludi" vi thudt ngit khong 
thi vilt lat dugc vd co den tdn 14 chij cdi ddi ddng ddc. 
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quy nhdt dugc thira nhdn chung cua nen vdn 
minh nhdn loai tranh khdi khdng chi su xdm 
hai cd tinh chat tdi pham cua cdng dan khdc, 
ma cdn sy tiiy tien cua mgt sd quan chiic tiong 
bg may cdng quyen Igi dung chiic vu, quyen 
ban vi pham thd bao phdp che va ddn cbii, khi 
dp dung hinh phat vdi tu cdch la BPCCh hinh 
su nghiem khac nhat. Chinh vi vdy, muc dich 
cua hinh phat ra sao va he thdng hinh phat 
trong PLHS ciia mdt qudc gia nhu the nao 
Cling chinh la nhiing tieu chi ca ban va quan 
trgng dd danh gid muc do dan chii vd nhdn 
dao, phdp che va nhan van trong qudc gia do 
ra sao (?). 

- Ve mat ly ludn, sudt may chuc nam qua 
cho den nay trong khoa hgc LHS Viet Nam 
xung quanh nhiing vdn de ve binh phat (nhu: 
muc dich ciia hinh phat, phdn biet hinh phat vdi 
bien phdp tu phdp, cdc tieu chi cua mdt he 
thdng hinh phat kha thi, hieu qua ciia hinh phat, 
cac yeu td dam bdo hieu qud cua hinh phat, 
v.v...) vdn cdn tdn tai nhieu y kien va each hieu 
khdc nhau, ma van chua cd mdt quan diem 
chinh thdng. 

- Va cudi cimg, ve mat thyc tiln, viec dp 
dung cdc quy pham PLHS (ndi chung) vd cdc 
quy pham ve binh phat (ndi rieng) ciia cdc Tda 
an d Viet Nam trong giai doan hien nay vdn 
cdn tdn tai nhiSu vdn de biic xuc ddi hdi cac 
luat gia hinh sy hgc la cdc nha Khoa bgc vd 
cdc can bd thyc tien trong linh vuc tu phap 
hinh sy nude ta can phdi tiep tuc ciing nhau 
nghien ciiu de ly giai, phan tich va ludn chung 
nhdm sdm khdc phuc va loai trir nhiing nbugc 
diem nhdt dinh. 

Nhu vdy, tdt cd nhiing dieu neu tren khdng 
chi cho phep khdng dinh y nghia khoa bgc-thuc 
tiln cua viec ly giai vd 1dm sang td ve mat ly 
ludn xung quanh nhiing vdn de lien quan den 
chi dinh nhd vl hinh phat, md cdn la ly do ludn 
chiing cho sy cdn thilt cua viec nghien ciiu che 
djnh nhd ndy thugc che dinh Idn vl cac BPCCh 
hinh sy vdi tu cdch la 01 trong 05 che dinh Idn 
CO ban va quan trgng ben canh 04 che dinh Idn 
vl dao LHS (1), tgi pham (2), TNHS (3) va 

cdc bien phdp tha mien- BPTM (4) trong PLHS 
Viet Nam. 

2.2. Khdi niem, ban chdt phdp ty vd ngi 
ham cua hinh phat 

Khdi niim hinh phat 
Khi nghien ciiu iihirng vdn dl ly ludn ve ndi 

ham cua binh phat tiong LHS vdn dl quan ti-gng 
ddu tien Id chiing ta cdn phai phdn biet khai niem 
hinh phat tiong cd 02 linh vyc thi hien ciia no -
PLHS thuc djnh (1) va ly ludn LHS (2). 

- NIU xet tren binh dien PLHS thyc dinh 
ciia Viet Nam thi khai niem hinh phat Ian dau 
tien da dugc nhd 1dm luat chinh thiic ghi nhdn 
bdng quy pham rieng biet trong BLHS nam 
1999 trudc ddy (doan I Dieu 26) va sau ndy, 
trong BLHS nam 2015 (Dilu 30). Viec phdn 
tich khoa hgc khdi niem binh phat trong PLHS 
Viet Nam hien hdnh cho tbdy, dudi khia canh 
ky thuat lap phap thi su ban che cua khdi niem 
ndy la chua bao dam dugc tinh chinh xac ve 
mat khoa hgc va ciing khdng phii hgp vdi thyc 
tiln khi sir dung thuat ngir ngudi bode PNTM 
"pham tdi". Bdi le, neu nhu 02 chu thi nay du 
CO pham tdi nhung da dugc co quan TTHS cd 
thdm quyin miln TNHS rdi thi khdng thi coi 
Id bi Tda dn ket an vd do dd, cung khdng bao 
gid bi dp duijg hinh phat nen vi vdy, thilt nghi 
ddi vdi hinh phat tiii cdn phdi tiiay thuat ngir 
"pham tgi" bdng thuat ngLr_"bi kit an" thi mdi 
khdc phuc dugc su han chi dudi khia canh ky 
thudt lap phdp nhu da phdn tich. 

- Con tren binh dien ly luan LHS, thi tir 
trudc din nay trong khoa hgc LHS cua nude 
ngoai va cua Viet Nam xung quanh khdi niem 
hinh phat, giira cdc ludt gia hinh su hgc vdn 
cdn tdn tai rdt nhilu y kiln khdc nhau ma van 
chua bao gid cd dugc quan dilm thdng nhdt. 
Chdng ban: 

(1) Trong khoa bgc LHS Lien Xd trudc day 
va Lien bang Nga hien nay cd cac quan dilm 
coi hinh phat la: a) bien phap cudng chi cua 
nha nude do Tda an nhan danh Nhd nude dp 
dung ddi vdi ngudi cd loi trong viec thuc hien 
tgi pham nham muc dich ngan ngira chung va 
ngdn ngira rieng (Natasev A.E., Xtruchkdv 



SS"4/2019 - Nam thlT Mirdi bon 

H.A., Ndi I.X., Belaev N.A.); b) sy trimg tii, 
tiic la gdy cho ngudi cd tdi nhung su dau ddn 
va nhiing sy tudc doat do luat dinh ma ngudi 
do phai chiu (Deraentrev X.L); c) mdt trong 
cac bien phdp dau tranh chdng tgi pham ma ndi 
dung cua no la ket hgp thuylt phuc vdi cudng 
che (Karpetx I.I.). 

(2) Trorig khoa hgc LHS Viet Nam cd mdt 
so quan diem coi hinh phat la: a) bien phap 
cuong che rdt nghiem khdc ciia Nhd nude dugc 
quy dinh trong ludt binh sy do Tda an ap dung 
ddi vdi ngudi pham tdi nhdm tudc bd hoac ban 
che nhiing quyen va muc dich nhdt dinh vdi 
muc dich cdi tao gido due ngudi pham tdi va 
ngan ngira tgi pham, bao ve Igi ich cua Nha 
nude, cua xa hdi, quyin va Igi Ich hgp phap 
ciia cdng dan (GS. TS. Dd Ngoc Quang); b) 
bidn phap cudng che do Tda an quylt dinh 
trong ban dn ddi vdi ngudi cd loi trong viec 
thyc hien tdi pham vd dugc the hi§n d viec 
tudc doat hoac ban che cdc quyen va Igi ich do 
phap luat quy dinh ddi vdi ngudi bi ket an (GS. 
TS. Vo Khdnh Vinh); c) "bien phap cudng che 
Nhd nude dugc ludt hinh sy quy dinh va do 
Tda an dp dung cd ndi dung tudc bd hoac ban 
che quyen, loi ich cua ngudi pham tdi nhdm 
trimg tri, giao due hg, ciing nhu nhdm giao due 
ngudi khdc tdn trgng phdp ludt, ddu tranh 
chdng vd phdng ngira tdi pham" {GS.TS. 
Nguyin Ngoc Hda vd GS. TS. Li Thi Son). 

(3) Nhu vay, tdng ket tat ca cac quan diem 
khac nhau tren ddy ve khdi niem hinh phat, 
ddng thdi can cii vdo dinh nghia phap luat cua 
khai niem hinh phat trong BLHS Vidt Nam 
nam 2015 da neu tren, theo quan diem chimg 
tdi cd the dua ra khdi niem khoa hgc ve hinh 
phat nhu sau: Hinh phat la bien phdp cuong 
che nghiem khac nhdt ciia Nha nude dugc 
quyet dinh trong ban dn kit tdi cd bieu luc 
phap ludt cua Tda dn de tudc bd hay ban chi 
quyen, tu do cua chu the bi ket an theo cac quy 
dinh cua PLHS. 

Bdn chdt phdp ly cua hinhphgt 
Ban chdt phap ly ctia binh phat cd thi nhan 

tbdy tien ca sd khdi niem neu tien cua nd nhu 

sau: Hmh phat la BPCCh hinh su nghiem khac 
nhdt cua Nhd nude va dugc dp dung trong bdn 
an ket tdi cua Tda an de tudc bd hay ban che 
quyen, tu do cua chii the bi ket dn. 

Ndi ham cua hinh phat 
Trdn ca sd phan tich khoa hgc ndi ham cua 

khdi niem hinh phat da neu tren ddy da cho phep 
khang dinh nd cd 06 dac diem (dau hieu) ca bdn 
dudi day: 

- Trudc het, hinh phat la BPCCh hinh sy 
nghiem khac nhdt so vdi tat cd cac BPCCh hinh 
sy khac cua Nha nude ma viec ap dung nd ddi 
vdi chu the bi ket an se dua den hdu qua phap ly 
la chu the dd se bi coi la cd an tich tuy theo quy 
dinh ciia PLHS. 

- Vdi tu each la 01 dang ciia TNHS vd 01 
hinh thirc de thuc hien TNHS, hinh phat chi cd 
the xuat hien khi trong thuc te khach quan cd su 
viec pham tdi. 

- Hinh phat phdi vd chi do co quan tu phdp 
hinh su duy nhdt cd thdm quyen xet xii vu dn 
hinh sy (Tda an) dp dung va chi ddi vdi chu the 
bi ket an ndi rieng (chii khdng phai la "ngudi, 
PNTM pham tdi" ndi chung vi nhu tien da ndi 
(neu ngudi pham tdi dugc co quan tu phap hinh 
sy cd thdm quyen, ke cd Tda dn miln TNHS tin 
khdng phdi la ngudi bi ket dn nen khdng the bi 
dp dung hinh phat nao) trong ban an ket tdi cd 
bieu lye phdp ludt. 

- Hinh phat nhdm tudc bd hoac han che 
quyen, ty do ciia ngudi bi ket an (tuy nhien, viec 
tudc bd hoac ban che mdt hay nhieu quyen, tu 
do ay khdng the chung chung ma phdi dugc ghi 
nhdn mdt each cu the trong PLHS va dugc thi 
hien ro rang trong ban an ket tdi cd hieu luc 
phap ludt cua Tda an). 

- Hinh phat phai va chi dugc quy dinh 
trong PLHS thuc dinh, ddng thdi phdi dugc 
Tda an ap dung theo mdt trinh ty do luat TTHS 
quy dinh. 

- Vd cudi cimg, hinh phat mang tinh chdt 
rieng biet vi theo PLHS Viet Nam hien hanh nd 
chi dugc dp dung ddi vdi rieng chii the (gdm cd 
nhan va phap nhdn) bi ket an ma thdi (vi dii cd 
pham tdi va bi ti^y ciiu TNHS nhung chua chdc 

o 



da hi Tda an dp dung hinh phat nlu nhu trudc do 
ngudi pham tgi dugc co quan tiln hanh td tiong 
cd thdm quyin miln TNHS). 

2.3. Phdn biet kinh ph^t vdi trdch nhiem 
hinh su 

Tir viec nghien ciiru nhiing vdn dl ly ludn 
vl hinh phat tren day cho tbdy, hinh phat vd 
TNHS tuy cd mdi lien he bien chiing va hiru 
CO, chat che vd thdng nhdt vdi nhau nhung 
khdng the ddng nhdt. Bdi le, cimg la 01 hanh 
vi pham tgi nhung cd thi cd TNHS ma khdng 
cd hinh phat (neu trudc khi bi kit dn chii thi da 
dugc mien TNHS) nhung ngugc lai, khdng thi 
cd hinh phat neu trudc dd khdng bi truy ciiu 
TNHS. Do dd, khi so sdnh 02 pham tru nay 
("Hinh phat" vd "TNHS") vdi nhau cdn phdn 
biet rd sy gidng nhau va sy khac nhau co ban 
cua chiing dudi day : 

- Sy gidng nhau ciia Hinh phat vd TNHS cd thi 
nhdn thdy thdng qua mdt sd diem chung nhu sau: 

+ Chiing deu la 02 che dinh quan trgng ciia 
PLHS Viet Nam (nhung hinh phat la chi dinh 
nhd, cdn TNHS la che dinh Idn) va chiing chi 
xudt hien khi cd 01 trong 02 co sd nhdt dinh do 
PLHS quy dinh : 1) viec pham tdi ciia thi nhan 
(con ngudi cu the, cd nang luc TNHS, du tudi 
chiu TNHS vd cd loi trong viec thyc hien hanh 
vi nguy hiem bi LHS cdm) va 2) su lien ddi ve 
mat khdch quan ciia PNTM nen bi ket an (neu 
da de cho ca nhdn vdi day du cac ddu hieu tai 
khodn 1 Dieu 75 pham tdi). 

+ Chiing deu do co quan tien hanh td tung cd 
tham quyen dp dung theo mdt trinh tu dac biet 
dugc quy dinh tiong phdp ludt td tung binh sy. 

+ Yi&c dp dung chiing deu ddn den hdu qua 
phdp ly bat Igi nhdt dinh ddi vdi chii the pham 
tdi d cac miic do khdc nhau tiiy thugc vao tinh 
nguy hiem cho xd bdi ciia tdi pham, nhdn than 
ngudi pham tdi va cac tinh tiet cu the ciia vu dn 
hinh sy tuong ling. 

+ Chimg cd the dugc tha mien (hinh phat 
hoac/vd TNHS) theo cdc quy dinh cua PLHS 
trong tting trudng hgp tuong ling cu the. 

+ Theo PLHS Viet Nam, chiing dIu dugc 
dp dung doi vdi the nhdn hodc/va PNTM neu bi 

coi Id cd loi trong viec thyc hien tdi pham (neu 
Id ca nhdn) hodc/va lien ddi trong viec thyc tgi 
pham (nlu la PNTM). 

- Sy khdc nhau ciia hinh phat vd TNHS cd 
thi nhdn thay khi so sanh theo 05 tieu chi ca ban 
neu tai Bang 1 dudi ddy: 

NAM TIEU CHi 
SO SANH 

I. Ph?m VI cua ph^m 

l l .Couphd ln inh 

I I I . m u qua phap ly 
ciia V19C Sp ilyng. 

-'"*'-
ciiuCbiipdiing). 

HiNH PH^T 

1. I l fp hem TNHS vi chi Id 
BPCCh hinh s|i nghiem Wide 
nhal Itong s6 cac hi^n phap dd 
nnidelh l lch i inTOl lS. 

I I . Chi xuai hicn khi bdng 
SAKT i l l c£ hi(ii luc phip I i4i . 
lAadn khdng djnh dugc lAi cua 
nguok b| k d an Dvng v i ^ ih^rc 
hif n iOi pli^m cu Ui^ n i l ncng. 

Bffibx b( k<k i n . 

IV, Ch ic6T6aan« i : l xuvuan 
hinh 511 cu [hi luong img moi c6 

V. Chi Cii ngueK nSo hi coi la c4 
[̂ 1 n6i neng irfn CO so BAKT dd 

T R A C H N H I f M 

HINH SV 
1. Rfng hon hmh phjt vi cdn 
baa g6ni cd cdc BPCCh hinli 
svkhdc 

[|. Xuat hi;n khi c6v i ^ Ihvc 
h i ^ p h ^ lOi •>6i chung. 

I I I . Ngodi dn llch ra (neu bi 
dp dgng hinh phj l ] , cnn co 
Ihu im den cdc h ju qua 
phdp ly hinh su khdc nh« 

vif c dp dyng hinh phjl). 

IV. Bdi k j cu quan lu phap 

dojn TTHS cu ihe Tuong Img 
deu c6 Ihdm quyen ap <lim]£. 

V. Tai ca nEiimg ngufri ph^n 

3. BiSn phap to phap hinh su- va phan biet 
voi hinh phat 

3.1. Khdi niem, bdn chdt phdp ly va not 
ham cua bien phdp tuphdp hinh sur 

Khdi niem bien pimp tuphdp hinh su. 
Mac dil hon 30 nam qua kS tit sau khi phap 

diSn hoa liin thii nhit (1985) cho dSn nay trong 
PLHS thuc dinh cua Viet Nam nha lam luat i&n 
khong ghi nhan khai niem phap ly ''bien phap 
tuphdp" la gi (?). Tuy nhien, nghien ciiu cac 
quy pham ve cac bien phap tu phap hinh su 
trong Chuong VI BLHS nam 2015 "Cdc bien 
phap tu phdp" chiing ta co thj dua ra dinh 
nghia khoa hoc cua khai niem nay nhu sau: 
Men phdp tu phap hinh su la BPCCh hinh su 
ciia Nha nuac it nghiem khdc han hinh phat do 
PLHS qiiy dinh yd duoc co quan tuphdp hinh 
sued thdm quyen cdn cit vdo giai doan tS tung 
hinh su TTHS tuong ung cu thi dp dung ddi 
voi chu the phgm toi hoac/vd bi kit dn nhdm 
hgn che quyen, tu do ciia nguai do hogc h6 tra 
hay thay the cho hinh phat. 

Ban chdt phdp ly cm bienphdp tuphdp hinh 
su CO the nhan thay tren co so khai niem neu 
tren cua no nhu sau: bien phap tu phap hinh su 
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la BPCCh hinh sy cua Nha nude it nghiem khac 
hon hinh phat va dugc dp dung ddi vdi chu the 
pham tgi boac/va bi kit an nhdm ban che quyin, 
tu do cua ngudi dd hoac bd trg hay thay the cho 
hinh phat. 

Ngi ham cua bien phdp tu phdp hinh 
su gom cd 06 ddu hieu dac trung ca bdn sau 
ddy: 

- Bien phap tu phap hinh sy Id BPCCh hinh 
sy it nghiim khdc han so vdi hinh phat (la bien 
phdp cudng che vl hinh su nghiem khdc nhat 
cua Nha nude), ma bau qud phap ly ciia viec 
ap dung nd (bien phdp tu phap hinh sy) Id 
ngudi phgm tdi khdng bi coi la cd dn tich (nhu 
khi dp dung hinh phat) neu nhu bien phdp tu 
phdp hinh su dugc dp dung ddc lap ddi vdi 
ngudi dd ma khdng nhdt thiet Id kem theo hinh 
phgt (Vi du: khi ngudi pham tdi tuy bi dua ra 
xet xu tai phien tda song dugc Tda an mien ma 
khdng bi dp dyng hinh phat nhung vdn bi dp 
dung bien phdp tu phdp hinh sy nao dd de thay 
the cho binh phat). 

- Vdi tu each la mdt dang cua TNHS va la 
mdt hinh thiJc de thyc hien TNHS trong van 
ban cua ca quan tu phdp hinh sy cd tham 
quyen, bien phdp tu phdp binh su ciing chi cd 
the xudt hien khi cd su viec pham tdi (vi khdng 
cd tdi pham, thi ciang khdng the cd bien phap 
tu phdp hinh sy vdi tu cdch la BPCCh hinh su 
it nghiem khdc ban binh phat). 

- Khdc vdi hinh phat (phdi do ca quan 
THTT duy nhdt la Tda dn dp dung vd chi ddi 
vdi ngudi bi ket dn ndi rieng), can cic vdo 
tieng giai dogn TTHS tuang img cu the^ bien 
phdp tu phdp hd tro hinh phat (cdc dieu 47-
49, 93-95 BLHS nam 2015) cd tbI do ca 
quan THTT khac cd thdm quyin dp dung va 
ddi vdi ngudi phgm tdi ndi chung (ke ca 
ngudi bi ket an), cdn bien phap tu phap thay 
thi hinh phat (Dilu 96 BLHS ndm 2015) chi 
do Tda an dp dung va chi ddi vdi ngudi bi kit 
dn ndi rieng. 

- Bien phap tu phap hinh sy chi nham hgn 
chi (chu khdng tudc dogt) quyen, tu do ciia 

ngudi pham tdi hoac nhdm hd trg hoac nham 
thay the cho hinh phat. 

- Ciing nhu hinh phat, vdi tu each la 01 dang 
BPCCh hinh sy, bien phdp tu phdp binh su ciing 
dugc quy dinh trong PLHS va phai do ca quan 
tien hdnh td tung cd tham quyen dp dung theo 
mdt trinh tu ddc biet do ludt TTHS quy dinh. 

- Va cudi cimg, cung nhu hinh phat, bien 
phap tu phdp lunh sy cd the dugc dp dung ddi 
vdi chii the pham tdi vd chu the bi ket dn. 

Phan biet bien phdp tuphdp hinh su v&i 
hinh phgt. 

Tir viec nghien cim tien ve ndi ham cua hinh 
phat va ciia bien phap tu phap hinh su tren ddy, 
khi so sanh 02 BPCCh hinh su nay cua Nha 
nude trong PLHS Viet Nam hien hanh chung ta 
can phan biet rd su gidng nhau va su khdc nhau 
cua chiing. 

- Su gidng nhau cua bien phdp tu phdp hinh 
sy vd hinh phat cd the nhdn thdy qua mdt sd 
diem nhu sau: 

Thu nhat, chiing deu Id 02 che dinh nhd 
thugc che dinh Idn ve cdc BPCCh hinh sy trong 
LHS Viet Nam vd chi xudt hien khi cd ca sd 
(can cu) do PLHS quy dinh la viec pham tdi cua 
chu the nhat dinh. 

Thu hai, chiing deu Id cdc BPCCh hinh su 
cua Nha nude, ddng thdi Id cdc dang va Id cdc 
binh thuc thuc hien TNHS, do ca quan tien hanh 
td tung c6 tham quyen dp dung theo mdt trinh 
tu ddc biet do phap ludt TTHS quy dinh. 

Thir ba, viec dp dung chiing deu ddn den 
bau qua phap ly bdt Igi nhdt dinh ddi vdi chu the 
pham tgi d cac muc dd khac nhau tuy thugc vao 
tinh nguy hiem cho xa hdi ciia tdi pham, nhdn 
thdn ngudi pham tdi va cdc tmh tiet cu the ciia 
vu an hinh sy tuang iing. 

Thirtu, theo PLHS Viet Nam, chung deu cd 
the dugc dp dung ddi vdi chii the pham tdi va 
chii the bi ket an. 

- Sy khdc nhau ciia bien phdp tu phdp 
hinh sy vd hinh phat c6 the nhdn thdy khi phdn 
tich theo 05 tieu chi so sanh ca bdn tai bang 2 
dudi ddy: 



CSSDSO 
N i M T l 6 u CHi 

i. MOe dO nghiSm 
khic trong hi Ihing 
c ^ b i ^ phdp cui)ng 
ehi ve hinh su 

U. Chii dif CO 
Ihdm quyen dp 
dung vd doi l u ^ g 
hi ap dung. 

III. Hdu ^ud phdp 
Ij) ciia v i ( c % dung. 

IV. Chu Ihe CD (hon 
quyen dp dung 

V. E>6i Lupng bi tniy 
cuu ( b i ^ dung) 

HINHPHAT 

1. LS bifn ji\ip cuOng che ve 
hinh SII nghiem khdc nhj[ cua 
Nhd nuoc. 

11. Chi cd Tea an XEl l u vu an 
hinh su eg the Tirong ung moi 
c6 (hdm quy£n dp dung vd chi 
dil vdi ngiifti bi kei dn ndi 
rieng (ren co so BAKT dd co 
h i ^ luc phdp luji. 

111. s e dua din an (ich cOa 

Ihd luoc bo ca truyen. (u do 

IV. Chi cd Te^ an l e i III vu an 
hinh sv cu (he luong img radi 
zb Ihim quyen dp dgng. 

BAKT dd t i hieu luc p h ^ 
lu^cuaTdadn 

B1(N PHAP TIT PHAP 
HiNHSV 

1. La biin phdp cuSng chi v i 

khdc h<m hmh ph^L 

IL Ngodi Tda an cd Ihim q u ^ a 
dp dgng doi vdi ngimi bj kit an 
ra. CO quan THTT khic CO fliam 
quyin i p dung hipi phap la 
phap hu nv hinh phu( (cdc dieu 
47-19. 93-95 BLHS ndm 20151 

lOi ndi chung cin cii vdo giai 
doan TTHS cu Uij (uong ung. 

IIL Khi khang kem Iheo huih 
1 ^ ddi v d ngufq ph^m lai s^ 
khdng dua din dn iKh (VI du: khi 
nguoi dd duiTc mien hinh j/ti^i 
vi chi hjn chi (chir khdng nrSc 
bo) q i ^ ' ^ ru da ciu ngudi dd 

IV. Bat t y CO quan nr phap hinh 

TTHS cu die nrnng irng ihi cd 
Ih in quyen ap dgng. 

V. Ti l cd nhihig ngudi ph^m i^i 
ndi chung (uong dd bao gdm ca 
ngudi b] ke( an) 

4. Ky thuat lap phap ve cac bien phap 
cuong che hinh sv trong B^ luat hmh su- nam 
2015 va dinh huong hoan thien trong tinmg lai 

4.1. Ky thuat lap phdp vi cdc bien phdp 
cudng chi hinh su trong Bg lugt hinh su Viet 
Nam nam 2015 hien hanh 

Viec phan tich thuc trang cdc quy pham ciia 
che dinh Idn ve cac BPCCh hinh sy tuang img 
vdi 02 che dinh nhd (binh phat + bien phdp tu 
phdp hinh sy) tai Chuang VI "Hinh phat" (cac 
dieu 30-45) va Chuang VII "Cac bien phdp tu 
phap" (cdc diSu 46-49) hong BLHS ndm 2015 
cho thdy mdt sd nhugc diem co ban ve ky thudt 
lap phdp nhu sau: 

~ Viec sir dung thuat ngir tai quy pham ve 
khdi niem hinh phat (Dieu 30) vdn khdng chinh 
xdc ve mat khoa hgc khi coi hinh phat dugc dp 
dung ddi vdi ngudi hoac PNTM "pham tgi" (?). 
Vi ndu nhu cdc chii the ndy dii cd pham tdi 
nhimg dugc co quan tu phap hinh sy cd thdm 
quyen (ke ca Tda an) mien TNHS rdi cd nghia 
la hg khdng bi ket an thi 1dm sao cd chuyen "Tda 
an quydt dinh dp dung" hinh phat ddi vdi bg 
dugc (?). 

- Van chua chat che ve mat cau true vi cdn 
thilu cdc quy pham de cap mdt each rd rang va 
rieng biet vi tri dugc quy dinh ciia 03 he thdng 
hinh phat tucmg ung vdi 03 loai chit the bi ket an 

Q 

(nguoi ion, NCTN va piiap nlian) nhu the nao (?) 
vi DiSu 33 ve iiet ice ten goi cua cac hinh phat doi 
vcd PNTM bi icet an van 6 tai Chuong VI ma le ra 
c ^ phai quy dinh chung voi noi ham cua chung 
tai Chuong rieng biet ve TNHS cua chii the nay. 

-Van con thieuhoan toan cac quy pliamve: 1) 
Dinh nghja phap luat cua khai niem bien phap tu 
phap hinh sir la gi (?) va, 2) vi tri dugc quy djnh 
cua 03 he thong bien phap tu piiap hinh su tuong 
ling voi 03 loai chu the pham toi nhu the nao (?). 

4.2. Binh hit&ng tiip luc hodn thien chi 
dinh l&n ve cdc Men phdp cie&ng che hinh su-
trong PLHS Viel Nam ttamg lai 

Tren co so phiin tich idioa hpc v6 thuc trang 
da neu tren doi voi che dinh Ion thii nam ve cac 
BPCCh hinh sir trong Phan chung BLHS nam 
2015 cho thay, theo dinh huong tiep tuc hoan 
thien Phan chung PLHS liien hanh tin cac quy 
pham cua che dinh Ion nay nen chang can dugc 
dieu chinh theo huong la: 

- Doi vcri 16 dieu thugc Chuang VI trong 
BLHS nam 2015 (cac diSu 30-45) thi v8 co ban 
vin tiSp tuc giu nguyen ten ggi va ngi ham cua 
13 dieu - cac diSu 33-45. Va chi sua d6i-b6 sung 
(SDBS) 03 diSu dSu tien (30-32) nhu sau: 

+ Doi voi DiSu 30 thi ten ggi moi se la 
"Khai niem hinh phat va he thdng cac hinh 
phat", tile la sua doi quy pham cii cua no va 
chuyin thanh Idioan 1 va b6 sung them khoan 
2 mod hoan toan vS he th6ng cac hinh phat d6i 
vol 03 loai chu thi bi kit an khac nhau (nguoi 
lorn, NCTN va phap nhan) tuong img vol 03 
diem "a", "b" va "c"; 

-̂  Dii vcd Diiu 31 thi ten goi moi sS la "Ngi 
dung va cac muc dich ciia hinh phat" va noi ham 
ciia no se tuong ilng voi 03 khoan - klioan 1 
(mcri hoan toan) ve ngi dung cua hinh phat 
khoan 2 (tren co so SDBS quy pham cii) vi 04 
muc dich ciia hinh phat va, khoan 3 (moi hoan 
torn) vi su khSng dinh ban chit phap ly nhan 
dao ciia muc dich ciia hinh phat. 

+ D6i voi Diiu 32 thi chi bi sung them vi sau 
va ten ggi de ten ggi mcd se la "Cac hinh phat dii 
voi ca nhan bi ket an la nguoi Ion" (nhlni bao 
dam tit hem cac tieu chi vi ky thuat lap pW ,y 
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cac hinh phat can dugc quy djnh tuang iing trong 
ttmg Chuong ddi vdi timg chu thd bi kit an). 

- Ddi vdi 04 didu thugc Chuang VII trong 
BLHS nam 2015 (cdc didu 46-49) thi chi bd sung 
tbemOl EMeu luat mdi hoan toan vdi ten ggi "Khai 
nif m va he thdng cac bien phap tu phap hinh su" 
(gdm 02 khoan) dg cap ddn: 1) DNPL cua khdi 
niem bien phap tu phap hmh sy va; 2) Chi ra vi hi 
cac qity pham vk 03 hd thdng cac bien phdp tu phdp 
hinh su tuong ung vdi 03 chu thd (ngudi Idn, 
NCTN va phdp nhan) la thugc cac chuang nao 
trong Dy Ihao Phdn chung BLHS tuor^ lai. 

- Nhiing KGLP cu thd ddi vdi 04 didu mdi ciia 
che dinh Idn \h cac BPCCh hinh su. Vi nhiing 
KGLP cu the nay da dugc de cap troi^ 01 cudn 
SCK khdcMo Nhd xudt bdn DHQGHN vira mdi m 
vao thang 10/̂ 018 va do vdy, de tranh su trung lap 
khdng can thiet nen d ddy se Ididng vien din ra niia 

Ket lu^n chung: 
Tdm lai, tren ca sd nghien cuu nhiing van de 

ly ludn ve cdc BPCCh hinh sy (gdm binh phat vd 
bien phap tu phap hinh sy) trong nghien cuu nay 
cd the di den mdt sd ket luan chung dudi day: 

Mdt Id, trong giai doan xdy dung NNPQ va 
CCTP d Viet Nam hien nay, viec nghien ciru 
nhimg van de ly ludn ve cac BPCCh hmh su vdi 
tu cdch la che dinh Idn thir nam ciia Phan chung 
PLHS bao gdm 02 che djnh nhd ddc lap thugc 
nd (hinh phat va bien phap tu phap hinh su) la 
can thiet khi chiing dugc the hien rd tren cac 
bmh dien lap phdp (1), ly luan (2) vd thyc tiln 
(3) nhu da dugc phdn tich trong bdi nay. 

Hai Id, khi nghien ciru 02 che dinh nhd da 
neu thugc che dinh Idn ve cdc BPCCh hinh su 
chiing ta can cd su nhan thuc khoa bgc diing ddn 
vd sdu sdc nd tren cac binh dien khdc nhau 
tuang ling da dugc phan tich d tren. 

Ba Id, mac dii da dugc phdp ^en hda den Ian 
thii ba nhung cac quy pham trong Phdn chung 
BLHS nam 2015 ve 02 che dinh nhd da neu trong 
che dinh Idn ve cdc BPCCh binh sy du sao vdn cdn 
mgt sd nhugc diem nhdt dinh can phai dugc tiep 
tuc nghien ciru, suy ngdm va khac phuc ma trong 
bai viet ndy nay da phan tich va ly gidi, lap ludn va 
chi ra dinh hudng cua viec tiqi tuc hoan thien timg 
quy pham cu the tuong ung cd lien quan./. 

' Xem cy the hon: Cac KGLP cy the tirong iJmg tai 02 dieu 61-62 Muc 11 '•Hinhphgt' va 02 digu 76-77 Muc 12 thupc Chirong 
ba,L§Cdm(Chiibien), Phap lu^t hinh sir Vi$t Nam tir the kyX den nay.,., (Sach chuyen khao), NXB D îi hgc Quoc gia Ha Npi, 
2018, cac tr.556-559 va 568-569. 

DANH GIA VIEC DAM BAO QUYEN CUA NGUdl NOP THUE TRONG . 
(Tiep theo trang 32) 

Tir thuc tien nay, trong thdi gian tdi, cdn 
thiet cd su no lye ban niia tir chinh ngdnh thue 
va tii ca he thdng qudn ly nha nude, trong dd cd 
cac nha hoach dinh chinh sach nhdm hodn thien 
phdp ludt, dam bdo quyen ciia ngudi nop thue 
trong quan he vdi Nhd nude./. 
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