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CAN CUf PHAP LY CUA HOAT DONG CHUYEN QUYEN YEU CAU 
BOI HOAN TRONG BAO HIEM 

Bach Thi Nhd Nam' 

Tom tdt: Chi dinh chtcyen quyen yeu cdu bdi hoan trong hogt dong kinh doanh bdo hiem dugc 
quy dinh trong cdc vdn bdnph^ lugt khdc nhau nhu Lugt kinh doanh bdo hiem ndm 2000 sira dot 
bo sung 2010, Bg lugt hang hdi 2015, vd Bo lugt ddn su (BLDS) cdc thai ky ndm 1995, vd ndm 
2005...Mac du dd dugc lugt hoa trong cdc vdn bdn quy phgm phdp lugt, tuy nhien viec sic dung 
thudt ngit khdc nhau de qity dinh ve the quyen yeu cdu bdi hoan nhu "chuyen yeu cdu bdi hodn ", 
"chimin quyen yeu cdu hoi hodn ", "chuyen yeu cdu hodn trd ", "chuyen quyen doi bdi thudng" da 
tgo nen su khdng thdng nhdt khi cung quy djnh ve mot vdn de. Do do, dieu nay phdn ndo ddgdy nhdm 
Idn cho cdc ben trong quan he bdo hiem, hieu sai lech ve bdn chdt phdp ly ddi vdi hogt ddng chuyen 
quyen yeu cdu bdi hodn, dgc biet Id sunhdm Idn giiia hai che dinh la chuyen giao quyen yeu cdu vd 
the quyenyeu cdu. Bdi viet phdn tich cdc casaldp luan vd hoc thuyet phdp ly ve the quyenyeu cdu 
nhdm giup xdc dinh Igi bdn chdt phdp ly cua hogt ddng chuyen quyen doi bdi hodn trong bdo hiem 
mang bdn chdt the quyenyeu cdu. 
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Abstract: Subrogation in insurance prescribed in various legal documents such as Insurance 
Business law 2000, amended in 2010, Maritime Code 2015, and the Civil Code 1995, and the Civil 
Code 2005... Although legalized in Vietnamese legal documents, however, the use of different terms 
relating the subrogation, such as "transfer of reimbursement request", "transfer of the right to 
refund", "transfer of compensation claim " have created inconsistency for the provision of the same 
issue. Therefore, this partly confuses the parties in insurance relations in determining the legal 
nature of the subrogation, especially the confusion between the two modes of transfer: transfer of 
the right to request and subrogation. The paper analyzes the rationale and legal doctrine of 
subrogation to redefine the legal nature of such activity in the insurance sector. 
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1. Lirffc sir phap luat Viet Nam quy dinh ben bdo hiem mgi tin tuc, tdi lieu, bdng chimg 

ve chuyen quyen yeu cau boi hoan trong cdn thiet md minh biet de ben bdo hiem thuc hien 
bao hiem quyenyeu cdu doi vai nguai thic ba. 

Chuyen quyen yeu cdu bdi hoan trong bao 2- Trong tncdng hgp ben dugc bdo hiem da 
hiem Idn dau xudt hien trong BLDS nam 1995 nhdn sd tien bdi thuong thiet hgi do nguai thu 
vdi ten ggi la chuyen quyen yeu cau bdi hoan. ba trd, nhicng vdn it han sd tien md ben bdo hiem 
Dilu 581 BLDS nam 1995 quy dinh: phdi trd, thi ben bdo hiem chi phdi trd phdn 

1- Trong truang hgp nguai thu ba co Idi md chenh lech giua sd tien bdo hiem vd so tien md 
gdy thiet hgi cho ben dugc bdo hiem vd ben bdo ngicai thii- ba da trd, trie truang hgp cd thoa 
hiem da trd tien bdo hiem cho ben dugc bdo thudn khdc; neu ben dugc bdo hiem da nhdn tien 
hiim, thi ben bdo hiem co quyen yeu cdu ngicdi bdo hiem nhung it hem so vdi thiet hgi do ngicai 
thic ba bdi hodn khodn tien md minh dd trd. Ben thic ba gdy ra, thi ben dugc bdo hiem vdn co 
duac bdo hiem co nghia vu phdi cung cdp cho quyin yeu cdu nguai thic ba bdi thudng phdn 
' Giang vien Khoa Lu?t. Truang dai hoc Kinh tt - Luat, Dai hoc qu6c gia Thanh phd H6 Chi iviinh 
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chenh lech giua sd tien bdo hiem vd tien bdi 
thuong thiet hgi Ben bdo hiem co quyenyeu cdu 
nguoi thic ba bdi hodn khodn tien md minh da trd 
cho ben dugc bdo hiem". 

Dieu luat nay dugc giii nguyen ngl dung khi 
siia ddi bd sung BLDS nam 2005 - cu dil tai 

hodn khodn tien md minh dd nhdn bdi thudng 
cho doanh nghiep bdo hiem. 

2. Trong truang hgp ngudi dugc bdo hiem tic 
chdi chuyen quyen cho doanh nghiep bdo hiem, 
khong bdo luu hogc tic bd quyen yeu cdu ngudi 
thu ba hoi thudng thi doanh nghiep bdo hiim cd 

Dilu 577 nhung da thay ddi tieu dl ciia dilu luat quyin khdu trie sd tien bdi thudng tuy theo muc 
tir "chicyen yeu cdu bdi hodn " sang "chuyin yeu do loi cua ngudi dugc bdo hiem. 
cdu hodn trd". Din BLDS nam 2015, cac dilu i. Doanh nghiep bdo hiim khdng dugc yeu 
luat Hen quan din hgp ddng bao hiim ndi chung cdu cha, me, vg, chdng,con,anh, chi, emrugt 
va chuyen quyin yeu cdu bdi hoan ndi rieng da bi cua ngicdi duac bdo hiem bdi hodn khodn tien 
bd, va vdn dl nay chi dugc quy dinh trong luat md doanh nghiep bdo hiem dd trd cho nguoi 
chuyen nganh la Luat kinh doanh bao hiim (Luat dugc bdo hiem, trie truang hgp nhimg ngudi nay 
KDBH), vaBd luat hang hai nam 2015 ddi vdi coy gdy ra ton thdt". 
hgp ddng bdo hiem hang hai. Trong Bd luat hang hai nam 2015, chuyen 

Trong Luat KDBH, chuyen quyen yeu cdu 
bdi hoan dugc xem la mot quyen cua doanh 
nghiep bdo hiem (DNBH), cu the tai diem e, 
khoan 1, Dieu 17 (Dieu ILLefYeu cdu ngudi 
thic ba bdi hodn sd tien bdo hiem md doanh 
nghiep bdo hiem da bdi thuong cho ngudi dugc 
bdo hiem do ngudi thic ba gdy ra doi vdi tdi sdn 
vd trach nhiem ddn su". Theo dd, chuyen quyen 
yeu cau bdi hoan chi dugc dp dung trong hai loai 
hinh la bdo hiem tai san, va bao hiem trach nhiem 
dan su. Luat KDBH cdn lam ro khdng ap dung 
chuyen quyen yeu cdu bdi hoan trong loai hinh 

quyen yeu cau bdi hoan dugc dat ten la "Chuyen 
quyen ddi bdi thudng", quy dinh cu the tai Dieu 
326, Dieu 327, Dieu 328. Trong do chuyin quyin 
ddi bdi thudng dugc quy dinh tai Dilu 326 nhu sau: 

Khi dd trd tien boi thudng cho ngudi dugc 
bdo hiem, ngudi hdo hiem dia^c quyin truy ddi 
ngicdi CO Idi gdy ra tdn thdt do (sau day ggi la 
ngudi thic ba) trong phgm vi sd tiin dd trd. Ngudi 
bdo hiem thuc hien quyen nay theo quy dinh ddi 
vdi ngicdi dugc hdo hiem. " 

Tom lai, chuyen quyin yeu cdu bdi hoan 
trong bao hiem dugc hiiu la viec DNBH thay thi 

bao hiem con ngudi, tai Dieu 37^. Nhiing ndi ngudi dugc bdo hiim dl tmy ddi ngudi thii ba 
dung cu the ciia thuc hien viec the quyen ddi vdi gay thiet hai bdi hoan lai cho DNBH trong gidi 
cac ben trong quan he bao hiem trong bao hiem han bdi thudng ma DNBH da tra cho ngudi duoc 
tai sdn dugc quy dinh cu the tai Dieu 49 Luat bao hiem. Phap luat bao hiim cac nude cdn eoi 
KDBH nhu sau: ^ boat ddng nay la "thi quyin yeu cau hoi hodn" -

/. Trong truang hgp ngiedi the ba cd lot gdy subrogation",^ vi ban chit ciia hoat dgng chuyin 
thiet hgi cho ngudi dugc bdo hiem vd doanh quyen yeu cdu bdi hoan trong bao hiim Id tb~ 
nghiep bdo hiem da trd tiin bdi thudng cho quyin yeu cau. Ddy ia mot quyen cua DNBH ' 
ngudi dugc bdo hiem thi ngicdi dugc bdo hiem quyen thi quyen nay chi phat sinh sau khi DNBH 
phdi chuyen quyen yeu cdu ngicdi thic ba hdi da tien hanh tra tien bdi thudng cho ngudi d 

- Tdc gia sir dung each vidt Di6u X. 1 .e de mo ta ve diem e, khoan 1, Dî u X cho cac trich ddn tirong iii \k DiSu lu't Vh -
bai viet. _ ^ ''"S 
' "Diiu 37 Khong dwQC yeu cdu nguai thir ba boi hodn 
Trong tnr&ng h(rp ngir&i dupe bdo hiem chel, b/ tliircmg tat hoac dau dm do hdnh vi trvc liip hogc gidn liin cua n '• u-
gdy ra. doanh nghiep bdo hiim vdn co nghia vu trd tiin bdo hem md khong co quyenyeu cdu nguai ihu ba bSi hodn Id'' "^" 
md doanh nghi?p bdo hiem da trd clw ngudi thu huang. Nguai thu ba phdi chju trdch nhi^m bdi thuong cho ngircn /"" '^^" 
hiim ttieoqtcydfnh cua phdp hidt". _ "'^'^°| 
•' H<jc thuy§t phap ly thg quyen co ngu5n goc trong thong luaL se dupe phan lieh ky a cac mgc sau 
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bao hiem can cu vao su kien bao hiem da xay ra 
va cac thda thuan trong hgp ddng bao hiem giiia 
DNBH va ngudi dugc bao hiim. Dieu nay ddng 
nghia vdi viec, sau khi nhdn tiln bdi thudng 
ngudi dugc bao hiem phai cd nghia vu chuyen 
quyen yeu cdu ddi vdi ben thii ba gdy thiSt hai 
sang cho DNBH, khi do viec thuc hien chuyen 
giao quyen yeu cau bdi hoan la mot nghia vu bat 
huge thuc hien theo luat dinh ddi vdi ngudi dugc 
bao hiem. 

Cd y kien cho rang chuyen yeu cdu bdi hoan 
trong bao hiem gidng vdi chuyen giao quyen yeu 
cau trong quan he dan sir: "^Quan he bdo hiem tdi 
sdn thuc chdt Id quan he ddn su, do vdy, bdn chdt 
chuyen giao quyen yeu cdu trong bdo hiem tdi 
sdn cung gan voi bdn chdt cua chimin giao 
quyen yeu cdu trong quan he ddn su"^. Van de 
nay gdy ra tranh cai giiia viec chuyen giao quyen 
yeu cau bdi hoan trong bdo hiem cd gidng vdi 
chuyen giao quyen yeu cdu trong quan he dan su 
hay khdng, hay day la mot che dinh rieng biet 
Hen quan den the quyen yeu cdu nhu dugc quy 
dinh trong phap luat bao hiem cac nude Anh, Uc, 
HoaKy... 

2. Phan biet che dinh chuyen giao quy§n 
yeu cau va che dinh the quyen yeu cau 

Che dinh chuyen giao quyen yeu cau dugc 
duy tri hong cdc BLDS nam 1995, nam 2005, 
nam 2015 mac du cd sua ddi, bd sung. Dieu nay 
cd nghia trong BLDS nam 1995 va nam 2005 tdn 
tai ddng thai quy dinh ve chuyen giao quyen yeu 
cdu va chuyen quyen ddi bdi hoan (mang ban 

chdt the quyen yeu cdu), vay khi BLDS nam 
2015 chi cdn quy dinh ve chuyen giao quyen yeu 
cdu, lieu chuyen quyen yeu cau bdi hoan trong 
bao hiem cd gidng vdi chuyen giao quyen yeu 
cdu trong quan he dan sir ndi chung hay khdng? 

Nhdm tudngpho biin ve chuyin giao quyin 
yiu cau trong BLDS Id the quyen yeu cdu 

Theo quy dinh cua BLDS nam 2015, tai Dieu 
365 ,̂ chuyen giao quyen yeu cdu la viec ngudi 
cd quyen yeu cdu mot ngudi khac thuc hien 
nghia vu chuyen giao quyen yeu cau dd cho mot 
ngudi thir ba do hieu lire cua mot thda thudn giiia 
ngudi cd quyen va ngudi thir ba do: mot loai hgp 
ddng mua ban, trao ddi va cho cd ddi tugng la 
mot quyenyeu cdu'. 

Ban chdt cua chuyen giao quyen yeu cdu la 
su dich chuyen quyen Igi phap ly tir chii the 
chuyen giao sang chii the nhan chuyen giao va 
hg chinh la ngudi thii ba thay the cho ngudi cd 
quyen, tham gia vao mot quan he dan su vdi 
tu each la chii the hudng quyen (mot chu the 
ddc lap, nhdn danh chinh minh), cd quyen yeu 
cau ngudi cd nghia vu phai thuc hien nghia vu. 
Do dd, khi da chuyen giao quyen yeu cau, 
ngudi chuyen giao se chdm diet quan he doi 
vdi ngudi cd nghia vu va khdng phai chiu trach 
nhidm ve kha nang thuc hien nghia vu cua 
ngudi cd nghia vu. Ben canh do, chuyen giao 
quyen yeu cdu la sir thay ddi ve chii the hudng 
quyen chu khdng phdi thay ddi ve ndi dung 
ciia quan he, do vdy, ngudi cd nghia vu van 
phai thuc hien nghia vu theo dung ndi dung da 

' Nguyin Thi Thuy, 2012, "Phap \\x^X bao hiim tSi san tgi Viet Nam", NXB Thanh Nien, tr. 105. 
' Dieu 365. Chuyen giao quyen yeu can 
/. Ben CO quyenyeu cdu thyrc hi^n nghia vw c6 the chuyen giao quyenyeu cau do cho nguai the quyen theo thoa thudn, trie truang 
hpp sau ddy: 
a) Quyenyeu cdu cdp duang, yiu cdu bdi thuong lhi?t hgi do xdm pham den linh mang. sue khoe, danhdu, nhdn pham. uytin, 
b) Ben co quyen vd ben co nghia vu co thoa thugn hoqc phdp luqt co quy dinh ve vi?c khong dupe chuyen giao quyin yeu cdu 
2 Khi ben CO quyen yeu cdu chuyen giao quyen yeu cdu cho nguai the quyin thi nguai the quyen tra thdnh ben co quyin yeu 
cdu. Viec chuyen giao quyen yiu cdu khong cdn CO su dongy cita ben cd nghia vu. 
Nguoi chuyen giao quyen yeu cdu phdi thong bdo bdng vdn bdn cho ben co nghia vu biit vi vi^c chuyen giao quyen yeu,cdu. 
trir truang hap co thoa thuan khdc. Truang hap ben chuyen giao quyin yeu cdu khong thong bdo vi vi^c chuyin giaa quyin md 
phdi sinh chi phi cho ben CO nghia vu ihi ben chuyen giao quyen yeu cdu phdi thanh toan chi phi nay. 
' Nguyin Ngpc Dien (Chu bien), 2016, Giao trinh Lu^t dan s\r - Tap 2: Nghra vy, NXB Dai hpc Qu6c gia Th^h ph6 H6 Chi 
Minh, tr. 144, tr. 148. 
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dugc xac dinh luc ban ddu va viec chuyen giao 
quyen yeu cdu cung khdng cdn cd sir ddng y 
cua ngudi cd nghia vu. Chinh sir thay ddi ve 
chii the hudng quyen nen ngudi chuyen giao 
quyen yeu cdu can phai thdng bdo cho ngudi 
cd nghia vu biet ve viec hg da chuyen quyen 
yeu cdu*. 

Phap luat Viet Nam ggi ngudi thii ba nhan 
chuyen giao quyen yeu cdu la ngudi the quyen, 
cu thi tai Dilu 365.1 BLDS nam 2015, "Ben cd 
quyenyeu cdu thuc hien nghia vu cd the chuyen 
giao quyenyeu cdu dd cho ngudi the quyen ", tac 
gia cho rang dieu nay la khdng phu hgp. Bdi che 
dinh "the quyen" - subrogation la mot each thay 
ddi ngudi cd quyen yeu cdu tuang ddi dac thii 
trong hgc thuyet phap ly ciia mot sd nude, va 
trong chimg muc nao do ciia phap luat va thuc 
ti6n cua Viet Nam. 

Cdc truong hop phdp lugt Viet Nam quy 
^nh ve the quyen yiu cau 

Che dinh the quyen yeu cdu ndi chung trong 
phdp luat Viet Nam chua dugc thiet lap mot 
each cd he thdng trong luat thuc dinh, ciing nhu 
khdng cd quy dinh phan biet ro rang giira 
chuyen giao quyen yeu cdu va the quyen yeu 
cau. Hien tai, viec the quyen yeu cau chi dugc 
ghi nhdn trong luat cho mot vai trudng hgp dac 
thii. Mot vi du dien hinh ve the quyen yeu cau 
trong BLDS la ve bien phap bdo ddm thuc hien 
nghia vu, bao lanh tai Dieu 340, BLDS nam 
2015. Theo dd, sau khi thuc hien nghia vu bdo 
lanh, ben bao lanh se cd quyen yeu cau ben 
dugc bao lanh thuc hien nghia vu ddi vdi minh 
trong pham vi da bdo lanh, trir trudng hgp cd 
thda thudn khac'. 

Cd the hieu, the quyin yeu cdu la viec mot 
ngudi (ngudi thi quyen) thay mot ngudi cd 
quyin yeu cdu, d vi tri ngudi cd quyen yeu cau, 
sau khi da thuc hien nghia vu thay cho ngudi cd 
nghia vu. 

Nhin chung, the quyen yeu cdu gidng vdi 
trudng hgp chuyen giao quyen yeu cau d chd 
ngudi thi quyen trd thanh ngudi cd quyen yeu 
cdu, va dugc yeu cdu ngudi cd nghia vu phai thuc 
hien nghia vu. Tuy nhien, khac vdi chuyen giao 
quyin yeu cdu, ngudi the quyin trong trudng hgp 
nay chi thay thi ngudi cd quyin trong chimg 
muc phdn gid tri ciia nghia vu ma ngudi nay da 
thuc hien, phdn nghia vu cdn lai van dugc bao 
luu cho ngudi cd quyen gdc. Hay so sanh hai vi 
du sau day: 

K/t/u/; AngB 100 ddng, C thay A tra trudc 
cho B 50 ddng vdi dilu kien B ddng y de C thay 
the B ddi ng A tra '50 ddng dd, B giu nguyen 
quyen yeu cdu A tra 50 ddng cdn lai. Khi dd C 
the quyen B ddi A trong gidi han 50 ddng ma C 
da tra thay. Ddy la trudng hgp the quyen yeu cau. 

Vi du 2: A ng B 100 ddng, giua B va C cd 
dida thuan theo dd B chuyen nhugng quyin ddi 
ng ddi vdi A cho C vdi gia 50 ddng. Khi do, C trd 
thanh ngudi cd quyen yeu cau ddi vdi toan bd sd 
ng ma B da giao kit vdi A. Ddy la trudng hgp 
chuyen giao quyen yeu cdu. 

Theo quy dinh cua Luat KDBH, chuyin 
quyen yeu cdu bdi hoan la trach nhiSm bit bugc 
dugc quy dinh cu thi tai khoan 1 Dilu 49, ngudi 
dugc bdo hiem phai chuyin quyen yeu cdu 
nguoi thir ba bdi hoan khoan tiln ma minh da 
nhdn bdi thudng cho DNBH. Quan he giira cac 
chii thi gdm DNBH va ngudi dugc bao hiim 
trong bao hiem la quan he dugc cac ben thda 
thuan trong hgp ddng bao hiem. Theo do trach 
nhiem bdi thudng cua DNBH phat sinh diia tren 
hai yeu to: (i) co su kien bdo hiim xdy rava (ii) 
CO ton that, thiet hgi do su Iden do mang Igi Do 
do, khi CO thiet hai xay ra, DNBH phai thuc hien 
ngbia vu bdi thudng nhu da cam kit trona hop 
ddng. Tuy nhien neu su kien bao hiim xay ra'ld 
do ben ihii bagay ra thi dieu nay cdn phat sinh 
trach nhiem bdi thudng thiet hai cua ben gdy ra 

' Khoan 2, Dilu 365, BLDS. 
' Nguyin NgQC Di?n. sdd. tr 148. 
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thiet h^ doi vdi i^tidi dugc bao hiem theo cac 
can cij phap ly vl bdi thudng thiet hai trong hgp 
dong'" hoac ngoai hgp ddng" giiia ben thii ba 
gdy thiet hai va ngudi dugc bao hiim. Theo dd, 
trach nhiem bdi thudng thiet hai dugc hieu la bdn 
phan, nghia vu ciia ben gdy thiet hai phai bdi 
thudng theo can cii "nghia vu hgp dSng"^^, hay la 
"hdnh vi xdm phgm cua ngudi gdy thiet hgf'^^ 
cho ben bi thiet hai, d ddy la ngudi dugc bao 
hiem troi^ quan he bao hiim. 

Nhu vdy, sau khi thuc hien bdi thudng sd tien 
bdo hiem cho ngudi dugc bao hiim, DNBH dugc 
the quyen ngudi dugc bao hiem yeu cau ngudi 
thii ba gay thiet hai cho ngudi dugc bao hiem, 
chi trong gidi han vdi sd tien bdo hiem DNBH 
da bdi thudng. Khi dd, sau khi nhan sd tien bdo 
hiem tir DNBH, va thuc hien chuyen quyen yeu 
cau bdi hoan cho DNBH, ngudi dugc bao hiem 
vdn cd quyen yeu cdu ben thii ba bdi thudng 
phan thiet hai khdng dugc bao hiem do ben thii 
ba gay ra. Dieu nay dugc hieu la nghia vu bdi 
thudng cua ngudi thii ba ddi vdi ngudi dugc bdo 
hiem van dugc gift lai cho ngudi dugc bao hiem, 
cu the ddi vdi phdn thiet hai do ben thu ba gdy ra 
ma DNBH khdng cd trach nhiem chi tra. 

Tdm lai, viec chuyen quyen yeu cdu bdi hoan 
cho DNBH khdng lam chdm diit mdi quan he 
phap ly giiia ben thir ba gdy thiet hai va ngudi 
dugc bao hiem. Quy dinh vd chuyen quyen yeu 
cau bdi hoan trong Luat KDBH mang ban chdt 
ciia che dinh the quyen yeu cdu, tuy nhien Luat 

KDBH sir dung cum tir "'chuyen qicyen yeu cdu"', 
dieu nay vd tinh da gay nhdm Idn trong viec phdn 
tich va dp dung luat. 

3. Nhan difn ban chat phap ly thi quyen 
yeu can boi hoan trong phap luat bao hiem cac 
num: va Luat Idnh doanh bao hiem Met Nam 

Trong phap luat ciia cac nude, the quyen la 
mot hgc thuyet cd ngudn gdc tir dan luat.''' Theo 
phdn tich ngir nghia cua tiiuat ngu trong tieng La 
tinh, tien td "sub" cd nghia la "under" - dudi, va 
"rogage" cd nghia la "to ask" - yeu cau, ham y 
ve hgc thuyet cdng bang'^ Dinh nghia thudt ngir 
the quyen dugc neu trong tir dien: "TTie quyen la 
mot hdnh vi theo lugt, hogc mac nhien dugc phdp 
lugt thira nhdn, trao quyin cho mot ngudi, tren 
CO sd ngudi dy da hodn thdnh hogc sdn sdng 
hodn thdnh mot yiu cdu cua mot nguai khdc, di 
ndm giU vd cd quyenyeu cdu ddi vdi mot ben thic 
ba, tuang xung vdi khodn bdo ddm hodn thdnh 
yiu cdu cua chinh ngudi oy"'̂ . Tir ddng nghia 
phd bien vdi thudt ngir "subrogation" la 
"substitution" - nghia la sir thay the, hoac la mot 
sir chuyen nhugng dugc phap luat thita nhdn. 

The quyen dien ra trong nhieu tinh hudng 
khac nhau, nham ddm bdo cdng bang va Igi ich 
ciia ben the quyen, vi du nhu vi Igi ich DNBH da 
tra sd tien bdi thudng cho ben dugc bao hiem; 
hoac vi loi ich ciia mot chii ng da thda man quyen 
cam giii tai sdn ciia mot chii ng nao trudc dd; 
hoac vi Igi ich cua mot ngudi mua hang, da thanh 
toan mgi khoan ng tren bdt dgng san ma anh dy 

'"Trach nhiem boi thuong thifit hai do vipham nghTa vy dugc BLDS 2015 quy dinh tai 4 dieu luat tir Dieu 360 den Dieu 363 
Dieu 360 BLDS 2015 quy djnh: "Truang hoped thiet hgi do viphgm nghJavy gdy ralh'i ben cd nghia vu phdi boi thu&ng toan 
bo thiit hai, trir truang hap co thoa thudn khdc hogc ludt co quy dinh k/idc 
" Theo quy dinh tai Dieu 275 BLDS 2015, mpt trong nh&ng cSn cu lam phat sinh nghia vy dan su ]k"gdy thi^t hat do hanh vi 
trdi phdp ludt" v^ tuong img voi cSn cii nay la cdc quy dinh t?ii Chuong XX, Phan thii ba Bp luat nay ve "Trdch nhi?m boi thuong 
thiet hgi ngodi bap ddng" 
'^ Dieu 360 BLDS 2015 quy dinh: "Trudng hop cd ihi^l hgi da vi phgm nghigvugdyra thi ben co nghia vu phdi boi thudng 
toan bo thi?t hgi. trir truong hop co thda thugn khdc hoac lugt co quy dinh khdc. 
'^Digu 584.1 BLDS 20)5: "t^gudi ndo CO hdnh vi xdm phgm tinh mang. sire khoe. danhdu. nhdn pham. uytin. tdi sdn, quyin, 
loi ich hgp phdp khdc cua nguai khdc md gdy thiet hgi ihi phdi bdt thuong. trie truang hap BQ ludt ndy, luat khdc co lien quan 
quy dinh khdc". Nhir vay, cSn cir xac dinh trach nhi?m BTTH ngo^i hop d5ng la "hanh vi xdm phgm ciia ngudi gdy thiet hat. 
'̂  James M. Mullen, The Equitable Doctrine of Subrogation. 3 Md. L. Rev. 202(1939), tr. 1, http://digilalcommons.law. 
umaryland.edU/mlr/vol3/iss3/l, ngiy truy cap 09/04/2019. 
" James M. Mullen, tidd, tr. 1. 
'* Theo giai thich tir dien Century. 
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mua ddi vdi mdt chu ng nao trudc dd, hoac vi Igi 
ich cua mot ngudi bao dam da thanh toan khoan 
ng ciia ben vay ng ddi vdi ben cho vay...' ' Tren 
cdc CO sd dd, hg trd thanh ben the quyen, vi du 
nhu thay cho ben dugc bao hiem, hay thay cho 
ben chu ng nao trudc do, va phat sinh cdc quyen 
the quyen ddi vdi ben thii ba cd nghia vu trong 
chimg muc tuong ximg vdi khodn chi trd hg da 
thuc hien. 

Hgc thuyet the quyen khdng ap dung ddi vdi 
"nhung ngudi la" hoac "nhimg ngudi tu nguyen" 
chi tra khoan ng ciia ngudi khdc, trong khi khdng 
cd bat ky su chuyen nhugng quyen, hay thda 
thudn nhugng quyen dugc thiet lap, hoac khdng 
cd bat ky nghia vu phdp ly nao cd lien quan de 
"ngudi la" chi tra thay, hoac khdng cd bdt ky co 
sd hgp phdp nao de thuc hien chi trd thay nham 
bdo ve cac quyen phap ly hay tai san cua chinh 
ngudi dd'*. The quyen phat sinh tren hai co sd, 
hoac la mdt quyen mac nhien dugc phap luat 
thira nhan (Vidu: Ben bdo lanh seed quyenyeu 
cdu hen dugc bdo lanh thuc hien nghia vu ddi 
vdi minh trong phgm vi dd bdo Idnh), hoac la 
quyin phat sinh tren ca sd thda thuan nhugng 
quyen giiia cac ben'^. 

Dao luat bdo hiim Vc 
Theo Ludt bdo hiem ciia Uc, cum tir 

"subrogation"- the quyen dugc sii dung ti-ong 
Luat hgp ddng bao hiim Uc-" cu the tai Phan 
VIII, tir Dilu 64 den Dieu 68 de ndi ve viec 
chuydn quyen yeu cdu bdi hoan. The quyen hieu 
theo nghia den la viec mdt ngudi thay the quyen 
ciia mot ngudi khac^'. The quyen la quyen cua 

doanh nghiep bao hiem, thdng qua viec lap ra 
hgp ddng bdo hiem vd dua ra cdc dilu khoan rd 
rang, DNBH cd quyen the quy6n cua ngudi dugc 
bdo hiim b§ng each ddi ben thii ba gay ra tdn thdt 
bdi thudng it nhat bang phan dugc bao hiem 
trong hgp ddng bao hiem.^-

Thl quyin trong dao ludt bao hiem ciia Uc, 
khdng dugc xem la mdt quyin phap ly, ma la mdt 
nguyen tdc dugc van dung nhdm hudng din cdng 
ly va su cdng bdnĝ ^ cho cac chii thi trong quan 
he bdo hiim, mot each cu the, giira DNBH va 
ngudi dugc bao hiem: i) Cho phep DNBH thuc 
hien tren danh nghia cua ngudi dugc bdo hiem 
cdc quyen cua ngudi dugc bdo hiem nhdm chdng 
Igi ben thic ba gdy thiet hgi; va ii) thi quyen Id 
nguyen tdc md DNBH co the yeu cdu bdi hodn tic 
ngudi dugc bdo hiem. neu ngudi dugc bdo hiim 
nhdn dugc bdt ky su hoi thudng kep ndo. Vi du 
trong mdt hgp ddng bdo hiem hda hoan, khi 
DNBH da bdi thudng cho ngudi dugc bdo hiim 
toan bg tdn that ciia ngdi nha trong vu hda hoan. 
Sau dd ngudi dugc bao hiim dugc bdi thudng 
thiet hai tir ngudi gay ra vu chay, trong trudng hgp 
tren, DNBH thudng yeu cdu ngudi dugc bao hiim 
bdi hoan sd tien bao hiim DNBH da chi tra.^'' 

^ The quyin chi ap dung trong loai hinh bao 
hiim vat chdt (bao hiem tai san, hay bao hiim 
ti:ach nhiem ddn su ddi vdi tai san ciia ben thii 
ba), dp dung nguyen tdc bdi thudng ngang gia", 
khdng ap dimg trong loai hmh bao hiim nhan thg 
hoac bdo hiim tan nan con ngudi^^ (dua tren 
nguyen tdc khodn khi xac dinh s6 tiln bao hiim 
chi tra). Muc dich ciia thi quyin trong bao hiim 

" Henry N. Sheldon, 1882, The law of subrogation. NXB. Boston, Soiile a 
" Henry N, Sheldon, Phdn 240. 
" Xem vi dg 6 myc 2 bai vilt. 
'° Ten g5c dao lu^l: insurance Contracts Act 1984 
" Leigh-Jones et al, 2003, MacGilHvray on Insurance Law, NXB Sweet & Maxwell, tai ban ISn 10, tr 568 
" GregPynt, 2011. Australian Insurance Law: A first Reference, NXB Lex isN ex is, tai ban tin 2, tr. 390. 
" Matthew Skinner and Justin Coss, 2006, Subrogation, tai https.//www.allens.com.au/pubs/pdE' 
insur/pap 7jun06.pdf 
Xem trong CCH Australia Limited, 2004, Australian and New Zealand Insurance Reporter. 
" Xem cac phan quylt Castellain v Preston (1883) 11 QBD 380, British Traders Insurance Co v Monson (1964) 111 ri R 
" Xem phan quylt vy Solicitors and General Life Assurance Society V Lamb (1864) 2 DeGJ&S 251 ^ ' 
" Xem phan quyet vuThobaldv Railway Passengers'Assurance Co (1854) 10 Ex ch 45 

https://https.//www.allens.com.au/pubs/pdE'
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la de ngan chan viec ngudi dugc bdo hiem se 
nhdn dugc nhieu hon sd tiln bdi thudng doi vdi 
cimg mot thiet hai thuc tl, vita tir doanh nghiep 
bao hiem, vira tit ben thii ba cd trach nhiem. 

Dao luat bdo hiim cua Anh 
Van de the quyin dugc quy dinh trong Dao 

luat bao hiem hang hai nam 1906 cua Anh '̂ tai 
dieu khoan quyen thi quyln^*. The quyen trong 
dao luat bao hiem Anh dugc dinh nghia la quyen 
cua DNBH dugc khai thac cac quyin ciia ngudi 
dugc bdo hiem ddi vdi ddi tugng dugc bao hiem va 
hudng cac khoan bdi thudng tir ben thir ba gay 
thiet hai ddi vdi nhui^ tdn thdt da dugc DNBH bdi 
thudng. Khi thuc hien cac quyen va yeu cdu bdi 
thudng thdng qua thi qi^en, DNBH chi dugc thuc 
hien dudi danh ngMa cua ngudi dugc bao hiem^. 
Muc dich cua the quyen la nhdm ngan chan ngudi 
dugc bao hiem nhdn dugc nhieu hon sd tien bdi 
thudng hgp ly tir cd DNBH vd ben thu ba gay thiet 
hai. Theo dao luat bao hiem Anh, the quyen dugc 
md rgng tir nguyen tac bdi thudng ciia quan he bao 
hiem trong hgp ddng bdo hiem, do do neu DNBH 
khdng bdi thudng thi khdng dugc the quyen. De 
thuc hien quyen cua mmh, doanh nghiep bdo hiem 
cdn phai thirc hien het trdch nhiem trong hgp ddng 
bdo hiem cho ngudi dugc bao hiem. The quyen la 
thanh phdn vdn cd va tiem an cua hgp ddng boi 
thudng, do dd neu DNBH khdng bdi thudng thi 
khdng dugc hudng cac quyen the quyen. Ngodi ra. 

trudng hgp tdn thdt ciia ngudi dugc bao hiim 
khdng gay ra bdi ben thii ba thi thi quyin khdng 
phat smh'". Quyin the quyin phat sinh khi doanh 
nghiep bao hiem tra cho tdn thdt din gidi han dugc 
yeu cau bdi hgp ddng bao hiim, tham chi khi tiiiet 
hai thuc te vugt qua sd tien da tra '̂. 

Khdng khac so vdi the quyen trong dao luat 
bao hiem cua Uc, quyen the quyin theo dao ludt 
bao hiem cua Anh khdng phai la mdt quyin ddc 
lap cua DNBH. Dieu nay cd nghia la DNBH va 
ngudi dugc bdo hiem dugc xem la cimg mdt ben 
bi thiet haî ^ va khi thuc hien yeu cdu boi thudng 
ddi vdi ben thii ba gdy thiet hai, DNBH thuc hien 
dudi danh nghia cua ngudi dugc bdo hiem va can 
phdi cd su ddng y ciia ngudi dugc bdo hiem. 
Trong trudng hgp ngudi dugc bao hiem khdng 
ddng y, DNBH dugc phep kien ra Tda bugc 
ngudi dugc bao hiem ddng y-'̂  

Tdm lai, ban chat phap ly cua boat dgng 
chuyen quyen yeu cdu bdi hodn tic ngudi dugc 
bao hiem sang DNBH trong bdo hiem mang ban 
chdt ciia the quyen yeu cau theo dao luat bdo 
hiem ciia cac nude. 

Trong ludt KDBH Viet Nam, viec quy dinh 
chuyen quyen yeu cdu bdi hoan phan anh cac ndi 
dung cua hoat ddng the quyen nhu trong dao luat 
bao hiem ciia cac nude. Mdt each cu the, ngudi 
the quyen trong bdo hiem chi thay the ngudi cd 
quyen (ngudi dugc bao hiem) trong chimg muc 

^' Ten goc ciia dgo luat: Marine Insurance Act 1906 
'* Tgm djch: 79. Quyin thi quyen 
(i) Trong tnrong hpp DNBH thanh toSn toan bg ton that ciia doi tiring bao hiem hoac trong Inrong hop bit ky loan bp phan 
nio CO the phan chia dugc ciia doi tirpng Auijc bao hiem, DNBH se c6 quyen nhan nhung Ipi ich ciia nguoi dugc bao hiem doi 
voi nhOng gi c6n Igi ciia doi Iui?ng dirge bao hiem tuong ling voi so tien bao hiem da tra, DNBH dugc the quyen nguoi dugc 
bao hilm d6i v6i zts quyin ciia ngu^i dugc bao hiim liSn quan din d6i tugng dugc bao hiem va hucmg cac khoan bli thuong 
tir ben gay thi^t hgi ke titthW diem phat sinh ton that. 
(2)Tuy thuOc viio cac quy djnh daneuotren, trudng hgp DNBH thanh loan mgt phin ton that, DNBH khong co quyen soh&u 
doi vcri t o ^ bg doi tugng dugc bao hiem ho^c mgt phan con l?!i cua doi tugng dugc bao hiem, DNBH dugc the quyen nguoi 
dugc bao hilm doi v6i cac quyen ciia nguoi dugc bao hiem lien quan den doi tugng dugc bao hiem va huong cac khoan boi 
thuimg tir ben gay thi?t hai ke tir th&i diem tin thSt xay ra cho din khi ngudi dugc bao hiem da dugc ben thir ba gay thi^t hai, 
theo quy dinh ciia lu^t nay, b6i thirdng cho t6n thdt dd". 
" Susan Hodges, 2009, "Cases and materials on Marine Insurance law", NXB Routledge, tr. 17. 
"'JohnLowry,PhilipRawlings,RobMerkin, 2011, "Insurance law: Doctrines and principles", NXB Hart Publishing, tai ban 
Ian 3, tr. 354. 
" John Lowry, Philip Rawlings, Rob Merkin, sdd, tr. 353. 
" John Lowry, Philip Rawlings, Rob Merkin, sdd, tr. 352. 
"John Lowry, Philip Rawlings, Rob Merkin, sdd, tr. 355. 



phan gia tii cua nghia vu md DNBH da thuc hien, 
phdn nghia vu cdn lai tir ben thii ba gdy thiet hai 
vdn dugc bdo luu cho ngudi cd quyen gdc, cu the 
la ngudi dugc bao hiem. 

Qua cdc phan tich tien, tac gid kien nghi sira 
ddi tieu de dieu luat "chuyen quyen yeu cdu bdi 
hodn" thanh ""'the quyenyeu cdu bdi hodn" trong 
Ludt KDBH Viet Nam de phan anh diing bdn 
chdt phap ly ciia hoat ddng ndy. The quyen yeu 
cdu bdi hoan trong kinh doanh bao hiem mang 
ban chdt cua the quyen yeu cau. Ben canh do, 
viec sir dung thudt ngu: "thi quyin yeu cdu bdi 
hodn" thay cho "chuyen quyenyeu cdu boi hodn" 
se tranh gdy nhdm Ian vdi chuyen giao quyen yeu 
cdu trong BLDS. Vi ve ban chdt phdp ly, hai che 
dinh nay la khdc nhau, viec khdng phdn dinh rd 
rang tiong ludt thuc dinh nhu hien tai (BLDS va 
Ludt KDBH) se ddn den nhieu khd khan cho viec 
dp dung the quyen ddi bdi hoan trong hoat ddng 
kinh doanh bdo hiem, cu the viec xem xet sd tien 
chenh lech giira sd tien bdo hiem chi trd va sd 
tien bdi thudng tir ben thii ba thugc ve DNBH 
hay ngudi dugc bao hiem, hay viec lieu DNBH 
cd dugc phep tir chdi chi hd sd tien bdo hiem khi 

ngudi dugc bao hiem tir chdi, hay bao luu truy 
ddi bSn thir ba gdy thiet hai... 

Tdm lai, viec nhan dien ban chdt phap ly ciia 
chuyin quyin yeu cau bdi hodn tiong bdo hiem 
la thi quyin yeu cdu la mdt dieu het sue quan 
trgng, ddng vai trd tiln de cho viec hoan thien 
chi dinh thi quyin yeu cdu bdi hoan trong Ludt 
KDBH ndi rieng va chi dinh tiie quyen yeu cau 
trong BLDS ndi chung. 
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BAO VE 6kUYEN DOI Vdl BAT DONG SAN LIEN KE ... 
(Tiip theo trang 16) 

Hien nay, hieu qua ciia viec bao ve quyen sd cuong che thudng phdi keo dai, gay tdn kem chi 
hiiu bdng bien phap ddn sy thudng gdn lien vdi phi va tiong nhilu trudng hgp khiln vu viec cdng 
viec thi hdnh an ddn su, nen tien tiiyc te bi anh trd nen phirc tap. Trong nhilu trudng hgp^ ngudi 
hudng rdt nhilu bdi cdng tac thi hanh an ddn su phdi thi hanh an thudng khdng cd thai dd hop tac 
Cling la mdt han che tiong viec bao ve quyen Igi thdm chi cd nhung hanh vi dga nat, chdng ddi' 
ciia cac chu tiie cd quyin ddi vdi bdt dgng sdn can trd qua trinh thi hanh an. Khi gap phai nhiine 
liin kl . Trong tnrdng hgp ngudi phai thi hdnh dn trudng hop nhu vay, nhilu co quan thi hanh an vd 
khdng ty nguyen thi hanh ban an thi bugc co cac chap hdnh vien tnic tilp lam nhiem vu 
quan thi hanh dn dan sy phai ra quyet djnh cuong thudng co tdm ly e ngai va cham, khdng mudn 
chi thi hanh. Khi td chiic cuong chi thi hanh an, ddi mat vdi nhiing ddi tugng phdi thi hanh d 

ca quan thi hanh an phdi phdi hgp ydi_ chinh thilu quylt iiet trong viec td chiic thi hanh ban ' ' 
quyin dia phuong noi cd tianh chdp ve bdt ddng da cd hieu luc phap ludt. Sy thilu kien quylt ' 
san liin kl, ngudi phdi dii hanh an. Tuy nhien, vi co quan thi hanh an va cac chdp hanh vien c" 
nhilu ly do khac nhau, chinh quyen dja phuong khiln cho viec thi hanh ban an keo dai kh" ^ 
thudng khong nhiet tinh phdi hgp, ho trg co quan dut diem, khdng dam bao quyin igi ciia m^-
tin hanh an tiong viec td chirc cuong chi thi hanh . dugc tiii hdnh an ciing nhu tinh tdn nghiem °̂  
ban an tai dia phuang. Dieu nay ddn den viec phap ludt./. "^ 
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