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CAN CU PHAP LY CUA HOAT DONG CHUYEN QUYEN YEU CAU
BOI HOAN TRONG BAO HIEM

Bach Thi Nha@ Nam'

T6m tit: Ché dinh chuyén quyén yéu cdu bbi hoan trong hoat dgng kinh doanh béo hiém duge
quy djnh trong cdc vdn ban phdp lufit khdc nhau nhu Lugt kinh doanh bdo hiém nam 2000 sita doi
b6 sung 2010, B6 ludt hang hai 2015, va B§ ludt dén su (BLDS) cac théi ky ndm 1995, va ndm
2005...Méc dit da dupc ludt héa trong cdc van bdn guy Pham phdp ludt, tuy nhién Vviée sic dung
thudt ngix khdc nhau d@é quy dinh vé thé quyen Yéu cau boi hoan nhie * chuyen Yéu cau béi hoan”,

“chuyén quyén yéu cdu boi hoan”, “chuyén yéu cdu hoan tra”, "chuyen quyén doi béi thuong” da
10 nén sy khong théng nhdt khi ciing quy dmh vé mjt vd'n . Do do, diéu ndy /Dhén ndo di gay nhdm
lan cho cdc bén trong quan hé bao hiém, hiéu sai léch vé ban chdt phdp Iy d6i véi hoat déng chuyen
quyen yéu cdu box hodm, ddc biét la sw nhém lén giita hai ché dinh la chuyen giao quyén yeu cauva
the quyerl yéu cdu. Bai viét phan tich cde co s6 Idp ludgn va hoc lhuyel phdp Iy Vé thé quyén yéu cau
nhém gitp xdc d/nh lai ban chat { phdp Iy cia hoat déng chuyén quyén doi boi hoan trong béo hiém
mang bén chét thé quyen yéu cau. .
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Abstract: Subrogation in insurance prescribed in various legal documents such as Insurance
Business law 2000, amended in 2010, Maritime Code 2015, and the Civil Code 1995, and the Civil
Code 2005 ... Although legalized in V se legal d s, however, the use of different terms
relating the subrogation, such as “transfer of reimbursement request”, “transfer of the right to
refund”, “transfer of compensation claim” have created inconsistency for the provision of the same
issue. Therefore, this partly confuses the parties in insurance relations in determining the legal
nature of the subrogation, especially the confusion between the two modes of transfer: transfer of
the right to request and subrogation. The paper analyzes the rationale and legal doctrine of
subrogation to redefine the legal nature of such activity in the insurance sector.
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1. Lwge sir phap luiit Viét Nam quy dinh
vé chuyén quyén yéu ciun bdi hoan trong
béo hiém

Chuyen quyen yéu cau bbdi hoan trong bao
hiém 14n déu xuét hién trong BLDS ndm 1995
véi tén goi la chuyén quyén yéu cAu bdi hoan.
Piéu 581 BLDS nam 1995 quy dinh:

1- Trong truomg hop ngudi thit ba c6 16i ma

gay thiét hai cho bén dwgc bdo hiém va bén bao
hiém da tra tién bdo hiém cho bén dum: bado
hiém, thi bén bdo hiém €6 quyén yéu cau nguvi
thiz ba boi hoan khodn tién ma mink dé tré. Bén
dieoc bdo hiém co nghia vu phai cung cép cho

bén beo hiém moi tin tizc, tai liéy, bﬁng chimg
cén lhlel ma mmh biét dé bén bdo hiém thyee hién
quyen yéu cdu dsi véi ngurdi thit ba.

2- Trong trieomg hop bén duge bdo hiém da
nhdn sé tién boi thuomg thi¢t hai do nguwoi thir
ba tvd, nhumg vén it hom 56 lién mé bén bao hiém
phai tra, thi bén bao hiém chi phai /ra ph(m
chénh léch giita 56 tién bao hiém va s6 tién ma
nguoi thir ba da trd, tric truomg hop co thod
thugn khdc; néu bén diepe béo hiém da nhdn tién
bdo hiém nhimg it hom so véi thiét hai do ngudi
thi ba gdy ra, thi bén dicge bao hiém van c6
quyén yéu cdu nguoi thir ba boi thicng phdn

1 Giang vién Khoa Luit, Truémg dai hoc Kinh t¢ - Ludt. Dai hoc quéc gia Thanh phé Hé Chi Minh
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chénh léch gita 56 tién bdo hiém va tién bot
thucng thiét hai. Bén bao hiém €6 quyén yéu cdu
ngudi thir ba béi hocm khodn 1ién ma minh da ra
cho bén duoc bio hiém”.

Didu lujt nay dugc gitf nguyén ndi dung Kkhi
sira d5i bd sung BLDS nam 2005 — cu thé tai
Diéu 577 ‘nhung da thay i tiéu dé cuia diéu lust
tlr “chuyen yéu cdu boi hoan” sang “chuyén yéu
c6u hoém tr@”. Pén BLDS nim 2015, céc didu
luzt Jién quan dén hop ddng bao hiém ndi chung
vé chuyén quyén yéu cAu boi hoan ndi riéng da bi
b, va vén dé nay chi dugc quy dinh trong fudt
chuyén nganh Ja Luat kinh doanh bao hiém (Luzt
KDBH), va B6 luét hang hai nim 2015 461 véi
hop déng bio hiém hang hai.

Trong Lujt KDBH, chuyén quyen yéu chu
bdi hoan duqc xem la mdt quyén cua doanh
nghiép bao hiém (DNBH), cu thé tai diém e,
khoan 1, Diéu 17 (Dleu 17.1.e)2“Yéu cdu nguci
thir ba bor hoan sé tién bdo hiém ma doanh
nghiép béo hiém da boi thuomg cho ngudi ditoc
bao hiém do ngudi thir ba gy ra déi véi 1ii san
va trdch nhlem dén sie”. Theo do, chuyén quyén
yéu cu bdi hoan chi dugc ép dung trong hai loai
hinh 14 bao hiém tai sin, va bao hiém trdch nhiém
dén s\ Ludt KDBH con 1am 13 khong ap dung
chuyén quyén yéu chu bdi hoan trong logi hinh
bao hiém con ngudi, tai Diéu 37, Nhimg nbi
dung cy thé ciia thuc hién viéc thé quyén déi véi
céc bén trong quan h¢ bao hiém trong bao hiém
tai san duoc quy dinh cu thé tai Didu 49 Lujt
KDBH nhu sau:

1. Trong trudmg hop ngwoi thit ba c6 16i gay
thiét hai cho ngudi dugc béo hiém va doanh
nghiép bdo hiém da tra tién béi thuomg cho
ngieot duge bao hrem thi nguéi duge bao hiém
phai chuyén quyen Yyéu cau nguci thir ba béi

* The g,m sir dung cach vié1 Didu X.1.¢ & mo 14 vé diém e, khoan 1, Didu X cho cic trich din tuong ty vé Pidy Tudt khi

bai viét.
$Didu 37 Khéng dupe yéu cdu ngudi thi ba béi hoan

Trong triromg hop nguéi duoc buo Iuém chér. by tneong 16t hoic dan ém do hank vitrie Hzp hodic gidn riép
gdy ra, doonh nghiép bio hidm vdn c6 nghia v tra én bao hiém ma khéng c6 quyén yéu cdn ngudi thir ba
més doanh nghiép bo hién o tro cho nguén thi hieamg. Ngdi i ba phoi chiu tréch nhuém bi thieomg

hidm theo quy dinh cua phap I

hoan khodn tién ma minh d& nhén béi theong
cho doanh nghiép bdo hiém.

2. Trong mrong hop ngudi dugc bao hlem nr
chéi chuyén quyén cho doanh nghiép bdo hiém,
Ihong bao luu hodc tit bo quyén yéu ciu ngum
thie ba boi thiong, Ihl doanh nghiép bao hiém c6

uyen Khdu trit 56 tién boi thicong tuy theo mirc
d6 161 ciia ngudi duge bdo hiém.

3. Doanh nghiép bdo hiém khong duoc yéu
céu cha, me, vo, chong con, anh, chj, em ruol
ciia nguéi dieoc béio hiém b6i hoan khodn tién
ma doanh nghiép bao hiém da trd cho nguci
duge bao hiém, tric meomg hop nhimg nguwdi nay
¢y gdyra 10n that”".

Trong B) ludt hang hii nam 2015, chuyén
quyén yéu cu bdi hoan duoc dit tén 1a “Chuyén
quyén doi bbi thuéng”, quy dinh cu thé tai Bxeu
326, Diéu 327, Diéu 328. Trong do chuyén quyén
doi bdi thuong duoe quy dinh tai Diéu 326 nhu sau:

Khi da tra tién boi thitomg cho nguoi dicge
bao hiém, ngudi bio hrem dege quyén truy doi
ngudoi 6 16i gdy ra ton thét do (sau day goi la
nguoi thir ba) trong pham Vi 56 tién da tra. Ngum
bao hiém thuc hién quyen nay theo quy dinh déi
V61 ngudi dige bao hiém.”

Tém lai, chuyén quyen véu céu bdi hoan
trong béo hiém duqc higu 14 viéc DNBH thay thé
ngudi duge bao hiém dé truy doi ngudi thir ba
gdy thiét hai bdi hoan lai cho DNBH trong gidi
han bdi thudng ma DNBH da r cho ngudi duoe
bao hiém. Phap lujt bao hxem cac - nude con goi
hogt dng nay 12 “thé quyenyeu cdu béi hodnr ~
subrogauon‘ vi ban chit cia hoat dong chuyen
quyén yéu cau bdi hoan trong bio hiém 1a thé
quyén yeu cau Day 1a mot quyen cha DNBH va
quyén thé quyén nay chi phit sinh say kh; DNBH
d tién hanh tra tién bdi thudng ch

0 ngudi duge
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bao hiém cin ci vao su kién bao hiém da xay ra
va cic théa thudn trong hop dong béo hiém gitta
DNBH va ngudi duge bao hidm. Dneu nay dong
oghia véi viéc, sau khi nhén tién bdi thuong
ngum dugc bao hiém phai ¢6 nghia vy chuyén
quyén yéu clu dbi véi bén thir ba gay thiét hai
sang cho DNBH, khi d6 viéc thuc hién chuyen
giao quyén yéu ciu bdi hoan 1a mol nghia vy bit
budc thye hién theo luat dinh déi véi ngudi duge
bao hiém. )

C6 y kién cho rang chuyen yéu ciu b01 hoan
trong bao hiém gibng vai chuyén giao quyen yéu
cau trong quan hé dan sy: “Quan hé bao hiém tai
sén thye chét Ia quan hé dén su, do vdy, ban chiit
chuyén giao quyén yéu céu trong bio hiém tai
san ciing gﬁn v6i ban chdl ciia chuyén gmo
quyén yéu cdu trong quan h¢ dén su'. Vén de
nay gdy ra tranh cii giifa viéc chuyén g|a0 quyén
yéu ciu bdi hoa.n trong béo hiém c6 gibng voi
chuyén giao quyén yéu ciu trong quan hé dén su
hay khong, hay day Ia mot che dinh riéng biét
lién quan dén thé quyén yéu cdu nhu duge quy
dinh trong phap luft bao hiém cac nude Anh, Uc,
HoaKy...

2 Phﬁn biét ché dinh chuyen giao quyén
yéu cu vi ché dinh thé quyen yéu cau

Ché dinh chuyén giao quyén yéu chu duge
duy tri trong cc BLDS nam 1995, nam 2005,
nam 2015 mic dit ¢6 sira dbi, bd sung. Diéu ndy
c6 nghia trong BLDS nam 1995 va ném 2005 tén
lax dong thai quy dmh vé chuyen giao quyén yéu
cu va chuyén quyén doi bdi hoan (mang ban
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chét thé quyén yéu c:'au) véy khi BLDS nim
201 5 chi con quy dmh vé chuyen g:ao quyén yéu
chu, lidu chuyen quyén yéu cu bdi hoén trong
bao hiém ¢6 gibng véi chuyén giao quyén yéu
chu trong quan hé din sy nm chung hay khong'7

Nhém tudng phd bién vé clmyen gum quyén
yéu chu trong BLDS i thé quyén yéu ciu

Theo quy dinh ciia BLDS ném 2015, tai Piéu
365, chuyen giao quyén yéu cdu 1a viéc ngudi
c6 quyén yéu can mdt ngum khac thuc hién
nghia vu chuyén giao quyén yéu ciu d6 cho mjt
ngudi thir ba do hiéu lire cha mét thoa thuan gitta
ngudi ¢ quyén va ngudi thir ba d6: mét loai hop
ddng mua bén, trao ddi vi cho cb déi tuong 1a
mot quyén yeu chu.

Ban chét cia chuyen giao quyén yéu ciu la
s dich chuyén quyén loi ph4p 1y tir chit thé
chuyén giao sang chi thé nhan chuyén giao va
ho chinh 1 ngusi thit ba thay thé cho ngusi c6
quyén, tham gia vio mot quan hé dan sur vai
wu chch 12 chii thé hieong quyén (mét chu thé
dpc ldp, nhdn danh chinh minh), c6 quyényéu
cdu ngudi ¢6 nghia vu phai thuc hién nghia vu.
Do d6, khi da chuyén glao quyen yéu ciu,
ngudi chuyén giao s& chédm dirt quan hé dbi
v6i ngum ¢6 nghia vu va khéng phai chju trach
phiém vé kha nang thyc hién nghia vu cua
ngudi c6 nghia vu. Bén canh d6, chuyen giao
quyen yéu cau |a sy Lhay dbi vé chii thé huong
quyén chir khéng phai thay dbi v& néi dung
ciia quan hé, do vdy, ngudi ¢6 nghla vu vin
phai thyc hién nghia vu theo dung ndi dung da

’Nguyén Thij Thity, 2012, “Phép luft béo hiém tai sn tai Vigt Nam”, NXB Thanh Nién, tr. 105.
P

¢ Diéu 365. C) huyen gao quyén yéu cdu

1. Bén c6 quyén yéu cdu thuc hign nghia v cé thé chuyén giao quyén yéu cdu do cho ngwsi thé quyén theo thoa thudn, trir trumg
hop sau day:

a) Quycn yéu cdn cap dudng, yéru cdu boi thuémg thiét hat do xém pham dén nnh mang. strc khée, danh du, nhin pham uy “n

b) Bén cé quyén v& bén c6 nghia vy 6 thoa Uman ho(lc phdp lugt co quy d/nh vé vige khang zluac chuyén giao qu}zn yzu cdu

2 Khx bén cé quyen yén cdu chuyén glao quyen yéu cdu cho nguor hé quyen thi ngaedi thé quyén iré thanh bén cé quyén yéu
cdu. Vige chuyén giao quyen ytu cdu khong cin ¢6 sie dng y ctia bén c6 nghia v

Nguoi chuyén giao quyén yéu cdu phai théng béo biing viin ban cha bén c6 nghia vu biét vé vige (‘hnyen g1ao quyén yéu, cdu,

trix tromg hop cé thoa thugn khdc. Truong hop bén chuyén giao qnytn yeu cbu khéng thing bdo vé viée chuyén giaaquyen ma
pht sinh chi phi cho bén c6 nghia vu thi bén chuyén giao quyén yéu cau phéi thank todn chi phi ndy.

? Nguyén Ngoc Dién (Chu bién), 2016, Giso trinh Luft dan sy - Tép 2: Nghia vy, NXB Dai hoc Quée gia Thanh phd Hé Chi

Minh, tr. 144, tr. 148.
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duqc xéc dinh lic ban diu va viéc chuyén giao
quyén yéu ciu ciing khéng cén c6 su dong y
cla ngudi c6 nghja vu. Chinh sy thay 46i vé
chu lhe huong quyen nén ngudi chuyen giao
quyén yéu cu can phai théng bao cho nguoi
cod ng}ua vu biét vé viéc ho da chuyén quyén
yéu chut,

Phap lujt Viét Nam gol ngudi thir ba nhan
chuyen giao quyen yéu ciu 1 ngudi thé quyén,
cu the tai Dleu 365.1 BLDS nam 2015, “Bén co
quyén yéu cdu th:tc hién nghia vu c6 thé chuyen
giao quyén yeu cdu dé cho ngudi thé quyén”,
gia cho réng didu nay la khong phu hop. Boi chc
dinh “thé quyén” - subrogation 14 mot cach thay
d6i ngudi c6 quyén yéu cu tuong dbi dac thd
trong hoc thuyét phdp 1y cia mot sb nuée, va
trong chimg myc nao dé cua phap ludt va thuc
tién cia Viét Nam.

Cac tru’d‘ng hop plmp lugt Viét Nam quy
dinh vé thé quyen yeu cdu

Ché dinh thé quyén yéu cAu néi chung trong
phap luét Viét Nam chua duge thiét lap mét
céch ¢6 hé théng trong luat thuc dinh, ciing nhur
khong cbd quy dmh phén biét 6 rang gitta
chuyen giao quyen yéu cau va the quyén yéu
cau. Hién tai, viéc thé quyén yéu cu chi dugc
ghi nhéan trong ludt cho mot vai trudmg hop déic
thi, Mt vi du dxen hinh vé thé quyén yéu cau
trong BLDS la vé bién php bao dam thyc hién
nghia vy, bao lanh tai Piéu 340, BLDS nam
2015. Theo d6, sau khi thuc hlen nghia vu bao
lanh, bén bao lanh s& c6 quyén yéu cAu bén
duge bao lanh thuc hién nghia vu ddi véi minh
trong pham vi da bao lanh, tnr truong hop ¢
thoa thun khac®.

C6 thé hidu, thé quyen yéu cdu k4 viec mot
ngum (ngum thé quyen) thay mot ngudi co
quyén yéu cau, & vi tri ngudi cé quyén yéu cau,
sau khi da thue hién nghia vy thay cho ngudi ¢
nghia vu.

* Khoan 2, Diéu 365, BLDS.
¥ Nguyén Ngoc Dign, sdd. tr 148,

o

Nhin chung, thé quyén yéu cau glong voi
tredmg hop chuyen giao quyén yéu cdu & chd
ngum thé quyén tr& thanh ngudi cé quyén yéu
cau, va duoc yéu cAu ngudi ¢6 nghia vy phm thue
h;en nghia vu. Tuy nhién, khac véi chuyén giao
quyényéu chu, ngudi thé quyén trong trudng hop
pay chi thay thé ngudi ¢é quyén trong chimng
muc phin gxé tri cua nghia vu ma ngu(’n nay da
thyc hién, phan ng}ua vy c(’)n lai van dugc bao
luu cho ngudi ¢6 quyen gbc. Hay so sanh hai vi
dy sau déy:

Vidy I: Ano B 100 ddng, C thay A tré truée
cho B 50 ddng véi didu kién B déng y dé C thay
thé B doi ng A tra 50 dong d6, B giir nguyén
quyén yéu cu A tra 50 dong con lai. Khi d6 C
thé quyén B doi A trong gidi han 50 dong maC
da tra thay. Ddy la truong h(rp thé quyén yéu chu.

Vidu 2: Ang B 100 dong, giita B va Ccé
thoa thufn theo d6 B chuyén nhuong quyén doi
ng dbi v6i Acho C véi gia 50 dong Khi 46, C tro
thanh ngudi c6 quyen yéu chu déi véi toan b% b
ng ma B da gxao lét véi A. Day 1a truomg hop
chuyén giao quyén yéu cu,

Theo quy dinh cha Luét KDBH, chuyen
quyén yéu cAu bdi hoan 1a trach n}ue;m bit bude
dugre quy dinh cu thé tai khodn 1 Dleu 49, ngudi
dugce bao hiém _phai chuyén quyen yéu chu
ngudi thit ba bdi hoan khoan tién ma minh d3
nhén bbi thuéng cho DNBH. Quan hé giita cac
chu thé gdm DNBH va nguoi duge béo hiém
trong bio hiém 12 quan hé duge céc bén thoa
thun trong hop dong bio hidm. Theo d6, trach
nhiém bOl thudng cia DNBH phat sinh dya trén
hai yeu 6: (i) 6 s kién bao hiém xdy ra va (ij)
€6 16n thé, thiét hai do su kién do mang lai. Do
d6, khi c6 thiét hai xay ra, DNBY phal thue hién
nghla vu bdi thu(‘mg nhu da cam két trq ong h
dng. Tuy nhién néu sur kién bao hiém xay raﬁz
do bén thir ba gay ra thi didu NaY con phit singy
trach nhiém bbi thudmg thigt hai clia ban gy ra



thiét hai d6i véi ngutsi dwoe bio hiém theo céc
cén cir phap ly vé bdi thu(mg thiét hai trong hop
déng' hogc ngoai hop déng" gifta bén thir ba

gdy thiét hai va ngu&i duoc bao hiém. Theo d6,
tréich nhiém bi thuomg thiét hai duoc hidu 1a bon
phan, nghia vy ciia bén gay thiét hai phai bdi
thurdmg theo can i “nghia vu hop déng"'2, hay 1a
“hanh vi xdm pham cvua nguci gdy thiét hai™
cho bén bi thiét hai, & day 1a ngudi dugc bio
hiém trong quan hé bdo hiém.

Nhur vdy, sau khi thyc hién bdi thudng s tién
bao hxem cho ngudi duge bao luem, DNBH duge
thé quyén ngudi duge bao hiém yéu cAu ngudi
thir ba g8y thiét hai cho ngucri duge bao hiém,
chi trong gi6i han véi sé tién bao l'uem DNBH
&4 bdi thudng. Khi 6, sau khi nhgm ) uen bao
hlém tir DNBH, va thuc hién chuyén quyén yeu
cAu bdi hoan cho DNBH, ngudi duge bao hiém
vin ¢6 quyén yéu ciu bén thir ba bdi thuong
phén thiét hai khong dugc bao hiém do bén thir
ba gy ra. Diéu ndy dugc hiéu 12 nghia vu bdi
thub'ng cia nguoi thir ba ddi véi ngudi duoe bao
hiém vén duoc glu lai cho ngudi duge béao hiém,
cu thé déi véi phin thiét hai do bén thit ba gy ra
ma DNBH khéng ¢6 trach nhiém chi tra.

Tém lai, viée chuyén quyén yéu ciu bdi hoan
cho DNBH khéng 1am chim ditt mdi quan hé
phép 1y giita bén thir ba gy thiét bai va nguoi
dugc bao hiém. Quy dinh vé chuyén quyén yeu
chu bbi hoan trong Ludt KDBH mang ban chét
cua ché dinh thé quyen yéu ciu, tuy nhién Luat
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KDBH sir dung cum tir “chuyén quyén yéu cdu”,
diéu ndy vb tinh da gay nhim ln trong viéc phan
tich va ap dung ludt.

3. Nhin dién ban chét phap Iy thé quyén
yéu chu béi hoan trong phap lugt bio hiém cic
mirée v Lujt kinh doanh bio hiém Vigt Nam

Trong phép lugt cua cée nude, thé quyén 1a
mét hoc thuyét ¢6 ngudn géc tir dan luat." Theo
phén tich ngi¥ nghia ctia thuit ngt trong tiéog La
tinh, tién td “sub” ¢4 nghia la “under” - dudi, va

rogage 6 oghia 12 “to ask” — yéu ciu, ham y
vé hoc Lhuyet cdng bing's, Bmh nghia thudt ngir
thé quyén duoe néu trong tr dién: “Thé quyén la
'm0t hanh vi theo lugt, hodc mdc nhién dwoc phdp
Iuéit thira nhdn, trao quyén cho mpt ngudi, trén
co 56 nguoi dy 43 ha[m thanh hodic sdn sang
hodn thanh mot yéu cdu ctia mjt nguoi khde, de
ném giit vi co quyén yéu cau déi voi mgt bén thir
ba, twomg ximg voi khodn bao dam hodn thanh
yéu cau cia chinh nguoi dy™®. Tir dng nghia
phd bién véi thual ngir “subrogation” la
“substitution” — nghia 14 sir thay thé, hozc 14 mét
S\ chuyen nhugng dugc phap ludt thira nhan,

Thé quyen di&n ra trong nhidu tinh huéng
khac nhau, nhim dam bao cong bing va loi ich
ciia bén thé quyén, vi du nhur vi lgi ich DNBH d&
tra sb tién bbdi thudng cho bén duge béo hidm;
hodc vi l¢i ich ciia mdt chi no d4 thda mén quyén
cAm giir 13i san ctia mGt chil ng pio trude dé;
hoc vi lgi ich ciia mdt ngudi mua hang, da thanh
toan moi khoan n rén bAt déng san ma anh dy

19 Trach phiém boi thurémeg thiét hai do vi pham nghia vu dugc BLDS 2015 quy dinh tai 4 didu luat ty Biéu 360 dén Ditu 363
Diéu 360 BLDS 2015 quy dinh: “Truong hop c6 thiét hai do vi pham nghia v gdy ra thi bén ¢6 nghia vu phai bdt thuomg toan
b thi¢t hai, tric truémg. hop c6 thoa thudn khée hogc ludt c6 quy dinh khdc

" Theo quy dinh tai Dicu 275 BLDS 2015, mt trong nhimg can cir 1am phat sink nghTa vy dén su Ia “gdy thigt hat do hanh vi
1rdi phdp ludr” vA tuong (mg véi ciin cir iy 14 cée quy dinh tar Chuong XX, Phén thir ba B8 it ndy vé “Trdch nhi¢m bor thiremg

thigr hal ngoai hop déng

" Piéu 360 BLDS 2015 quy dinh: “Trudmg hop c6 thiét hai do vi pham nghia vu gdy ra thi bén e nghia v phdi béi thieomg
t04n b thiét hau, trie truémg hop cé thoa thug@n khde hodc ludt ¢6 quy dinh khée.

" icu 584.1 BLDS 2015: “Ngusi nio c6 hénis vi xém pham tinh mang, stic kitoe, dank du. nhén phim. uy tin, 18 san, quyén,
loi ich hop phdp khdc ciia nguoi khde ma géy thiét har thi phai boi thuomg, trie truimg hap Bg Iudt ndy, ludt khde ¢6 lién quan
quy dinh khdc”. Nhur vy, cin ctr xac dinh trach ningm BTTH ngoai hgp dong 14 “hanh vi xdm pham ciia ngucn gdy thiét hai".
' Jomes M. Mullen, The Equitable Doctrine of Subrogation. 3 Md. L. Rev. 202 (1939), tr. 1, http//digitalcommons.taw.

umaryland.edu/mlir/vol3/iss3/1, ngdy truy cap 09/04/2019.
'* James M. Mullen, ddd, tr. 1.
" Theo gidi thich tir dien Century,

o


http://digilalcommons.law
http://umaryland.edU/mlr/vol3/iss3/l

N

mua d8i véi mdt chit ng ndo truée dé, hodc vi loi
{ch cita mt ngudi bao dam d3 thanh toan khoan
ng clia bén vay ng déi vai bén cho vay... ' Trén
chc co s&r d6, ho trds thanh bén thé quyén, vi du
nhu thay cho bén dugc bao hiém, hay thay cho
bén chu no néo truée d6, va phit sinh cc quyén
thé quyén déi véi bén thir ba co nghia vu trong
chimg myc tuong ximg véi khoan chi tra ho da
thue hién.

Hoc thuyét thé quyén khéng 4p dung ddi voi
“nhimg ngudi Ja” hodc “nhimg ngudi tr nguyén”
chi tra khoan ng cia ngudi khac, trong khi khong
6 bit ky su chuyen nhuqng quyén, hay thoa
lhuan nhuong quyén duoc thiét 14p, hodc khéng
¢ bét ky nghia vu phap 1y nao c6 lién quan dé

“ngudi la” chi tra thay, hodc khong co bét ky co
s¢ hop phép nao d& thyc hién chi tra thay nhim
bao vé céc quyen phip ly hay tai san cia chinh
ngudi d6'®. Thé quyén phat sinh trén hai co s,
ho#c la mdt quyén mic nhién duge phap luat
thira nhan (Vi du: Bén bdo lanh sé c6 quyén Yéu
cdu bén duwgc bdo lanh thuc hién nghia vu doi
vGi minh trong pham vi dé bdo lénh), hoac la
quyén phat sinh trén co s& théa thuan nhugng
quyén giira c4c bén™.

Dao ludt bio hiém Uc

Theo Luat bao mcm cia Uc, cum tir

“subrogation”- thé quyen duoc sir dung trong
Luat hop dcng béo hiém Uc® cu thé tai Phin
VIII, tr Bleu 64 den Diéu 68 dé néi ve v1ec
chuyén quyen yéu cAu bdi hoan. Thé quyen hxeu
theo nghia den 12 viéc mot ngudi thay thé quyen
ctia mt ngudi khac?'. Thé quyén 1a quyén cia

doanh nghiép bao hiém, théng qua viéc 14p ra
hop ddng bio hiém va da ra cac diéu khoan 15
rang, DNBH c6 quyen thé quyén cia ngudi duge
bio hiém bang cach doi bén thix ba gy ra tén that
bdi thudng it nhat bang phén dugc bao hiém
trong hop dong bédo hiém.2

Thé quyén trong dao lugt bao hiém cia Uc,
khang duoc xem Ia mot quyen phap ly, ma 1a mét
nguyén tic duge vén dung nhim huong dén cong
1y va sy cong béng® cho c4c chu thé rong quan
hé bao hiém, mdt cach cu thé, gitra DNBH va
ngudi duge bao hiém: 1) Cho phép DNBH thirc
hién trén danh nghia ctia nguot duge béo hiém
cdc quyén ciia ngudi dieoc bdo hiém nhim chong
lai bén thir ba gdy thiét hai; va u) thé quyén la
nguyén tic ma DNBH co thé yéu cdu béi hoan fir
nguéi dige bao hiém, néu nguri dege bao higm
nhdn duge bt ky su boi lhuo'ng kép nao. Vi du
trong mdt hqp ddng bao hiém hoa hoan, khi
DNBH da bdi thutmg cho nguoi duoc bao hiém
ton b tn that cia ngdi nhé trong vu hoa hoan.
Sau dé nguoi duge bao hiém duge bdi thudng
thiét hai tir ngudi gay ra vy chdy, trong trudng hop
u'cn, DNBH thu(‘mg yeu chu ngudi duoe bao hiém
bdi hoan sb Uen bio hiém DNBH da chj tra.*

Thé quyen chi 4p dung trong Joai hinh bao
hiém vét chit (bao hiém 1i san, hay bao hiém
trach nhiém dan sy i véi (i san ciia bén thir
ba), 4p dung nguyén tic bé thuong ngang gi4®,
khong &p dung trong logi hinh bdo hiém nhan tho
hofic bao hiém tan pan con ngutylZ6 (dva trén
nguyén thc khodn khi xic dinh 3 tidn bao hiém
chi trd). Muc dich cua thé quyen trong bao hiém

V Henry N. Sheldon. /882, The law of subrogation. NXB. Boston. Soule and Bugbee, tr. 2-3

 Henry N. Sheldon, Phin 240.
" Xem vi du & myc 2 bai viét
™ Tén gbe dao luat: Insurance Contracts Act 1984

1 Leigh-Jones et al, 2003, MacGillivray on Insurance Law, NXB Sweet & Maxuwell, ti ban 13n 10, 1r 568,

2 Greg Pynt, 2011, Australi Law: A first Ref

NXB LexisNexis, tdi ban lin 2, 1r, 390,

» Matthew Skinner and Justin Coss, 2006, Subrogation, tai https/Avww.allens.com.awpubs/pdf/

insur/pap7jun06.pdf

Xem trong CCH Australia Limited, 2004, Australian and New Zealand Insurance Reporter.

* Xem céc phan quyét Castellain v Preston (1883) 11 QBD 380, British Traders Insurance Co v Monson
* Xem phin quyc‘l vy Solicitors and General Life Assurance Sociely v Lamb (1864) 2 De G) & S 25|

(1964) 11 CLg gg

* Xem phan quyc"( vy Thobald v Railway Passcngers’ Assurance Co (1854) 10 Exch 45


https://https.//www.allens.com.au/pubs/pdE'

la d& ngan chin viéc ngudi duge bao hiém s&
nhén duge nhidu hon sb tién bdi thudng dbi véi
ciing mt thiét hai thuc t¢, vira tir doanh nghiép
bao hlcm, vira tir bén thir ba cé trach nhiém.

Dgo lugt béo Iuem ciia Anh

Vién dé thé quyén dugc quy dinh trong Dao
ludt bao hiém hang hai nim 1906 cha Anh? tai
diéu khoan quyén thé quyén?. Thé quyén trong
dao luat bio hiém Anh duoc dinh nghia la quyén
ctia DNBH dugc khai théc cdc quyén ciia ngudi
durge bao hiém déi véi déi tong duge bao hiém va
huéng céc khoan bdi thudng tir bén thir ba gay
thiét hai di véi nhimg ton tht da dwoc DNBH bdi
thudng. Khi thye hxen céc quyén va yéu chu bdi
thuéng théng qua thé quyén, DNBH chi duge thue
hién duéi danh ngl'ua clia ngu(‘n duoc bao hiém®.
Muc dich ciia thé quyén 14 nhim ngin chén ngu(‘n
duge béo hiém nhan duoc nhidu hon s6 tién bdi
thudng hop ly tirca DNBH va bén thir ba gay thiét
hai. Theo dao luat béo hiém Anh, thé quyén duge
mé rong tir nguyén thc bdi thu'émg cua quan hé bao
hiém trong hop ddng béo hiém, do d6 néu DNBH
khong bdi thudng thi khéng dugc thé quyén. D&
thue hién quyén clia minh, doanh nghiép bao hiém
c&n phAl thure hién hét trach nhxe;m trong hop dong
béo hiém cho ngut‘yl duoc bao hiém. Thé quyén la
thanh phén vén co va tiém 4n ciia hop dong bbi
thudng, do d6 néu DNBH khéng b01 thudng thi
khéng duge hudng cac quyan thé quyén. Ngoaira,
"Tcngoccuadm Insurance Act 1906
™ Tam djch: 79. Quyén thé quyén
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trudng hop tén thit ciia ngudi duge bao hiém
khong gay ra bi bén thi ba thi (hé quyén khong
phat sinh®. Quyen thé quyen phét sinh khi doanh
ng,hxep bo hiém tra cho tn thit dén gioi han duge
yéu cau bdi hop dong bao hiém, tham chi khi thiét
hai thyc té vuot qua sb tién da &,

Khéng khéc so v(‘n thé quyen trong dao lut
bo hiém ciia Uc, quyén thé quyén theo dao luét
béo hiém cia Anh khéng phai 1a mét quyén doc
1ap cua DNBH. Diéu ndy c6 nghia 12 DNBH va
ngudi duge bio hiém duge xem la cing mdt bén
bi thiét hai®? va khi thuc hién yéu cau boi thudng
d6i véi bén thix ba gay thiét hai, DNBH thuc hién
dudi danh nghia ctia nguai dwoc bao hiém va can
phai c6 sy déng y cia ngudi duge bao hiém.
Trong trudmg hop ngudi duge bio hiém khéng
dbng ¥, DNBH dugc phép kién ra Toa bubc
ngudi duge bao hiém déng ¥,

Tém lax ban chit phap ly cua hoat dong
chuyén quyén yau ciu bdi hoan tir ngudi dugc
bio hiém sang DNBH trong bao hiém mang ban
chit cua thé quyén yéu cau theo dao ludt bao
hiém cia cic nude.

Trong luét KDBH Viét Nam, viéc quy dinh
chuyén quyén yéu ciu bdi hoan phan &nh cac ndi
dung ctia hoat ddng thé quyén nhur trong dao ludt
bao hlem cua cac nudce. Mot cach cy lhe ngudi
thé quyen trong bao hiém chi thay thé ngudi ¢6
quyén (ngudi duge béo hiém) trong chimg muc

(I)Trong trudmg hgp DNBH  thanh 104n toan b 1on thét cua ddi tugng bao hiém hojic trong trudmg hop bét ky toin bo p)\an
40 cé thé phin chia dugc cua d8i ugng dugc bio hiém, DNBH s& cé quyu\ nhén nhimg Jgi fch cha ngut‘:l ducc bio hitm déi
véi nhung g| con lai ctia ddi tugng duge bio hiém tuong (mg véi s tién bao hiém da tri, DNBH dugc thé quyén ngum dugc
bao hém déi véi chc quyén coa nguén dugc bao hiém lién quan dén déi tugng dugc bao hiém va huong cic khoan bdi thudmg,
1ir bén gay thigt hei ké tir thai diém phat sinh 1on that.

(2) Tuy thuge vao cic quy djnh da néu & trén, trudmg hqp DNBH thanh todn m{t phan 10n that, DNBH khang ¢6 qu) cn s hiru
déi vai toan bo déi ugng duqc bdo hiém hoic mot phan con Jai cia déi tuong duge bio hiém, DNBH dugc thé quycn ngul‘n
duoc bao hiém dbi véi cac quyzn coa ngum duqc bao hiém lién quan dén déi tugng duge bao hiém va huéng cdc khoan béi
thubmg tir bén gay thiét hai ké tir theri diém 13n thét xdy ra cho dén khi ngudi duge bao hiém da duge bén thi ba gay thigt hai,
theo quy dinh cia lugt ndy, bdi thudmg cho tén that d6™.

» Susan Hodges, 2009, “Cases and materials on Marine Insurance law”, NXB Routledge, tr. 17.

1 John Lowry, Philip Rawlings, Rob Merkin, 2011, “Insurance law: Doctrines and principles”, NXB Hart Publishing, tai ban
Iin 3, tr. 354.

3 John Lowry, Philip Rawlings, Rob Merkin, sdd, tr. 353.

 John Lowry. Philip Rawlings, Rob Merkin, sdd, tr. 352.

21 John Lowry, Philip Rawlings, Rob Merkin, sdd, tr. 355.
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phén gi tri cta nghia vu ma DNBH d thc hién,
ptlz‘m nghia vy con lai tr bén thir ba gay thiét hai
vAn durgc bao luu cho ngudi ¢6 quyén gbe, cu thé
14 ngudi duge bao hiém.

_ Qua céc phan tich trén, tic gia kién nghj st
d6i tidu dé didu ludt “chuyén quyén yéu cau boi
hodan™ thanh “thé quyén yéu cau boi hoan” trong
Lugxt KDBH Viét Nam dé phan 4nh ding ban
chat phap Iy ciia hoat dong nay. Thé quyén yéu
chu bdi hoan trong kinh doanh bao hiém mang
ban cht cia thé quyén yéu cAu. Bén canh do,
viéc sir dung thufit ngit “rké quyén yéu ciu boi
hoan” thay cho “chuyén quyén yéu cau boi hoin”
& tranh gay nhim lAn véi chuyén giao quyén yéu
cdu trong BLDS. Vi vé ban chét phap !y, hai ché
dinh pay la khac nhau, viéc khong phén dinh rd
rang trong luat thye dinh nhu hién tai (BLDS va
Ludt KDBH) s& dén dén nhiéu kho khin cho viéc
4p dung thé quyén doi bdi hoan trong hoat déng
kinh doanh bao hiém, cu thé viéc xem xét s tién
chénh léch giira s6 tién bao hiém chi tra va sb
tién bdi thudmg tir bén thir ba thugc vé DNBH
hay nguoi duge bao hiém, hay viéc liéu DNBH
¢6 duoc phép tir chdi chi tra s6 tién bao hiém khi

ngudi dugc bao hiém tir chdi, hay bao Juu truy
461 bén thir ba gdy thiét hai. ..

Tém lai, viéc nhan dién ban chat phap 1y cia
chuyén quyén yéu cdu bdi hoan trong bao hiém
1a thé quyén yéu cdu 13 mét diéu hét sie quan
trong, déng vai tro tién dé cho viéc hoan thién
ché dinh thé quyén yéu cu bdi hoan trong Luat
KDBH néi riéng va ché dinh thé quyén yéu ciu
trong BLDS néi chung. A
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BAO VE QUYEN DSI VGI BAT PONG SAN LIEN KE ...
(Tiép theo trang 16)

Hién nay, hiéu qua caa viéc bao vé quyén so
hiru bing bién phap dan sy thuong gan lién véi
viéc thi hanh 4n dan sy, nén trén thue ¢ bi anh
hudng rét nhidu béi cang tc thi hanh an dén su
ciing [a mt han ché trong viéc bao vé quyén lgi
cla cée chu thé ¢o quyén d6i voi bit dong san
lién ké. Trong trudmg hop ngudi phai thi hanh 4n
khéng tr nguyén thi hénh ban an thi buge co
quan thi hanh n dan sy phi ra quyét dinh cudng
ché thi hanh. Khi té chirc cudng ché thi hanh 4n,
co quan thi hanh 4n phii phoi hop véi chinh
quyén dia phuong noi ¢6 tranh chap vé bt dong
san 1ién k&, nguoi phai thi hanh an, Tuy nhién, vi
nhiéu 1y do khac nhau, chinh quyén dia phuong
thudmg khéng nhiét tinh phéi hop, hd trg co quan
thi hanh 4n trong viéc 1 chirc cudng ché thi hanh
ban an tai dia phuong. Piéu nay din dén viéc

=)

cudng ché thuémg phai kéo i, gay 1én kém chi
phi va trong nhiéu truéng hop khién vy viéc cang
g nén phirc tap. Trong nhicu trrdmg hop, ngudi
phai thi hanh 4n thudng khéng c6 thai 46 hop tac
thém chi c6 nhimg hanh vi doa nat, ching A
can trd qué trinh thi hén}_\ 4an. Khi ggp phai nhl'mg,
truong hop nhu vy, nhigu co quan thi hanh an va
cac chap hanh vién tnre tiép ¥am nhigm wvu
thudmg c6 tam ly e ngai va cham, khc‘mg‘ mudn
doi m3t véi nhimg doi tuong phai thi hanh an
thiéu quyt It rong viée 16 chic th by 4
da c6 higu luc phap luat. Su thiéu kisy, quyét eria
€6 guan thi hanh dn va cc chdp hanh vién cfip
khién g:ho viéc thi hanh ban 4an kég dai, khe e
gm diimil khéng dam bio quyén loi ey ngﬁ'
froe thi hanh an cling nhu tinh 15 e o
phép luat/. ) T en e o



