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Tom fSt: Su tdng len mgnh me vd ngdy cdng da dgng, phde tgp cua cdc hgp ddng thuang mgi 

qudc ti^ ddi hdi su diiu chinh kip thdi, phii hgp cua phdp lugt, ki cd phdp lugt qudc gia vd phdp lugt' 
quia ti. Vdi tu cdch Id ngudn chu yeu diiu chinh quan he hgp ddng, thicang mgi qudc ti, phdp ludt 
Viet Nam co guy dinh vi mgt trong nhimg vdn di phdp li cSt loi nhdt cua quan he ndy la chgn phdp 
lugt dp dung. Bdi viit phdn tich quy dinh cua phdp ludt Viet Nam hien hdnh vi cdc nguyen tdc chgn -
phdp lugt dp dung doi vdi hgp ddng thuang mgi qudc ti chii yiu tren ca sd so sdnh quy dinh cua Bo 
lugt ddn su nam 2005 vdi cdc dieu udc qudc tiphd biin lien quan, tic do dua ra ddnh gid vd kiin nghi 
hodn thi$nphdp ludt hien hdnh ve viec gidi hgn qi^in lua chgn he thing phdp lugt cua cdc bin trong 
hgp ddng cung nhuxdc dinh he thdng phdp lugt cd mdi lien he gdn bd nhdt mot cdch hgp H. 
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THE LAW APPLICABLE TO INTERNATIONAL COMMERCIAL CONTRACTS UNDER 

THE CURRENT LAW OF VIETNAM 

Abstract: While intemational commercial contracts have been strongly increased in'parallel with 
their diversity and complexity, they are required to be duly regulated by the law. both national and 
intemational ones. As a source of law regulating intemational commercial coniract relationships, the 
law of Vietnam regulates one of the most essential issues of those relationships which is the choice of 
law. The paper analyses the current legal provisions of Vietnam on principles of choice of law 
applicable to international commercial contracts in which it mainly compares the relevant provisions 
of the 2005 Civil Code and those of the related common intemational agreements. On that basis, the 
paper offers some assessments and proposals for improving the current law on limiting the right to 
choice of law of contracting parties as well as properly determining the most related law. 

Kevwords: Choice of applicable law; contract; principle; international commerce 

Received- June ̂ 8l\ 2018; Editing completed: July 1^, 2019; Acceptedforpublication: July 3(f, 2019 

. 1. Khai qudt ve hop dong thvcmg ra^i vd phap luat qude td cd nMdu dinh ngMa khac 

quic te va van de ch9n phap lu^t ap di^ng nhau, vdi nMdu dau Mdu nhdn didn k h ^ 

1.1. Hgp ddng thuang mgi qudc ti nhau. Bdi vilt, vdi myc dich tim Mlu quy 
v l khdi nidm hgp ding thuang mgi quoc dinh cfta phdp lugt Viet N ^ ndn cM nhdn 

tl (HDTMQT), phdp ludt cua cac qftlc gia didn logi hgp ddng nay tiieo quy dinh M?n 
hdnh eua phdp lugt Viet Nam, cd ddi CMIU 

rrr i •- ^ -x- n u r~I. « i«- . vdi mdt sd dilu ude qudc tl noi bdt lidn quan. 
•GiSng vien, TnrinigD?! hgc Luat HS Npi ^ , . 
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nhat tu phap qudc td (UNIDROIT) v l 

HDTMQT (pMdn bdn 2004) My khdng dua 

ra dinh ngMa ve HDTMQT nhung vide xdc 

dinh logi hgp ddng nay duge dua teen ylu to 

"qudc td" cua hgp dong.*'' Ylu td qudc t l 

khdng dugc Bd nguydn t i c cM ra mdt cdch 

cy th i ma quy dinh rdng "yiu td qudc ti cd 

thi dugc xdp dinh bdng nhiiu each". Trong 

dd, quy dinh v l try sd thuang mgi cfta <;dc 

bdn chft the efta hgp ddng dugc ddt tai cdc 

quoc gia khdc nhau cung dugc xem Id ylu td 

4ulc t l c i ^ hgp ding. Ngl dftng ndy phft hgp 

vdi quy ^ n h cfta Cdng udc Vidn ndm 1980 

cfta Lien hgp qudo vd hop ddng mua bdn 

hang boa quic td (sau day, ggi tdt la Cpng 

udc Vidn nam 1980)/^' Cdng udc La hay 

nam 1964 v l ludt thdng nhat ve ki ket hgp 

ddng mua ban hang hod quoc td... 

Bd ludt ddn su nam 2015 vdi tu each la 

dgo lugt gdc dugc dp dyng trong lihh vyc dan 

su ndi chftng, bao g im ca Inih vuc fhtrong mgi, 

khdng cd quy dinh imo ve IffiTMQT. D I xac 

dinh dugc HDTMQT theo quy dinh cfta Bd 

lugt nay phai dya trdn co sd quy dinh cfta 

Dieu 663 v l quan hd dan sy ed ydu to nude 

ngodi ndi chung. Theo dd, mgt quan he ddn 

sy dugc coi lg quan he dan su cd yen td nude 

ngoai kM thuOc mgt trong cac trudng hgp:*^* 

- Quan he dan su cd it nhdt mdt trong cdc 

bdn tham gia la ngudi nude ngodi, ca quan 

td chfte nude ngoai; 

- Quan h^ dan su cd dpi tugng la tai sdn 

dang Men dien d nude ngodi; 

(1). BO nguyfin tic ciSa Vifn thoiig nhat to phap qu6c 
\k UNIDROIT ve hgp dong tiiuong mai quoc te, phiSn 
bin PICC nam 2004. 
(2). Dieu 1 va eiiu 7 C6ng ndz Vien nam 1980 vk hgp 
ding mua b ^ Mng hoS quoc te, Uy ban phap luat 
thuong mai quic te cua Li6n hpp quoc (UNCITRAL). 
(3). £)i^u'663 BO'lulit dan sy nSm 2015. 

- Quan he dan su cd su kidn phap li ldm 

can cft xdc lap, thay ddi, chdm dftt quan he 

xay ra d nude ngodi. 

Vdi tu cdch Id mdt logi quan he cy the 

efta quan he ddn svt cd ydu to nude ngodi, 

quan he HDTMQT cung se duge xdc dinh 

kM ed mdt trong ba ydu td vd mdt chft th i , 

khdch thi va sy kidn phap li ndu trdn. 

Lugt thuang ragi nam 2005 cfta Viet Nam 

Id van ban chuydn nganh didu chinh cac hogt 

ddng tiiuong ragi cung khdn^ cd quy dinh ve 

HDTMQT ma cM quy dinh. vide raua, ban 

hang hoa qudc t l la mdt hinh thfte efta 

HDTMQT. Theo dd* "mua bdn.hdng hod 

qudc ti dugc thuc hiin dudi cdc hinh. thuc 

xudt khdu, nhgp khdu, tgm nh^p, tdi xudt, tgm 

xudt, tdi nhgp vd chuyen khdu".^'*^ Nhu vdy, 

nlu cdn cft vdo quy dinh nay cfta Lugt thuong 

mai nam 2005, yen td nude ngoai hong mua 

ban hdng hod qudc td dd xac dinh quan he 

Iff)TMQT la viec di chuyen hang hoa qua 

Men gidi, bao gdra: xuat khdu, nhgp khdu, 

tgm nhap, tai xi4t, tgm xyat tdi nhdp vd 

chuydn khdu. Theo dd, vi |e hdng hoa dugc 

chuydn dich qua bidn gidi la ddu Mdu d l xdc 

dinh vide mua ban hang hoa qudc td. 

' Cd thd thdy rdng dft cd nMlu dau Mdu 

dugc sft dung d l (finh nghia HDTMQT nhung 

cdc dinh ngMa vd loai hgp ddng nay ddu 

thing nhdt d cho xdc dinh HDTMQT phan 

bi?t vdi hgp ddng thuang ragi trong nude bdi 

tinh qudc t l . Hay ndi each khdc, HDTMQT 

ludn cd su Men di&i cfta "yeii td nuac ngodi". 

Tft nhftng quy dinh cfta phap ludt Vi | t Nam 

M?n hdnh ndi, tren, cd till khai qudt: IffiTMQT 

la sy thod-tiiugn dugc.ki k i t gifta cdc thuang 

nhan cd try sd thuong mgi ndm tren lanh t h i 

(4). KhoSn 1 Dieu 27 LuSt thuong mai nam 2005. 
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cfta cac quic. gia khac nhau vd vide xdc lap, 
thay ddi ho|ic c l ^ dftt quylnvd ngMa vu 
thuang mai qude tl. -HDTMQT cd rat nhilu 
logi, chdng hgn nhu hgp ddng raua bdn hdng 
hod quic td, hgp ddng cung iing dich vŷ  hgp 
ding chuydn giao edng nghe... ; 

1.2. Vdn di chgn phdp lugt diiu chinh 
hgp ddfig thuang mgi qudc ti 

Ddng thdi vdi thyc trgng tdng len cfta cdc 
giao luu thuang mgi quic te, ducmg nMdn cdc 
tranh chdp ve ̂ HDTMQT cung se tang theo. vl 
si lugng vd mftc dd phftc tgp. KM tranhch^ 
xdy ra md khdng cd quy dinh cfta p h ^ lugt; 
khdng CO su ihoa thugn tiaac vl lua chgn 
phap lugt dp dyng doi vdi hgp ddng tiii trudc 
kM di vdo giai quyet tranh chip, caquan cd 
tham quydn vd cdc ben traMi chdp phai ddi 
mdt vdi vin dl phftc tap la phdp luat nude 
ndo se dugc dp 'dung trong viec xet xft vi phap 
ludt vd dilu cMnh hgp ddng thuong mai cfta 
cac nude cd ngi dung rat khac nhdu. Ngay ca 
kM xdy ra cgc tinh hudng khdng dugc dutinh 
tmdc trong cdc didu khodn cfta hgp ^ng hoac 
kM ede dilu khodn cfta hgp ding' cin dugc 
gidi tMch thdm tM nhung tMdu sdt nay cdn 
phdi dugc giai quylt ngay bdng nhihig quy 
pham phap ludt nhdm xdc dinh phgra vi trdch 
nMdm cfta cae bdn. Nhu vdy; cd thi thiy vide 
chgn phap ludt dp dung ddi vdi hgp ddng la 
dieu can tMdt, ddc bidt Id ddi vdi hgp ddng cd 
ylu to nude ngodi (trong do cd HDTMQT) vi 
quan hd hgp dong nay thudng lidn quan din 
it nhat hai he thdng phap lugt cfta cdc qudc 
gia vd xudt Mdn Men tugrig d^c tiift Id Men 
tugng xung d^t phdp ludt. Vide cdc bdn 
khdng ed dy tinh sdn cho vide chgn phap Mat 
dp dyng sd dan den nhthig tin kem va chani 
tre khi gidi quylt tranh chdp. Vi vdy dii vdi 
cac quan he hgp dong cd ydu td nude ngodi 

ndi chung, HDTM(̂ T ndi ridn^ vide cho phep 
cdc bdn trong quan he hop; ddng dugC chft 
ddng vd tu do thod thugn lya chgn phdp lugt 
^ dyng Id m§t quy dttih quan tigng dugc thfta 
nhdn rOng rdi trdn till gidi tft tiirdc dih nay.*̂ * 

Phdp Mat dugc lira chgn dl dp dftng 
dilu'chinh HDTMQT cd hai ehftc ndng,' vai 
trd ea bdn: , , , 

Thie nhdt, phdp lugt duge lya chgn dl dp 
dung sd la ca sd dinh hudng cho bdnh vi cfta 
cdc bdn ttong hgp ddng. Rd rang, phdp Mat 
hgp ddng cac nude khac nhau cd nMdu quy 
dinh Ididng giing vhsai. Vi du: theo phdp Iu$t 
Vift Nam, mdt hanh vi cua ddi. tdc dugc coi 
la vi phgra hgp ding nhung theo ludt dp dyng 
cho hgp ding do cdc bdn lya ehgn tiu hanh vl 
dd khdng dugc coi Id vi pham hgp ddng; hogc 
ttong nMdu trudng hgp tiieo phap li4t Viet 
Nam tM tiidi Mdu khdi kidn do vi pham hgp 
ddng da het nhung theo phap lultt dp dung, 
thdi Mdu dd ed the van cdn. Nhu vgy, kM tiiyc 
M^n hay khdng thyc M?n m^t hdnh vi ndo dd' 
lidn quan din hgp ddng, ehft the cin phai ddi 
CMIU vdi: phap Mat dp dyng. Mat khdc, 
HDTMQT dft dugc giao kit chdt chd Mn 
dau tM bdn thdn nd cung khdng the dy kiln 
hit cac tmh hudnged thi xdy ra trdn thyrc tl. 
Do dd, cin bd sung chd dinh phdp li cy the 
vl lUa ehgn phdp ludt dp dyng cho hgp ding 
dd. Cdn eft vdo phdp lugt dp dung, cdc ben 
xdc dinh dugc hdnh vi cfta minh cd bi cam 
hay khdng, cd vi phgm bgp ddng hay khdrig 
vd cd gid tri phdp li rang bu0c hay khdng. 

Thie hai, phdp ludt dugc lya chgn de dp 
dyng Id ca sd-phdp li dd gidi quydt ttanh 

(5). Nguyin Thi Hing Trinh, '̂ Nguyen tic ty: .do chgn 
phSp lû it cho hgp ding tft Cong u6c Rome 1980 d^n 
Quy tac Rome I v^ nhin vl Vi§t Nain", Tgp chi nghiin 
dhi lgp phdp, s6 6 (l6T),th&Dgmo\0. 
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chdpi Cd the thay ttdn thyc tien, yiec rlua 
ehgn phdp ludt dp dyng doi vdi quan he hgp 
dong cd y ngMa ttong vide dam bao an todn 
yd ragt phdp li, ttanh cac rui ro khdng tidn 
lieu trudc. Dieu khodn chgn phdp limt dp 
dung nay da till Men -y eW thing nhdt cfta 
cdc bdn ttong vifc lyra chgn phdp lugt nude 
ndo dd didu cMnh ndi dung hgp ddng hoae 
dp dyng phdp ludt ndo dl gidi quylt kM cd 
ttanh chip, Thdt vgy, khdng chuydn gia phdp 
li ndo cd thd khdng dinh dugc ring kM dam 
phdn sogn thao hgp ddng hg cd thi du li?u 
mgi tinh hudng cd the xdy ra ttong qud trinh 
thyc M$n hgp ddng va cd sy du lieu cdch 
thftc gidi quydt cdc tinh hudng do ttong hgp 
ddng. Cho dft cdc ben ed kT nang sogn thdo 
hgp ddng.tdt den mftc ndo di nfta tM su thda 
thugn cfta cdc bdn ttong hgp ddng khdng bao 
gid dft. Do vgyv can phai dya vdo phdp lu^t 
dd gidi quydt ttanh chip. 

2. Quy dinh cua phap luat Viet Nam 
hi^n hdnh vlchgn phdp luat dp dung doi 
\&i hgp ding thirgng mai quoc te 

Vdi tu cdch la dgo lugt gdc didu cMnh 
eac quan hd phdt sinh ttong lihh vuc dan sy 
ndi chung, bao gdm cacdc quan he dan syi 
tiiuong mgi, Iao dgng, hdn nhan gia dinh; 
BLDS nam 2015 dugc xdy dyng tten tinh 
thdn kl thiia va phdt tridn BLDS nam 2005, 
dilu chinh m0t cdch rgng rai cdc quan h | giao 
luu ddn sy phdt sinh ttong ddi song thirc tl. 
BLDS nam 2015 xay dung mdt phin ridng Id 
Phin thft 5 dl quy dinh vd quan b? dan su cd 
ylu td nude ngodi, chu ylu la cac quy phgm 
xung dgt dk chgn phdp ludt dp dyng ddi vdi 
nhdm quan he ndy. Vi vdy, kM tim Mdu quy 
dinh cfta 0idp lu|t Viet Nam "Vd vdn dd chgn 
phap lugt dp dung^oi vdi quan h? HpTMCJT, 
tiiyc chit chinh la tim Mdu nhftng quy .dinh 

cfta BLDS ndm 2015'vl vdn dd nay, cythl la 
quy dinh vd hgp ddng cd ydu tl nude ngodi. 

2.1: Phdp ludt'do cdc ben thod thudn 
lua chgn 

. Xudt phdt tft ban chit cfta hgp ddng la su 
thod thudn, tdn ttgng y cM thoa thugn cfta 
cdc bdn va coi nhimg thod thugn dd dugc 
tiiilt lap gifta cdc ben Id ludt cd M|u l\rc cao 
nhit ddi vdi hgp ding, nguyen tdc ca bdn 
dugc dp dyng dl dilu cMnh quan hdi hgp 
ddng cd ydu t l nude ngodi tu trudc den nay 
theo quy dinh cfta phdp ludt Viet Nam deu la 
nguyen tdc Lugt do cdc bdn thoa thudn lya 
chgn (Lex Voluntatis). Day cung la nguyen 
tac dugc gM nhgn theo thdng Id qudc te va 
phap lugt efta nMeu quoc gia tten the gidi. Vi 
du: Dilu 3 Cdng udc Rome ndm 2008 cfta 
Lien minh chdu Au ve Mat dp dung cho 
ngMa vu hgp ddng quy dinh: "hgp ddng 
dugc diiu chinh bdi ludt do cdc hen lua 
chgn".^^^ Cdng udc Vidn nam 1980, Quy tdc 
La Hay ngay 15/6/1955 vd ludt dp dyng vdo 
hgp ddng mua bdn hdng hoa qudc tl, Cdng 
udc lidn M^ vd lugt dp dung ddi vdi bgp 
ding quoc te nam 1994^''... cihig cd quy 

(6). Cong udc Rome ve luSt &p dyng cho nghta vy cCia' 
hgp d6ng, htjps://thuvienphaplnatvn/van-ban/ Thuong-
mai/Cong7UOC-Rome-.]980-Luat-ap-dung-doi-
voi-cac-nghia-vu-theo-h6p-dong-204538.aspx, truy 
CEip 22/02/2019. ' " 
(7). C6ng u6c Li€n My v^ Mt dp dung cho hgp ding 
quoc tS nam 1994 (c6n dugc ggi t3t. la Cong mjc 
Mehico 1994, vl dugc ki t̂ i thMi ph6 nay),tai DiSu 7 
quy dinh: "Hpp dong dugc diiu chinh bai lugt do cdc 
ben l^ix chgii. Thod thugn ve su lua chgn ndy phai 
minli thi ho^c, niu khong co thoa thugn, sulyca chgn 
nity phai dugc.suy ra mgt each ro rang tir hanh vi cu 
thi cua cdc ben vd tit cap diiu khoan hgp ding dgt 
trong ting the vdi hgp dong chua chiing. Su lua chgn 
ndy CO the dieu chirih todn bg hgtp dong'ho^c mgt 
phin.hgp ddng": ••.'•••-
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dtnh tucmg ty vl viec sft dyng ludt do cdc 
bdn lya "chgn dl dilu chinh quan h$ hgp 
ding va gidi quydt cae ttanh chap pl^t sinh. 

BLDS ndm 2015 Men hanh cd mdt dilu 
khodn duy nhit quy dinh vd hgp ddng cd ydu 
tl nude ngodi Id Didu 683. So vdi BLDS 
nam 2005̂  quy dinh nay cfta BLDS nam 2015 
cd tuong ddi nMdu thay ddi. Ve mgt Mnh thftc 
vald thudt Idp phap, tft hai didu lugt ridng bidt 
vl ndi dung hop ding (Bilu 769 BLDS nam 
2005) vd Mnh tiiftd hgp ding (pilu 770 BLDS 
nam 2005) ddniiay dugc ggp chung lgi thdnh 
mdt dilu chung vd hgp ddng. 

v l ngi dung quy dinh, mac du nguydn 
tac chung vl vide lya chgn phdp lugt dp dyhg 
ddi vdi quan hd hgp ding vin dugc gift 
nguydn nhung cac quy dinh cu the thay ddi 
tuong dii nMlu vd rd net.' 

Trude tidn, cd thd'thiy rdng theo quy 
dinh cfta BLDS nam 2005, nguydn tdc dp 
dyhg phap Mat do Cdc bdn thod thudn lya 
chgn dugc quy dinh mdt each gian tidp. Cu 
till, tiieo khodn I Didu 769 BLDS nam 2005 
"Quyin vd nghia vu cua cdc bin theo hgp 
ddng duge xdc dfnh theo phdp lugt cda nu&c 
nai thuc hien hgp ddng, hiu Ididng co thod 
thugn khdc". Nhu vgy, khd nang lua chgn 
phdp lugt dp dyng dii vdi ndi dung hgp ddng 
cfta cac bdn trong quan be dugc suy didn 
gidii tilp tft c\ira tft "ndu khdng cd thoa thudn 
khac", tftc la tirdng trudng hgp cdc bdn cd 
thod thuan ve~vidc chgn ludt dp dyng tin sd 
tiieo sulua chgn cfta cdc ben, ngugc Igi se ap 
dyng'phdp ludt cfta hude ndi thyc M^n hgp 
dong; Cdch quy dinh nay khdng rd rang, gay 
nMlu ttanh cdi, d%c bidt ddi vdi chinh cdc 
chft the thain gia ki kit hgp ddng cimg khdng 
ddm bdo dugc su ydn tdni c ^ chin chg hg 
ttong viec thoa thugn; dd thing; nhdt viviec 

chgn ludt dp dyng. Tgi thdi dilm nay, mdt sd 
van ban phdp ludt chuyen ngdnh nhu Lugt 
hdng khdng ddn dyng Vidt Nam nam 2006, 
Bd ludt hang hai nam 2005̂ *̂ cd̂  dua ra quy 
dinh cu the va true tilp vl vide chgn phdp 
ludt dp dyng ddi vdi cdc quan he hgp ddng, 
tuy nMen nhung quy dinh efta cdc van ban 
ndy cM la nhung quy dinh cfta cdc quan he 
chuydn bi?t vd cy till, khdng duge sft dung 
de dp dyng didu ehinh si lugng Idn cac hgp 
ding quoc td ttong cae ITnh vyc khdc; 

Nhgn thiy dugc han chi ttong vide quy 
dinh gidn tiep nhu vgy vl quydn chgn ludt dp 
dyng, BLDS nam 2015 dd xdy dung quy djnh 
cy thi, tryc tidp vl nguydn tic nay. Khodn 1 
Dilu 683 BLDS ndra 2015 quy dinh: "Cdc 
bin trong quan hi hgp ddng dugc thod thugn 
lua chgn ph^ ludt dp dung ddi vdi hgp 
ddng". Theo dd, phap Mat dugc lua chgn dp 
dyng ddi vdi hgp ddng se dieu ehinh cdc vin 
dl lidn quan phat sinh tft hgp ddng, tft quyen 
va ngMa vu, ttdeh nMdm cfta cdc ben, cdc chd 
tai dp dung... Quy dinh ndy dugc xdy dung 
hodn toan phft bgp vdi bdn chit cfta quan he 
hop ddng, phft hop vdi thdng Id quoe td vd 
dap ihig'thuc tiln giao luu ddn sy qudc tl 
dang diln ra. 

Can cft vao quy dinh ndy cfta BLDS nam 
2015, nlu la hgp ddng cd ylu td nude ngoai 
tM cdc ben se dugc lya chgn ph%) ludt dp 
dung dd dilu chinh hgp ddng rad khdng phan 
biet la hgp dong dan su hay hgp ddng 
thuang mgi, hgp ddng mua ban hang boa. hay 
hop ddng cung cip dich vu. Day cung Id 
didm khae bidt so vdi BLDS nam'2005 vi 
Dilu 769 BLDS ndm 2005 cd tdn Id "hgp 
ding dan su", ttong kM do, theo quy dinh 

(8). Dik 4 80 luat hing hdi nSm 2005. 
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dia. B$ luilt mdi thi diSu khodn, v^ h<;»p d^ng 
niy dugrc gpi ten la "hop d^ng". .Ngoii ra, 
tmao day, mpt tru&ng hpp ngoai IS khSng 
cho phep c4c ben tham gia ki ket hpp dong 
dupe Iva chpn phap lu$t ap dimg li trudng 
hpp hpp dong dupe .giao ket va .thuc hi|n 
hoan toin tai Viet Nam. Dopn 2 khoin 1 
Di6u 769 BLDS nam 2005 quy dinh loai hpp 
dong nay "phdi tudn theo phdp lugt CQng 
hod xd. hgi chii nghta Viet Nam'.'. Quy djnh 
nay da khong con t^n tji trong BLDS nim 
2015. Nhu.vsly, chi cin hpp dong co ySu t6 
nuoc ngoai l i cac ben co thS lira chpn phip 
luat ap dyng mi khong cin quan tam din 
vice hpp Sbng do co giao, kk vi thuc hi$n 
hoan toin tai Viet Nam hay kh6ngi 

Ve pham vi phip lu^t mi'cac bSn trong. 
hpp dong dupe thoi thuin lua chpn, trudc 
diy ciing nhu hiSn nay, phip luit Viet Nam 
kh6ng c6 quy dinh vh gidi. han. Nhu viy, cac 
b@n hoin toin CO the lira chpn bit kl he th6ng. 
phip luit cia qudc .gia nio trSn thi gioi mi 
hp mu6n dl ;dilu chinh quan h$ hpp dong 
phit,sinh mi khong nhit thiet phii la p h ^ 
luat ciia mpt quoc gia lien quan den hpp dong 
nhu phip lu4t cua mpt trong cic b6n, phip 
luit cua nude nori giao ket hpp dong, phip 
luit cua nude noi th\tc hien hpp d^ng... miln 
ring "hgu .qua cua viec dp di/tng phdp ludt 
nude ngodi khong trdi vdi cdc nguySn tdc co 
bdn cua phdp lugt Vi$t Nam"P^ Tham chi, 
cac bSn hoan toan c6 the lua chpn diSu udc 
quflc tl, tip quin quic t l de dieu chinh^^^L. 
Dilu niy dim bio sy t\r do y chi cia cic chu 
thi khi tham gia quan he hpp ddng. 

Ngoii ra, phip luit cho phep cic ben cd 

thi thoa thuin thay dii phap luit ip dyng, ddi. 
vdi hpp dong nhung vigc thay dfli dd khong 
dupe inh hudng din quyin, lpi ich hpp phip 
cia ngudi thii ba dupe hudng trudc khi thay 
doi phap luit ap dimg, tru trudng hpp ngudi 
thii ba dong y.*̂ '̂  • . ; . 

2.2. Trudng hgp cdc bin khdng cd thod 
thugn lua chgnphdplugtdp dung 

Nhu da neu tren, mac di vice xic dinh 
phip luit ip dyng doi vdi hpp; dflng c6 ylu td 
nude ngoii (bao gdm HDTMQ.T) li viee lim 
c6 y nghia quan trong, cac bSn nen cd ,sy chii 
dpng thoi thuin tai thdi dilm giao kit hpp 
dong ve phap, luit dupe lua chpn 6k ip dyng. 
Xuy nhiSn,,,trSn thuc tl, cho din thdi dilm 
hien tgi, khflng phii chd thfl nio tham gia vio 
cic giao luu din su, thuong inai quoc tl cung 
hilu hit dupe tfnh chdt ciia cic quan he hpp 
ding cd ylu tfl nude ngoii ciing nhu y nghia 
cda £flu khoin chpn luit ap dung cjio den khi 
ed tranh chip xiy ra. Vi viy, v|n tfln t̂ ii nhimg 
hpp dong dupe giao kit mi thilu dieu khoin 
vichpn luit ip dyng, tiic la duoc phip luit 
trao quyin ehi ddng nhung lai khflng thyc 
hien quyen dd. BLDS nam 2005 quy, djnh nlu 
trudng hpp nay xay ra, nhu da ndi d tr^n, 
phip luit dupe ap dung de dilu chinh Ii phip 
luat ciia nude noi hop dflng dupe thuc hi^n. 
Quy dinh niy di gay ra nhilu khd khin trpng 
vi?c xic dinh phip luit ap dyng ddi vdi trudng 
hpp eac ben khflng thoi thuin vl chpn luit 
nhung ciing khflng cd thoi thuin xic dinh cu 
thi .diu l i noi thuc hi^n hpp dflng. Nhin thiy 
dupe hgn chi dd, quy dinh niy din BLDS nSm 
2015 da khflng con nOa. Thay vio dd, khoin 
1 Dilu 683 quy djnh: "Trudng hop cdc b^n 
khSng c6 thod thugn vi phdp lugt dp dung Ihi 

(9). DiSu 670 BLDS nam 2015. 
(10). Cic dilu 665,666 BLDS nSin2015. (11). Khoin 6 Di4u'683 BLDS nam 2005. 
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phdp Ifcgt ciia nude cd mgi liert hi gdn bd 
nhdt v&i hgp.dgng d^. dicgc dp dyng"- Day Id 
quy dir^ dugc coi Id tidn b$ ban so vdi quy 
dinh eua BLDS nam 2005, .d^ftng^ugc thuc 
tien dp dyng lu^t cung nhu ddm bdo dugc ban 
chit cfta cdc quan he dan. sy. ndi chung, quan 
h? hgp ddng nf̂ i ridng. Tu phap qudctl cua 
nhilu nude cung. cd quy dinh vl xdc dinh 
phdp lugt dp dyng dua ttdn, tidu cM "mii lien 
h^ gin bd nhit" nhung khdng dinh ngMathl 
nao la"moi,Uenh? ginbd nhit" ma ttao cho 
tiiam phdn quyen xac dinh dua v^o cap hodn 
cdnh thuc.td cfta vu vi^c cin giai quylt.^'^' 

Trong ]kfai dd, phdp lugt Vidt Nam cd quy 
djnh vd hudng dhi .cu thi yd vide xdc dinh 
phap lugt cd mdi lien he gin bd nhit cho cdc 
logi hgp ddngcjiuydn bigt. Khoan 2 Didu 
683 BLDS nam 2015 cfta Viet Nam Ii?t kd 5 
trudng bgp, tlieo dd, phap ludt cfta nude cd 
mii quan he gdn bd nhit, ddi vdi moi logi 
hgp ddng dgc thft: 

- Ddi vdi hgp ddng raua ban hdng hoatM 
phdp,lugt cfta nude nai ngudi bgn cu trft nlu 
Id ca nhdn ho^c noi thdnh lgp nlu Id phdp 
nhdn dugc coi Id gin bd nhit ydi hgp ding. 

- £}li vdi hop ding dich vy, phdp lugt 
gdn bd nhit Id phdp Mat efta nude nai ngudi 
cung cip dich vy cu trft neu la cd nhdn hodc 
nai thdnh lap nlu la phdp nhdn. 

- Doi vdi hgp dong chuyin giao quyen 
sft dung hogc chuyin nhugng quylh sd huu 
tri Md, phdp ludt cfta nude nai ngudi nhgn 
quyin eft irCi nlu la cd nhdn hoae nai tiidnh 
Igp neu Id phdp nhdn dugc coi Id gin bd 
nhat. Iheo quan didm truyin thing, lihh vuc 
sd hftu tri tue Id ITnh vuc dae thft khdng phdt 

smh xung dgt phdp luat, tuy nMdn, lidn quan 
den cdc logi hop ding chuyin nhugng hogc 
chuyen giao quydn sd hftu tii tue tM xung 
dgt phdp lugt hoantoan cd thi xdy ra. 

- Doi vdi hgp ddng lao dOng, phdp ludt 
dugc coi Id gin bd nhit Id phap ludt cfta nude 
noi ngudi lao ,d0ng thudng xuyen, thuc M$n 
cdng vide. Nlu ngudi lao dgng tiiudng xuydn 
tiiyc M§n cdng vi^c tgi nMlu nudcikbac nhau 
hodc khdng xdc dinh dugc nai ngudi lad dgng 
thudng xuyen thyc M$n cdng vide tM phdp 
ludt cfta nude cd mdi Hdn he gin bd nhit vdi 
hgp ddng lao dgng la phdp Judt cfta nudcnoi 
ngudi sft dyng lao ddng cu tni dii vdi cd 
nhan hodc thdnh I$p ddi vdi phdp nhan. 

- Doi vdi hgp ding tieu dung, phdp. lugt 
cfta nude noi ngudi tidu dftrig cu trft duge 
xdc dinh Id phap Mat gdn bd nhit vdi. hgp 
dong. Vide dua ra lua chgn nay trude hit 
nhdm dam bdo quydn Igi cfta' ngudi tidu 
dung, ddng thdi tang ttdch nMem vd y thfte 
tdn ttgng ngudi tidu dftng cfta bdn crnig cip 
hang hoa dich vy. Bdn cgnh do, yi^c lya 
ehgn phap Mat cd mdi lidn he gan bd nhat 
ddi vdi hgp ddng dich vy Id phap ludt cfta 
nude noi ngudi tidu dftng cu trft la phuang 
dn tgo thudn lgi tit nhit cho co quan giai 
quylt ttanh chip ttong qud trinh thuc Men 
cdc hdnh vi to tyng cin tMet*'̂ ' 

Cach quy dinh ve phap lugt ed mdi lidn 
hd gin bd nhit vdi tftng logi hgp ddng dya 
vao ddc thft cua m5i logi la ragt each quy 
dinh hodn toan mdi cfta phap ludt Viet Nam 
lin diu tien. dugc ghi nhgn ttong BLDS 
2015. Quy dinh ndy da tiem can dan vdi 

(12). Ng9 Quic Chiln, "So sSnh itnOt so quy dinh 
Chung cua tu phdi) quic tl BI v& Vi|t Nam", Tgp chi 
nghiin ciiu l^pphdp, s6 15/2014. 

(13). Nguyin V5n Cir, Trin Thi Hu§, Binh lugn khoa 
hgc Bg lugt ddn su ndm 2015 nude C^ng hod x3 h^i 
chu nghTa Viet Nam, Nxb. C6ng an nhSn dSn, Hh N6i, 
2017, tr. 1082. 
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phip luit cda cac nude the gidi bdi da loai 
bd dupe khd khin thudng gip khi ip dyng 
quy dinh trude diy ciia BLDS nim 2005 l i 
trong trudng hpp cie bSn khong edthoi 
thuin lua chpn phap, luit ip dyng thi se ip 
dung phip luit cua nude noi thue hien hpp 
d6ng. Dfli vdi mdt hpp dflng cd yflu tfl nude 
ngoii, trong dd cd cic HDTMQT, viec xac 
'djnh nod thuc hien hop ding khflng don gian 
vi cd khi hpp ding dupe fliyc hi$n trSn lanh 
thi cua lihilu quflc gia khic nhau, nhit li ddi 
vdi hpp ddng song vu, cic hpp dong lien 
quan den tii san vfl hinh..., 

' Mic du quy dinh cu thi nhu viy nhimg 
phip luat Cling van dfl md cho cie ben mpt 
hudng di linh hoat, tde la dii vdi cic hop 
ding kl tren, khflng phai liic nao phip luit 
dupe ip dung cung chi l i mpt phuong an. 
Trong trudng hpp chdng minh dupe phip 
luit cua mflt quflc gia khic cd mdi lifln he 
gSn bd vdi hpp ddng hon so vdi phip luit 
diipc quy diiih thi phap luit dupe ip dung la 
phip luit eua nude dd.* 

2.3. Mgt si trudng hfip ngogi li cho nguyin 
tdcphy) lugt do cdc bin thod thugn lua chon 

Mic dii dua ra nguyen tic cho phep cic 
bfln dupe tu do y chi vi thoi thuin vl chpn 
phip luit ip. dyng doi vdi hpp dflng phat 
sinh, tuy nhien, nguyfln tic nio ciing se cd 
nhiSng ngoai le nhit dinh, s\r ty do dupe Uao 
cho trong mpt gidi han nhit dinh nham muc 
dich dim bio trat tu xi hpi, phap luit trong 
nWtag tinh huflng dac bi?t cy thi. Ben canh 

,, quy dinh -chung vl trudng hpp phip luit 
nude ngoii khflng dupe ip dyng neu phap 
luit dd trai vdi eac nguyen tie ca bin cua 
phip luit Viet Nam, BLDS nim 2015 eiing 

(14). Khoan 3 DiSu 683 BLDS nSm 2015. 

dua ra cie ngo^Te cy thl̂  cho nguyen tic 
phip luit do cie ben thoi thuin lira chpn. 
Theo khoin 4 vi khoan 5 Dilu 683, phip 
luat do cic b8n thoi thuin lua chpn khong 
dupe ap dung trong cac tnxdiig hpp sau diy: 

- Trudng hpp hpp ddng cd ddi tupng li 
bit dpng sin thi phip M t ap dyng doi vdi 
viee chuyin giao quyen sd hiru, quyen khic 
doi vdi tii sin l i bit dpng sin, thufl bit dpng 
sin hoic viflc sii dung bat dflng san de bio 
dam thuc hien nghia vu la phap Mt eiia 
nude noi cd bat dpng sin. 

- Trudng hpp phip luit dd cic ben lua 
chpn trong hpp ddng lao dflng, hpp dong tiSu 
diing ed inh hudng din quyen lpi tii thieu 
cua ngudi lao dpng, ngudi tieu diing theo 
quy dinh eua phip luft Viet Nam thi phip 
luit Viet Nam dupe ap dyng. 

Xuit phit t i nhflng die trung rieng ciia 
cic loai hpp ding nay ma phap luit phii td 
quy dinh ngoai le. Ddi vdi hpp ding bat 
ddng sin, dii' tupng ciia nd la mpt loai tii 
sin dac biit, nhgy cim va lien quan den 
nhilu vin de ve ehinh tri, kinh te, xi hdi ciia 
mdt quflc gia. Die biet, d gdc dp luat quic te 
thi bit dpng sin tao thinh dit dai, lanh thfl li 
mflt bp phin lim nen chu quyen' cua quic 
gia. Vi viy, ci5 thi thiy ring khong cbi dii 
vdi loai quan he hop ding ma trong giao luu 
din su quic tl ndi chung, bit ki quan he nao 
lien quan din bit dpng sin thi nguySn tic 
dupe ip dyng de dieu chinh se la Luit noi cd 
tii sin (Lex r'ei sitae). Ndi each Idiic, cac . 
ben khflng thi lua chpn phip luit ip dung 
eho hop ddng cd "doi tupng l i bit dpng sin. 
Diy li quy dinh hop li va phu hpp vdi tu 
phap qudc tl ciia lihieiinirdc. Dilm ding luu 
^;d,diy li quy dinh nay da ro hon so vdi quy 
dinh ciia BLDS nim 2005. Nlu nhu khoan 2 
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Dilu 769 BLDS nim 2005 quy dinh chung 
ring "hgp ddng lien quan den bdt dgng sdn 
a Viit- Nam phai tudn theo phdp lugt Cgng 
hod xd hgi chi nghta Vi$t Nam'', khoin 4 
Dilu 683 BLDS nim 2015 di quy dinh ro 
hon li chi nhung hpp dflng "cd 36i tuang Id 
bdt dgng sdn" thi cic ben mdi khflng dupe 
lua chpn phap luitap dyng. 

Dii vdi hpp ding lao ddng, hpp dong 
deu diing, lifln quan din nhflng quan hd din 
sy nhung tinh chit cua nd l i gifla hai bfln 
chu thi ki kit hpp ddng thi ben ngudi lao 
d$ng, ngudi tieu dung 1^ dupe danh gia li 
ngudi d thi ylu, cin dupe phip luit bio vfl 
nhiing quyin va lpi ieh tdi thieu. Ngudi lao 
d§ng va ngudi tiflu ddng hiu nhu khdng cd 
CO hpi dl dam phin cac ndi dung eua hpp 
ding. Khi dupe trao quyen lira chpn phip 
luit, ben dl nghi giao kit hpp dflng (thudng 
li ben sfl dyng lao ddng vi ben chuyen 
nghi?p cd nhilu thflng tin vi kinh nghiem 
hon) se cd xu hudng dua vio trong hpp ding 
dilu khoin lua chpn ip dung he thing phap 
luit ed ;lpi nhit cho minh, anh hudng den 
quyin lpi ciia ngudi lao dpng va ngudi tieu 
diing. Vi viy, phap luit quy dinh chuyen bi$t 
dinh cho nhflng Ioai hpp dflng niy ring 
trong trudng loop mac du cac bSn cd thoi 
thuin chpn phip luit ip dyng nhung neu luit 
dd.cd inh hudng den quyen lpi tdi thilu ciia 
ngudi lao ddng, ngUdi tieu diing thi phap 
luit dupe ip dung sS liphap luitVipt Nam. 

Nhflng ngoai 1? niy l i hpp li vi tuong 
thich vdi phap luit quflc te. Hon nfla, phap 
luit khflng triet tieu hoan toin qUyert thoi 
thuin lua chpn phip luit ap dyng ddi vdi cae 
bfln trong hai loai hpp dong nay mi chi la 
gidi han eho quyin tu do dd, trinh xim hai 
din nhflng lpi ich tfli thilu nhit. Cic bSn 

trong hpp dflng lao' ddng vi hpp ding tieu 
dung van dupe lua chpn phap luat nude 
ngoii dl ap dyng cho hpp dong eua minh. 
Chi khi phip luat mi eac ben lua chpn anh 
hudng den quyin lpi toi thieu cua ngudi lao 
ddng vi ngudi tidu dung Viet Nam theo quy 
dinh cua phip luit Viet Nam thi su lya chpn 
dd mdi khflng cd gii tii. Ngupc lai, nlu eac 
quy dinh cua phip luit cua nude mi cic bfln 
hra chpn cd nhimg quy dinh ngang bang 
hoac thuan lpi hon sd vdi phip luit Viet 
Nam thi phap luit dd van dupe ap dung. 

3. 9anh gii va kien nghi hoan tfaifn 
quy djnh hi|n hanh ciia phap lu|it Viet 
Nam ve phap luit ip dung doi vdi hffp 
dong thirffng mai quic te 

Tfl nhflng phin tieh, dinh gii ttfln co sd 
so sanh vdi quy dinh cua BLDS nim 2005, 
cd thi thiy ring nhflng quy dinh mdi cua 
BLDS nam 2015 vl van dl chpn phip liiit 
ip dung dfli vdi hpp 4flng c6 yeu tfl nude 
ngoii, bao gim ci HDTMQT la bude tiln 
vupt bic so vdi quy dinh cu. BLDS nam 2015 
tiln bp hpn vl Mnh thiic ghi nhin, gflp 
chung hai dilu khoin vl npi dung vi hinh 
thiic cua hpp dflng dl tio su thflng nhit, 
thuin tidn trong viec ap dung phip luit diSu 
chmh dfli vdi hop dflng. Quan trpng hon, nfli 
dung cua Dilu 683 BLDS nam 2015 vl xic 
dinh phip Mt dupe ap dyng dfli vdi hpp 
ddng thuc sy gin vdi ban chit cua quan hfl 
hpp ding thudc pham vi dilu chinh ciia tu 
phap quoe te li nhflng qUan he ludn lufln gin 
vdi ylu td nude ngoii', lien quan din hai hay 
nhilu h? thing phap Mt cda nhieu quoc gia 
khae nhau nhung van gifl ngiiyen ban chit 
ciia quan he hop dong la su thoi thuin. Mic 
du BLDS nam 2015 ve ea ban phu hpp vdi 
thuc tiln vi thflng Ip qude tl, tuy nhidn, tren 
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ca sd nghidn cftu yd HDTMQT trong thyc 
tien giao,kdt vd phap ludt qudc te, cd thd 
thay vin cdn tdn tgi mdt s6 vin dd dudi day: 

- Phap lugt chua cd quy. dinh cu thd ve 
gidi hgn phgm vi he thdng phdp ludt raa cdc 
bdn cd the lua chgn. Vivgy ttong thyc td, cdc 
bdn chft thd tlram gia vao giao k t̂ HDTMQT 
phdt sinh mdt dgng cau hdi thudng.gap Id cdc 
ben cd the thod: thugn l\ra chgn mdt he thdng 
phdp lugtMidng cd m6i quan h§ thyc chit vdi 
hgp d^ng de dp dyng hay khdng? 

Chdng hgn, ttong hgp d6ng gifta mdt 
doanh nghidp Viet Nam va mgt doanh n ^ d p 
Hga Ki, eac ben cd,thoa thugn: Trong trudng 
hgp ndu hgp ddng khdng cbi rd titi ludt thuc 
chit cfta Ph^ se didu chinh. Thuc td cho thiy, 
cung khdng.it trudng, hgp cdc bdn lua chgn 
m^t hd thdng phdp ludt khdng cd.lidn quan 
gi din hgp ddng. Theo quy dinh tgi Dilu 683 
BLDS nam, 2015,' trudng hgp .cdc ben khdng 
CO tiiod thudn vd phdp lugt dp dung thi phdp 
li4t cfta nude cd radi Uen hd gin bd nhit vdi 
hgp ddng do d u g e ^ dung. Trong ttudng hgp 
cy thd ndy, rg rang cdc ben cd dua ra phuong 
an chgn ph^ ludt dp dyng chft khdng phai Id 
khdng cd thod thugn, vi vdy cftng khdng thd 
diing didu khoan vd phap ludt cd mdi Hdn.he 
nhit vdi hgp ddng di dp dyng. 

Tham'khdo phdp lugt cdc nude cho thay, 
cd nhieu each gidi quyet khdc nhau., Phap 
Iu$t My ydu ciu phap ludt dugc lua chgn 
phai cd mdi quan he thyc chit vdi hgp ddng, 
ttong khi Didu.2 Cdng.udc Rome vd Didu 2 
Quy tie Rome I khdng ddi hdi mgt-m6i Uen 
h? thyc chit, hay, lidn he khac ydi phdp ludt 
4ugc lua chgn.*'̂ * Mdt sd nha nghidn cftu 

(15). Tru6ng D^i hpc Lu&t H^ Npi, Giaa trinh tu 
phdp quoc //, Nxb. C6ng ah nhin dSn, H^ N^i, 201'T; 
tr.398. 

phdp lugt cfta* Vidt Nam cftng ftng hd' vi m0t 
sd lido. Thic nhdt, cdch quy dinh nhu vdy 
dam bao tdn trgng tdi da quydn tu thod thugn 
cfta cac bdn, ddy la mdt ttong nhung nguydn 
tic CO ban cfta hgp ddng; thic hai, vide chO 
thoa thudn lya.chgn phdp. lugtcfta nude thft 
ba nhu mgt-gidi phdp trung gian se giftp cho 
cdc ben thuc hi?n hgp ddng de dang hon 
ttong trudng hgp bdn Viet Nam khdng mudn 
dp-dyhg lugt cfta.bdn nude n^di vd bdn nude 
ngodi khdng mu6n dp dyng phdp lugt Viet 
Nam; thi^ ba, phft hgp vdi thdng Id quoc te 
khi cdc bdn cdn dugc phep. thoa thudn lya 
chgn tap qftdn thuangmgi qudc td hay nhung 
i^uydn tic cfta HDTMQT da. duge thfta nhan 
rgng rdi (vi du: Bd nguydn tie cfta Unidroit 
vl HDTMQT). 

Thye tien boat ddng thuang mgi quoc te 
eimg cho thiy, eae bdn vdn cd xu hudng lya 
chgn ragt b# th6ng phdp lugt khdng cd moi 
lidn he thuc chit vdi hgp ddng hoae lya chgn 
tgp qudn thuang mgi qude td dd didu chinh 
quan hd hgp ddng. Vi vay, ca quan nhd nude 
cd thdm quyen can hudng ddn quy dinh ttdn 
rd rang hon, theo hudng chip nhdn cdc bdn 
dugc quydn lya chgn mdt hd thdng phap lugt 
eu tiid kd cd khdng cd mdi lien he thyc chit 
vdi hop ding dd dilu chinh bdP ddng. 

- Vd phgm vi phdp luat dp dung ddi vgi 
hgp dong, dugc lug ichgn dilu,chinh, quy 
dinh cfta BLDS chi mdi dftng lgi d mftc khdi 
quat. Didu 668 BLDS nam 2015 quy dinh: 
"Phdp lugt dugc ddn chiiu din bao gdm quy 
dinh vi xdc dinh ph^ lugt dp dyng vd quy 
dinh vi qicyin vd nghia vu cua cdc ben tham 
gia quan h$ ddn su"- Vide chi dftng lgi quy 
dinh nhu vdy se din den rdt nhilu vudng 
radc dp dung tten thye td, vi dy nhu phap 
lugt do cdq bdn lya chgn,cd dugc dp dyng 
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cho toan bg ndî  dung cfta, hgp ;d6ng 'hay 
khdng? Cac bdn cd qftydn lya. chgn phdp ludt 
dp dyng cho mdt phin cuahgp ddng khdng? 

Ndi cddi Idtaĉ  ode bdn cd quydn lyd 
chgn nhieu he thdng phap lugt dieu chinh 
m t̂ quan hd hgp. d^ng hay khdng? Thuc tiln 
cho thdy ed nhftng hgp .doî g cd ydu td nude 
ngodi, vi du nhu hgp ddng mua bdn hang hod 
qu6c td cd ndi dung rit ddi vd bao gom -nhidu 
v ^ de khdc nhau. Chinh vi vay, ddi khi. phdt 
sinh nhu eau thyc td la cdc bdn cin thoa 
thudn chgn nhidu hd thdng phdp ludt vd mdt 
he tiidng phdp lugt ehi dp dyng didu ehinh 
mdt phin efta hgp dong. Thgm ehi,ngay cd 
khi thoa thuan chgn ludt dp dung cho todn bd 
hgp ddng vdn cd trudng hgp cdc bdn lud 
chpn nhilu ludt dp dyng cho hgp ddng dd 
phdng ngfta tinh hudng^ m^t he thdng phap 
luEit khdng didu chinh hdt cdc vdn dl cfta hgp 
ding. BLDS nam 2015 fchdng cd quy dinh 
vd van dd ndy nhung mdt sd van ban phdp 
lu t̂ chuydn nganh Igi quy dinh hgp ddng cd 
the dugc chi phdi bdi hai hay nhidu he thdng 
phdp lugt khdc nhau, Vi dy: khoan 1 Didu 17 
Ludt ngudi lao d0ng Vidt Nam di. ldm vide d 
nude ngodi theo hgp ddng ndm 2006 cd quy 
djnh: "Hgp ddng cung icng lao ddng phdi 
phil hgp vdi phdp ludt Viet Nam, phdp lugt 
ciia nude tiip nhdn lao ddng...". Nhu vgy, 
hgp ddng cung ftng lao dgng ddng thdi chiu 
sy dieu chinh cfta phdp lugt Viet Nam vd 
phdp ludt cfta nude tiep nhdn lao dgng. 

' Tham khdo Cdng udc Rome nam 1980 
ve phap lu£it dp dung cho nghia vu hgp ddng 
va Quy tic Rome I, tai Dilu 3 cfta ca hai van 
bdn ddu quy dinh: "Bdng thod thudn ciia 
minh, cdc bin co thi ehgn ludt dp dyng cho 
todn bg hogc chi mgt phdn ciia hgp ddng" 
Thyc tien cae nude cung nhu Viet Nam cho 

thay bidn tugng nay -tiittdng xuyen xdy ra. 
Quan didm ndy.dugc ede chuydn gia chau 
Au vd tu phap qudc te chip nhgn vd dd dugc 
ghi nhdn tgi van ban phdp luilt cfta nhi& 
qudc gia.̂  Vi vgy, co quan nhd nude ed 
tiiim quydn nghien cftu ban hdnh vdn ban 
tiidng nhit dp dyng ngi dung vin dd dd ndu 
theo hudng cdc ben dugc chgn ludt dp dung 
cho mgt phin hoac toan bd hgp ddng vd 
quyin duge lua chgn nhidu hd thdng phap 
luat khdc nhau ap dyng eho mgt quan h$ hgp 
ddng cd ydu td nude ngoai. 

- Cdch quy dinh ve viec xdc dinh "ludtcd 
mdi lidn he gdn bd nhdt vdi hgp ddng" tai 
khodn 2 Didu 683 BLDS duge ddnh gid Id rd 
rang vd de ap dung. Tuy nhidn, cdch quy 
dinh nhu vdy cung mang linh co'hgcvd ddn 
ddn he qud nhu nhftng quy dinh lidt kd khdc 
la sd rit khd cho ede ben nlu tinh hudng thuc 
td khdng roi vdo eae trudng hgp dugc phap 
lugt dy lieu. Tftc la ddi vdi nhung logi hgp 
ddng khdng dugc lidt kd thi rit khd dd xdc 
din phdp ludt cd mdi lidn he gin bd nhdt la 
phap lugt cfta nude nao, nhat Id ddi vdi 
nhung loai hgp ddng hdn hgp. Xera xet vi dy 
sau: Hgp ddng nhugng quyen thuang mgi 
duge ki gifta ben nhugng quyen la ragt cdng 
ti ddng kl thdnh Idp tgi Phap va bdn nhan 
quyin. la mgt cdng ti dang ki thanh Idp tgi 
Viet Nam. Hgp ddng ndy vfta ed ndi dung vd 
raua ban hang hod va cung ftng dich vy, vfta 
cd quy dinh vd chuydn giao quyin sft dung 
quyin sd hftu cdng nghiep. Hgp ddng khdng 
ed didu khodn lya chgn phdp ludt dp dyng. 

(16). Tnrcmg Dai hpc Lu§t Hi NOi, Gidc trinh tu 
phdp quoc ti, Nxb. Cong an nhan dSn, Hi Npi, 2017, 
tr. 387. 
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Tranh chap xiy ra Hen quan din viee thuc 
h i ^ nghia vu.trg giup ki thuat vi duoc giai 
quylt trudc toi in 'Viflt Nam. Do cic ben 
khdng lua chpn phip luit ip d\mg cho hop 
ddng ndn toi in 'Viflt Nam sS ap dmg Diiu 
683 BLDS nam 2015. Do hop dong nij; cd 
dfli tugng la mua bin hing hoi va cung iing 
dieh vu nfln phip luitip d\ing se li phap luit 
cua nude ngudi 'ban vi cung flng dieh vu 
dang ki thinh lip, tiic la phip luit Phap. Hop 
ding niy eiing cd ddi tugng la chuyen giao 
quyin sfl dung nhan hieu, bi quyet kinh 
doanh tfl bdn nhugng quyin sang bSn nhan 
quyin nen dilm e khoin 2 Dilu 683 duoc ip 
dyng (phip luit Viet Nam duge ip dmg). 
v in dl edn phiic tap hem nlu ben nhugng 
quyin chi dinh ngudi cung ling dich vvi cho 
bdn nhin quyin li mgt phip nhan ding ki 
thanh lip tai M^. Liic nay se cd ba he thong 
phip luit cd thi duge ip dvmg: phap luit cua 
Phip'(phap luit cua nude ngudi bin dang ki 
thinh lip); phip luit cda My (phip luit eua 
nude ngudi cung eip dieh vy ding ki thanh 
lap) vi phip luit Vigt Nam (phap luit cua 
nude ngudi nhin quyin thanh lip). Viy phii 
ap dimg phap luit cua nude nio trong ba he 
thing phip luit kl trdn? Cich quy dinh niy 
cua phip luit Viet Nam nhu da ndi d trdn se 
khdng thi giii quylt hit cic trudng hgp 
khdng dugc kl tdi, dl dan din liing tung 
trong viec Ivta chgn phip luit vi tinh hudng 
trdn li vidy khdng hilm. Thilt nghi, nhung 
nhilam luit cin cd quy dinh mang tinh dinh 
hudng ip dung phip luit thong nhat, ed the 
phin chia cie loai hgp dflng theo nhdm dua 
vao cae die dilm, bin chit cua hgp ddng. 
Quy dinh theo cich niy se bao quit va 
khdng mang tinh ligt ke de din den bd sdt. 

Ve nguyen tic chgn phip luit ip dimg 
dfli vdi quan hd- hgp ding cd ylu to nude 
ngoii, trong dd bao gdm ei HDTMQT, 
BLDS nam 2015 di cd nhflng thay dii kha 
can bin ve Vin de chgn phip luit ip dung. 
Nhflng thay ddi nay dugc dinh gii la tien bd 
va vl CO. bin phu hgp vdi phip luit quflc te 
vi phap luit cie quic gia trdn thi gidi trong 
viec quy dinh vl hgp ding cd yeu td nude 
ngoai, ding thdi phu hgp va theo kip tdc dd 
phat triln cda cac giao luu thuong mai qudc 
ik. Tuy nhien, cic quy dinh cua BLDS 2015 
mdi cd hieu luc thi hinh tfl ngiy 01/01/2017, 
thdi gian kilm chdng chua dugc bao liu. Vi 
viy, cin phii can theo doi vi danh gii viec 
thi hanh nhiing quy djnh nay trdn thuc te de 
cd nhflng sua dfli, bo sung vi giai thich 
hudng din ip d\mg kip thdi dfli vdi cao ehu 
thi tham gia quan h? thuong m^ quoc tl 
ciing nhu eic co quan cd tham quydn giii 
quylt tranh chap./. 
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