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Tdm tat: Phdp ludt td tiing hinh su Viet Nam vi quyin sua ban dn sa thdm cua toa dn cdp phuc 
thdm ngdy cdng hodn thien qua ba lan phdp dien hda. Tuy nhien, nhirng quy dinh cua Bd ludt td tung 
hinh su nam 2015 ve quyen sira bdn ah sa thdm ciia tda dn cap phiic thdm vdn cdn nhOng diim chira 
rd-rdng, khdng phu hop vdi tinh chdt cua phiic thdm vd cdc nguyen tdc td tyng. Bdi viet phdn tieh quy 
dinh cua BQ lugt td tung hinh SU nam 2015 ve cdc cdn dc, tnrdng hop vd dieu ki^n sica bdn,dn sa thdm 
cua toa dn c^ phuc thdm, lien hey&i mdt sd vu viec dien hinh trong thuc tien vd kiin nghi hodn thien 
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Abstract: The criminal procedure law of Vietnam in regard to the right of appellate courts to alter 
the first-instance court's judgments has been gradually improved through the three times of 
codification. Some provisions of the 2015 Criminal Procedure Code on the right of appeal courts to 
alter the first-instance court's judgments, however, remain unclear and irrelevant to the appellate 
featwes and the procedural principles. The paper analyses the provisions of the 2015 Criminal 
Procedure Code on the pounds, cases and conditions for altering the first-instance court's judgments 
by appellate courts which are related with some typical cases in practice and offers some proposals 
for law improvement in this regard. 
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S ua. bdn dn so thiih la quyin dgc trung ciia phat tir chiic nang cua' tod an cdp phiic tiiam -

tod an cip phiic thim, thay the mot phin cip xet xu thii hai ddng thdi la chung thdm, 

ho îc todn bo ban dn so tham bdng bdn an xera xet lgi tmh cd can cii va tinh hop phap 

phiic thira. V l Mnh thiic, ca sd cua quyin ciia bdn an sa thim, xet xu lgi va quyet dinh 

siia ban an so tfaim xuit phdt tii dia vi ciia tod cuoi cung vl npi dung vu dn. Vi?c siia ban dn 
dn cip phiic thim - tod dn cip tien ti*yc tilp sa thim duac thyc hidn tgi phien toa bdi h^i 
cua toa an cip sa thim vdi cac tiiim phan ding xet xii theo thii tuc chung hogc bdi rapt 
chuySn nghiep va cd kinh nghidra. Vl ndi thim phan tiieo thu tuc nit gon vdi nhung cdn 
dung, CO sd cua quyen sua bdn an sa thim xuit cii, trudng hgrp vd dilu kien ludt dinh. 1. Can cî  sira ban an sa tham 
*Giangvien,TnrtmgD?ih9cLi.atHaN0i ^^ ^^ ^^^ ban dn SO tiiim du^c qiiy 

E-mail: maithanhhieu@hlu.edu.va 

43 

mailto:maithanhhieu@hlu.edu.va


TAP CHl LUAT HOC SO 5/2019 NGHIEN ClW - TR.40B01 

dinh tgi khoan 1 Dieu 357 Bd ludt td tung 
hmh sy (BLTTHS) nam 2015. Day la quy 
dinh mdi so vdi BLTTHS nam 2003, theo 
dd, tod an cdp phuc thdm sua bdn an sa tham 
khi cd mpt tiong hai can cii: 

1 Thu nhdt, ban an sa thdm da tuyen khdng 
diing vdi tinh chdt, miic dp, hdu qud cua hanh 
vi pham tdi, nhan thdn bi cdo. .Day la trudng 
hap nhan dinh, quylt dinh- ciia ban an sa 
thim khdng phu hpp, ndng ban hodc nhe han 
SO vdi tinh chit, miic dp, hdu qua cua hanh 
vi phgm tdi, nhdn than bi cao. 

ThiF hai, ed tmh tilt mdi. Ddy la tinh tiet 
tod dn cip sa thdm chua xem xet nen da nhdn 
dinh, quylt dinh khdng diing, gay bdt lpi hoac 
cd lgi hon cho bi cdo, bi hai hogc duang sy. 

Tuy nhien, khdng phdi tiong mpi trudng 
hop khi cd mdt tiong hai can cii tidn toa an 
cip phiic thim diu sira bdn dn, so tham. Chi 
coi la can cii sira bdn an so thim vdi dieu kien; 

Mot la khdng thupc trudng hpp hiiy ban 
an so thim dl dilu tia lgi, xet xir lgi hoae 
dinh chi vu an. 

Trudng hpp bdn an sa tham da tuyen 
khdng diing vdi tinh chat, miic dd, hdu qua 
cua hdnh vi phgm tdi, nhan than bi cdo hoac 
cd tinh tiet radi eho thay cd can cii huy bdn an 
so thim de dieu tia lgi, xet xu lai hodc dinh 
chi vu dn thi toa an cap phiic thim khdng 
dupe stra ban an so tham, md phdi hiiy bdn an 
so thim de dieu tia lgi, xet xir lai hoae dinh 
chi vu an dl bdo dara cac nguyen tac td tung, 
quyin vd lai ich hpp phdp cua bi cdo, bi hai, 
duong sy. Vi du: A bi khdi to, dieu tia, tmy 
td, xet xu sa thdm ve tpi cd y gay thuong tich; 
bi hgi khdng cdo hogc vien kiem sat khdng 
nghi yeu ciii xet'xu A ve tpi gilt ngudi; nlu 
C(3'can cii ban "an so thara da tuyen khdng 

dung vdi tfaih chit, miic dp, hdu qua cua hanh 
vi phgm tpi, nhdn thdn bi cao hoac cd tinh tiet 
mdi cho thiy A phgm tdi gilt ngudi thi tod dn 
cip phiie thira khdng dupe sua ban an so 
tham ma phdi hiiy ban dn sa thim dl dieu tia 
lgi vi cd can cii khdi td, dilu tra vl tdi nang 
hon tdi da tuyen tiong bdn an sa thdm (diera a 
khodn l.Dilu 358 BLTTHS, nam 2015). N|U 
tod dn cdp phiic thdm siia ban an so thim- ve 
tdi ndng hon trong khi bi cao chi bi tmytd ve 
tdi nhe hem thi vi phgm nguyen tic bai cap 
xet xii, khdng bdo dam quySn bao chiia va 
quyin khdng cdo cua bi cao vi phiic thdm la 
cip xet xu thii hai, ddng thai la cap xet xu 
cudi cung, bi cdo khdng cd quyen khang cao 
chdng lai ban an phiic tham. Truang hop A bi 
khdi td, dieu tia, truy td ve tdi giet ngudi 
nhung toa an cip sa thim ket an A ve tdi' cd y 
gdy thuang tich; l̂ i hai khang cao hoac vien 
kilm sat khdng nghi yeu cau tang hinh phgt 
vdi A; n6u cd can cii ban an sa thdm da tuyen 
khdng dung vdi tiiih chdt, miic dp, hgu qiid 
ciia hanh vi pham tdi, nhdn than bi cao hoac 
cd tinh tiet mdi cho thdy A pham tdi giet 
ngudi thi toa an cap phiic thim khdng dupe 
siia bdn an sa thdm ma phdi huy'bdn an so 
thdm de xet xir lgi vi ban an so thim cd sai 
lim nghiem tipng tiong viec dp dung ph^p 
ludt nhung khdng thudc trudng hpp hdi ddng 
xet xii phiic thdm siia bdn an do khdng cd 
khang cdo ciia bi hgi hogc khang nghi cua 
vien kierti sdt yen cdu xet xir bi cao vl tdi nang 
ban (dilm d khodn 2 Dilu 358 BLTTHS 
nam 2015). Neu tod dn cip phiic thim siia 
ban dn so thiin vl tdi nang hon tiong khi chi 
cd khang cdo cda bi hai bogc khdng nglu cda 
vien kilm sat .yeu cdu tang hinh phat titi toa 
an cip phiic tham da sua,bdn an so thim theo 

44 



TAP CHI LUAT HQC SO 5/2019 NGHIEN CUV - TRAO DOI 

hudng khdng cd'Ibi cho bi cao vuat qua yeu 
cdu cua'khang* cdo, khang nghi (tiing Latin: 
ultra petita). *'' Trirdng hop A bi Hidi tl, dilu 
tra, truy to ve tdi gilt ngudi nhung tod an d p 
sd Ihim ket an A vl tdi c6 y giy thuang tfch; 
hi hai khang cdo hodc vidn kilni sdt khang 
nghi yeu cau xet xii A vl tdi gilt ngudi; heu 
CO cdn cii bdn dn sa thairi da tuyen khdng 
diing vdi tinh'chit, miic dp, hdu qua cua hanh 
vi phgra tdi, nhan thdn bi cdP hogc cd tinh tiet 
mdi cho thay A phgni tpi giet ngudi tW tod dn 
cip phue thim mdi cd quydn siia ban an sa 
thdm vl tpi gilt ngirdi vi cd khang cdo cua bi 
hgi hoac khang nghi Ciia vi|n kilm sat yeu 
cdu xefxir vl tdi ma viSn kilm sdt dd truy to 
(dilm a khoan 2 Dilu 357 BLTTHS nam 2015). 

Hai M'khdng vi phgm gidi hgn xet xii 
so tham " ' , .• • . 

Gidi-han xet x^ sa thdm gdm gidi haii 
x t̂ XU" theo sy vide (tieng Latin: in rem) va 
gidi ban xet xtr theo chu'ihe (tieng Latin: in 
personam)P^ Gidi h ^ x^t xii theo sy vide vd 
gidi hgn xet xir theo chii the dugc qiiy dinh 
tai khoan 1 Dilu 298 BLTTlIS ndm'2015: 
"tod an xet xu nhiing bf cdo vd nhimg hdnh 
vi... md vien kiim sdt truy td vd tod dn dd 
quyit dinh duaraxetxu". Khang cdo, khang 
nghi phiic thim chi dugc thyc hi$h tiong 
gidi'hgn xet xu so tiidm (tiing Latin: tantum 
appellatum quantum judicatum)!-^^ Tren ca 
sd gidi han xet xu theo' chu thd, toa dn cip 

(1). Raymond Guillien et Jean-Vincent, Lexique des 
termesjuridiques, 12e 6d., Dalloz, Paris, 199,9, p,. 529. 
(2). Philippe Conte et Patrick Maistre du Chambon, 
Procedure penale, 4e 6d., Annand Colin, Paris, 2002, 
p. 356,358. ' ' • • 

(3).' Nha phip lu^t ViSt - PhSp, Tir diin thugt ngir 
phdp liiQt Phap - Vi$t, Nxb. Tir diln b'4ch khoa. H i 
NOi, ^009, tr. 874. • ' 

phiic thdm chi dugc xet xii ddi vdi nhiing bi 
cdo md ̂ d$n kiem sat Ixuy td vd tod an cap sg 
tham da quydt dinh dua ra xet xii. Tren ca sd 
gidi han xet xii theo sy viec, toa an cap phiic 
thara chi dupe xet xu ddi vdi nhung hdnh vi 
ma vien kiera sdt tmy td va tea an cip so thim 
da quyet dinh dua ra xet xii. Neu toa an cdp 
phiic tham can cii vao tinh tilt mdi, sua bdn 
an sa thim ddi vdi chii the vd hdnh vi raa vien 
kiem sat khqng truy td vd tod an cap so, tbdm 
chua dua ra xet xii thi khdng bao dam nguyen 
tic hai. cdp xet xtr. Cap xet xir bi tudc bd 
chinh la cap so thdm \d bdn an phiic tham Id 
chung thara; bj cao, bi hgi va duang sy khdng 
cd quyen khang eao ban an phiic thim., 

Phgm vi thim quyen ciia tod dn cap phiic 
thira tiong gidi ban xet xu so thim theo sy 
vide ciing nhu theo chu thi da dugc quy dinh 
ttong phap lugt.td tiing hinh sy Viet Nani 
tiTidc khi phap diln hod lin thd nhit. Thdng 
tu sd 19-TATC.ngdy 02/10/1974 cua Toa an 
nhan dan tdi cao quy duih: "De bdo ddm 
nguyin tdc hai cdp xet xu, tod dn nhdn ddn 
cdp phiic thdm chi dugc xet xit ddi vai nhung 
hdnh vi pham tdi vd ddi vai. nh&ng ngitai 
phgm tdi md tod dn nhdn ddn cdp sa thdm 
dd xet xu vd ti^en dn trong bdn dn sa thdm 
CO khdng cdo hodc khdng nghi". 

. Phdp lugt td tuiig hmh sy Viet Nam hien 
hdnh khdng quy dinh true tiep, cy the pham 
vi thim quyin cua toa dn cdp phiic thdm tiong 
gidi ban xet xii sa thim: Tuy nhien, can cii 
vdo nguyen tic chi dd xet xii sa thdm, phiic 
thim dugc bdo ddm vd tmh chat cua xet xir 
phiic fliim quy dinh tgi Dieu 27 va Dilu 330 
BLTTHS nam 2015, tod an "cip phiic tiiira 
"xet xu lgi vu an" chii khdng xet xu vu an lan 
thii hai, vi vay khdng dugc chdp nhgn tinh tiet 
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mdi ngodi gidi ban xet xii sa thim d l sua bdn 

dn so thim. Vi du: Vidn kiera sdt chji truy td 

hi can ve hdnh vi 1 l in mua ban ttdi phep chit 

ma tuy; tod an cap sa tham ki t dn bi cdo theo 

khoan 1 Dilu 251 BLHS nam 2015; nlu eg 

tinh tilt radi cho thiy hi cao thyc hien hanh vi 

nhieu lan mua bdn trdi phep chat ma tuy thi 

tod dn cap phiic th im ciing khdng dugc sua 

ban an sa thim, ap dung tinh tiet dioh khur^ 

tang nang phara tpi 2 lan ttd Idn ddi vdi hi 

cao theo quy dinh tai diera b khodn 2 Dieu 

251 BLHS nam 2015. Trirdng hgp nay, toa an 

cap phiic thdm phdi huy bdn an sa thim de 

didu tra lgi theo quy dinh tgi diem a khodn 1 

Dieu 358 BLTTHS (cd can cii cho' ring cip 

so thim bd Ipt tdi phgm). 

Viec siia bdn an so tham khdng chi ttong 

gidi han xet xur sa tham v l hinh sy md cdn 

trong gidi hgn xet xxt sa thim v l vin d l ddn 

sy ttong vu an hinh su. Nlu tgi phidn tod so 

thdni, bi hgi, nguyen don ddn sy, ngudi dai 

dien khdng yeu cau gidi quylt v in d l bdi 

thudng thiet hgi md sau khi kit thiic phien toa 

so thim radi khang cdo yeu ciu tid toa dn cip 

phuc thim khdng dugc bupc bi cdo hoac bi 

dan dan sy bdi thudng thi?t hai. Trudng hgp 

nay, toa an cap phiic th im chi cd thi ghi nhdn 

sy ty nguyen bdi thudng thiet hai cua bi cdo 

hogc bi don ddn sy neu hg chip nhgn.'*' 

2. Trtrdug hgp vd dieu ki^n sua ban an 

sff tham 
2.1. Trudng h(3p vd diiu ki?n sica bdn dn 

sa thdm. theo hudng cd lai cho bi cdo 

a. Tnrdng hgp siia ban an sa thim theo 

hudng cd lgi cho bi cdo 

Theo quy dinh tai khodn 1 Dilu 357 

BLTTHS ndm 2015, cac tmdng hop toa dn 

c ip phiic tiiim siia bdn dn sa tiiim theo hudng 

cd Ipi cho hi cao gom: .mien ttdch nhiem ^^^ 

sy hoac miln hinh phat; khdng dp dung hinh 

phat b6 sung; khdng dp dung bi |n phdp tu 

phap; dp dyng dilu, khoan BLHS vl tpi nh? 

hon; gidm hinh phgt; gidm miic bdi thudng 

thiet hai va sua quylt dinh xii Ii vat chung;'^* 

chuyin sang hinh phgt khac thupc logi nhe 

hem; giii nguyen hodc gidm miic hmh phgt tii 

vd cho bi cdo h u d i ^ dn tteo. 

Nhu vdy, BLTTHS nam 2015 da. quy 

dinh bd sung mdt s6 trudng hgp sua ban an 

sa thim theo hudng cd lgi cho bi cdo nhu: 

khdng dp dyng hinh phgt bd sung, khdng ap 

dyng bien phap tu phdp, gidm miic hinh phgt 

til vd cho hudng dn tteo. Viee bd sung cac 

trudng hgp ndi tten Id cdn thilt, tao ca sd 

phap li cho toa dn cdp phiic thdm siia bdn an 

so thim phu hgp ydi yeu cdu ciia thuc tiln-

Tuy nhieri, khodn 1 Dilu 357 BLTTHS 

ndm 2015 chua quy dinh thim quyin ciia tod 

dn cap phiic thdm ttong viec sura can cii ma 

ban an so thdm tuyen bi cdo khdng cd tpi. 

Trong khi dd, khodn 6 Dilu 331 BLTTHS 

nam 2015 quy dinh bi cdo dugc tod dn tuyen 

khdng cd tdi ed quyen khdng cdo v l can cii 

md ban an sa tham da xdc dinh la hg khdng 

cd tdi. Vi du: Toa dn cap sa thim tuyen bi 

cao khdng cd tOi vi hanh vi cua hp khdng 

ciu thdnh tdi phgm (khoan 2 Dilu 157 

BLTTHS nam 2015). Bi cao cd quyin khang 

eao d l nghi tod dn c ip phiic thim sua ban dn 

(4) Ban &n phiic t h ^ s6 398/20I8/HS-PT aghy 
24/7/2018 cua Toi dn nhan dan c^p cao tai Thinh ph6 
Hd Chi Minh. 

(5). Toi in cip phiic thim c6 the sua quyit djnh xti li 
v t̂ chiing theo hudng c6 lgi hoic khong c6 Ipj cho bi 
cio, khSng phy thugc vio vi|c c6 hay khSng c6 khing 
cio, khing nghi d6i vdi quyet dmh xu 1( v§t chtrng 
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so thin »4 plAi can cu tuy6h vo tgi theo 
hB6ng CO liji cho ho lihir khong co tpi vi 
Ichdng CO SIT vi?c phjm t6i (Idioan 1 Bi4u 
157 BLTTHS nSm 2015). D8 fao ca s6 phdp 
ll hien thvc ho4 quy&i khang cao cia bj cio 
c&i sila 46i, bo sung-khoan 1 Dieu 357 
BLTTHS nam 2015 theo hudng quy dinh 
thim quySn cia hgi dtog xet xu phuc thim 
trong viec siia can cii ma ban an sa thim 
tuyen hi cdo kh6ng c6 tgi nhu sau: 

"Khi c6 c5n cit xac dinh ban an sa thim da 
tuy6n kh6ng diing v6i tinh chit, liuic d ,̂ hSu 
qua ciia hanh vi pham t6i, nhSn than bi c46 
hoac CO tinh tilt m6i thi H6i dong xet xu philc 
thim GO quyen: ... g) Sica cdn cu ma bdn dn 
sa thdm da xdc dfnh let bi cdo khong co tpi". 

• b. Dieu ki^n s^a ban an so thim theo 
huong c6 lgi cho bi c4o 

Viec siia ban. an sa thim theo huong c6 
Igd cho bi cao khdng phu thufic vao huong vd 
phsim vi khdng cao, khdng nghi. 

* Khong phil thudc vao huong khdng cdo, 
khang nghj 

. Khang cdo, khang nghi co thS theo huong 
CO Igd (tiSng Latin: a maximfif. hojc khong 
CO Igi (tiSng Latin: a minimdf^ cho bj cdo. 
Trong truing hgp khdng cdo hoac Ididng nghi 
theo huong khdng c6 lgi cho bi cdo, tod dn 
cap phiic Ihim van c6 thS sila ban an so thim 
CO lgi cho hg. Theo quy dinh fai khoan 2 
DiSu 357 BLTTHS nam 2015, toa dn cip 
phuc thim c6 the gidm hinh phat; dp dyng 
dieu, khoan BLHS ve t6i nhe hon; chuyin 
sang hinh phat khdc thudc lo^i iihe hon; gift 

(6). Conseil de I'Europe, Lexique Anglais-Franfais 
du Conseil de I'Europe (principalement juridique). 
Editions du Conseil de I'Euiope, 1993, p. 28. 
(7). Raymond Guillien et Jean Vincent, sdd, p. 39. 

nguyen miic hinh phat t i vd cho hudng an 
treo; giam miic bdi thudng thiet hai m^c dii 
khdng cdo, khdng nghi theo hudng tdng 
nang. Vi$c sua bdn dri sa thim theo hudng 
cd lgi cho bi cdo khdng phii tliudc vdo hudng 
khdng cdo, khdng nghi da dugc qiiy djtih 
trong phdp Mt to tung Wuh su Vift Nam 
trudc khi phdp didn hoa lin thii nhit: 
"Khdng cdo vd khdng nghi yeu cau xii ndng 
han khong rang buoc toa dn nhdn ddn xu 
phitc thim" (Thdng tu sd 19-TATC ngay 
02/10/1974 ciia TANDTC). 

Tuy nhidn, quy dinh cua BLTTHS nam 
2015 ve sua ban dn sa thim theo hudng cd 
lgi cho bi cdo khdng.phu thugc vdo hudng 
khang cdo, khdng nghi con tdn tai nhftng 
diim khdng hgp li. Cu thd khoan 2 Dieu 357 
BLTTHS nam 2015 quy dinh: "Trudng hop 
vien-Jdem sdt khdng nghi hodc bi h^i khdng 
cdo y^u cdu... neu co cdn cit. thi hoi ddng xet 
xu vanned the... gidm mirc bdi thudng thiet 
hgi". Quy dinh ndy cho thiy: 

Thtf nhdt, trudng hgp chi cd khang nghi 
cua vien kiem sdt theo hudng tang muc bdi 
thudng thiet h^ md tod dn cip phiic thim 
quyet dijih gidm raiic bdi thudng thi$t hai thi 
tuy cd lgi cho bi cdp hodc bi don ddn su 
nhung gay thi?t hai cho chu the duge bdi 
thudng Id hi hai hoac nguyen don dan su 
Ididng Ididng cdo. 

Thic hai, trudng hgp chi cd khdng cdo 
cua bi hai theo hudng tang miic boi thudng 
thiet hai md tod dn cdp phiic thim quylt dinh ^ 
giam miic b^i thudng thiet hai thi tuy cd lgi J 
cho bi cao ho?ic bi don dan su nhung gay 
thiet hai cho chii the khdng cdo, vi ph^m 
nguyen tdc dugc thila nhan phd bien trong 
khoa hgc lu4t t6 t\mg hinh su tren thd gidi la 
nguyen tac khdng lam xau ban tinh trang cua 
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chu thi khdng cao neu khong co khang cao 
hogc khdng nghi khdc theo huong khSng co 
lgi cho ho (tiing Latin: ne pejorare).^^^ 

Vi vgy, khodn 2 Dilu 357 BLTTHS ndm 
2015 cin siia dii theo huong bo quy dinh ve 
gidm miic boi thucmg thiet hgi trong tnrcmg 
hgp chi CO khang cdo hogc khdng nghi yen 
cau tang miic bii thucmg thiet hgi. 

* Khong phu thu6c vao pham vi khang 
cao, khdng nghi 

Phara vi khdng cdo, khdng nghi la gio^ 
hgn yeu ciu cua chfi the khdng cao, khang 
nghi "ioi boi tod dn cap phiic thim xem xet 
lgi todn bg hay mgt phin ban an, quySt dinh 
so tham. Tod an cap phuc tham co the siia 
bdn dn so ttiim theo huong co lgi cho bi cdo 
khong phu thu6c vdo phgm vi khdng cdo, 
khdng nghi. Khodn 3 Dilu 357 BLTTHS 
nam 2015 quy dinh nlu c6 can cii, hgi ding 
xet xur phuc thdm co the raien trdch nhiSm 
hinh sir hogc miln hinh phat; khong dp d\mg 
hinh phat bo sung; khong ap dung bien phdp 
tu pMp; dp diing dieu, khoan BLHS v6 tgi 
nhe hon; giam hinh phgt; gidm raiic boi 
thudng thiet hgi vd siia quyet dinh xii li vdt 
chiing; chuyen sang hinh phat khac thugc 
logi nhe hon; giii nguyen hoac gidm miic 
hinh phgt tCi va cho huong an treo dii voi 
nhiing bi cdo khong khdng cdo hogc khSng 
bi khang cdo, khang nghi. Day Id ngogi le 
ciia nguyen tic toa dn cap phuc thdm chi 
dugc xem xet va quyet dinh trong pham vi 
khang cdo, khdng nghi (tieng Latin: tantum 
devolutum quantum appellatum)P^ D6ng 

th6i, yiec xem xet va quylt dinh ngoai pham 
vi khdng eao, khdng nghi (tiing Latin: ultra 
petitaf^^ con "vi phgm quy dinh vi co sa 
phdp li cita thu tuc phitc (hdm",^^^^ "khdng 
phii h<pp v&i ndi du^g cua nguyen tac hai cdp 
xet xit cung nhu tinh chdt ciia xet xu phuc 
thdm vd quy dinh vi hdu qud ciia khdng cdo, 
khdng nghi phuc thdm"^^^^ vd "vi phgm 
nguyen tdc tranh t{ing"S^^^ Tuy nhiSn, viee 
xem xet vd quylt dinh ngodi phgm vi,khang 
cap, khang nghi la cdn ,thilt vi "nhd do md 
cdc vi phgm phdp ludt cua tod dn cdp sa 
thdm duac phdt hien vd khdc phuc .kip 
thdi"}^'^^ "dam bdo.quyin lai.. cho cd. "bf 
cdo" khdng khdng cdo hay khdng liSn quan 
din khdng cdo, khdng nghf.^^^^ 

So voi BLTTHS nam 2003 co thi thiy 
BLTTHS nam 2015 da ma rgng thim quyin 
xem xet va quylt dinh ngoai phgm vi khdng 
cao, khdng nghi cua hgi, dong xet xuf phiic 
thim nhu: miln trdch nhiera hinh su hodc 
miln hinh phgt; kh6ng dp dung hinh phat bo 
sung; khong dp dung bi|n phdp tu phap; 
gidm miic bii thuang thiet hgi vd siia quyet 
dinh xii Ii vdt chiing; giam miic hinh phgt tii 

(8). Maud Orillard - L6na, Les votes de recours en 
matiere penale - Essai d'une Iheorie generate. Thfese 
de doctoral, University-Paris II, 2007, p. 79. 
(9). Nhi phip lu|t Viat - Phip, sdd, tr. 875. 

(10). Raymond Guillien et Jean Vincent, sdd, p. 529. 
(11). ViS Gia Lim, "Pham vi x t̂ xu phiic thSm v6 
hJnh sy: wi quyen siia bin in so tham", Tgp chi ludi 
/ipc,s6 5/2010, tr. 47. 
(12). Vu Gia Lam. tldd, tr. 49. 
(13). Nguyin Thu Hidn, "M^t so kiln nghi sura d6i 
Digu 241, Dieu 249 BO luat t6 tung hinh sy: vk traiih 
tung trong phien toi hinh sv philc thim",. Tap chi 
liiimsdt. so 1/2011, tr. 34. 
(14). Ng6 Thi Anh, Gidi hgn xit xic trong td lung hinh 
su Viet Nam. Luan vin thac si luat hpc, Tru6ng Dai 
hgc Lu|t Hi NOi, 2007, tr. 54. . 
(15). Vu Gia Lam, Nguyen tdc hai cdp xet xit trong t,6 
lung hinh sir Viet Nam, Lu|n to tiin si tu t̂ hpc, 
Tmong Dai hoc Lu t̂ Hi Ngi, 2008, Ir. 83. 
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vd cho huong ^,treo doi vol nh&ig hi c^. 
khfing khang. cdo hogc khong bi khang cdo,, 
khdng nghi. Tuy nhien, vi?c giam miic boi 
thudng thiet hai. cho nhiing bi cdo ;kh6ng 
kfedng cdo hogc khong bi khang eao, khdng 
nghi la kh6ng hgp li vi khong phit hgp vai 
nguyen tic quyin tu dinh doat cxia duang su, 
theo do, duang sir tu> quylt dinh vl quyin, lgi 
ich cua hg vd lua chgn bien phap phdp li cin 
thilt'dS bdo vd quyin, lgi ich do. Mat khac, 
phdp lugt to timg hinh sit Vi^t Nam truoc khi 
phdp diSn hod Ian thii hai cung dd quy dinh: 
"Bdi vdi cdc khodn boi thudng ddn su trong 
bdn dn hinh su, neu khong cd khdng cdo, 
khdng nghi, thi tod dn cdp phuc tham khong 
xem xet" (Thong tu lien nganh so 01/TTLN 
ngdy 08/12/1988 cua Toa dn nhdn ddn tii 
cao, Vien kiem sdt nhdn ddn t6i cao huong 
din thi hdnh m6t so quy dinh trong BLTTHS). 
Vi vay, khodn 3 Dilu 357 BLTTHS nam 
2015 cin sua doi theo huong bo thdm quyin 
ci!ta hfli d6ng xet xii phiic thdm trong vi^c 
giara raiic boi thuong thiet hgi cho nhiing bi 
cdo kh6ng khang cdo hogc khong hi Jdidng 
cdo, khdng ngM, cu the: 

"3. Tnr&ng hgp co can cii, hgi dong xet 
Kit phiic. thim co the siia ban an sa thim theo 
quy dinh tai diim a, b, c, d, e, g khodn 1 
DiSu ndy va sua quyet dinh xic li vdt chimg 
cho nhihig bi cdo khSng khdng cdo hoac 
khong bi khgng cao, khang nghi". 

2.2. Trudng hap vd diiu ki$n sua bdndn 
sa thdm theo hudng khdng cd lai cho bi ddo 

a.,Truang hgp siia ban an sa thdm theo 
huong khong c6 lgi cho hi cdo 

: Khodn 2 Dilu 357 BLTTHS ndm 2015 
quy djnh cac truang hgp hgi ding xet xu 
phuc thim siia bdn dn so thira theo huang 

kh6ng CO Igicho bi cao gim: tdng hinh phgt, 
dp dung dieUj khodn cua BLHS vl tgi ngng 
ban; dp dung hinh phgt bo, sung; dp dung 
bi$n phdp tu phdp; tang raiie bii thudng thiet 
hai; chuyin sang hinh phgt khdc thugc logi 
nang ban; khong cho bi cao huong dn treo. 

Nhu vay,.BLTTHS ndm 2015 da bl sung 
cdc truang hgp siia b ^ an, so thim theo 
huang kh6ng co lgi cho bi cdo gim: ap dung 
hinh phat b6 sung; dp dung bidn phdp tu 
phdp; chuyen sang hinh phat khdc thu6c logi 
nang hgn; khong cho bi.cao huong an treo. 
Vi$c bl sung cae truang hgp noi tren la can 
thiet, tao ca sa phap li cho hgi dong xet xii 
phiic thira stia bdn an so thim phu hgp voi 
yeu cau ciia thirc tien. 

b. Dieu kien siia bdn dn. so. thim theo 
huang khong co lgi cho hi cao 

Dieu kien sua ban dn sa thara theo huang 
khong CO lgi cho bi cdo dugc quy dinh chat 
che khong chi ve huong khdng cao, khdng 
nghi md cd ve chii the khdng cdo, kh^g nghi 
vd sir CO mdt ciia bi cdo tai phientodphiic tham. 

* Dieu kien ve yeu eau cua khang cdo, 
khdng nghi 

Theo quy djnh tgi khodn. 2 Dieu 357 
BLTTHS nam 2015, hgi ding xet xii phiic 
thdm chi dugc siia ban an sa thim theo 
huang khong co lgi cho bi cdo neu khang 
cdo hodc khdng nghi yeu cau.. Yeu ciu ciia 
khang cao hogc khdng,nghi Id dieu ki?n bat 
bugc dl tod dn cip phiic thini lam xau hon 
tinh trang cua bi cdo. Vi vdy, quan diern can 
quy dinh toa an cap phiic.thara co the tang 
hinhphgt hoac ap dung dieu, khoan BLHS vl 
tgi ngng hon cd trong tntang hgp khang n ^ 
theo hudng giara nhe dii v6i bi caô '** la trdi 

(1,6). H6 sy Son, "Hoin thî n mii quan hS giiia toi 
in vi vifn kilm sit trong qui trinh giai quylt vi|i in 
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nguyen tdc khong ldm xiu hon tinh trgng ciia 
bi cdo nlu khSng co khdng cdo hoac khdng 
ngM yen ciu. Tru6ng hgp ban dn so thim xu 
qua nh? do co sai lam ngMem trgng trong 
viec dp d\mg phdp lugt nhung chi co'khdng 
cdo hoac khang nghi theo hu6ng co lgi <;ho M 
cao tM dl tilt kiSm thai gian va cM pM tl 
tung, hgi d6ng xet xii phiic thim phdi hiiy ban 
dn sa thim dl x6t xii lgi (dilm d khodn 2 
Dieu 358) chii khong dugc giu: nguyen bdn dn 
so thim vd kiln nghi nguM eo thini quyin 
khang ngM theo thu tuc giam d6c thitn nhu 
cdch gidi quylt tniac kM BLTTHS nara 2015 
c6 Meu lue phap luat. 

Khi siia bdn dn sa thim theo hudng 
khong CO lgi cho bi cdo, toa dn cip phiic 
thdm khong dugc vugt qud yeu ciu cua 
khdng cao, khang nghi. Khdng cdo,' khdng 
nghi ydu cau tang Mnh phgt thi tod dn cip 
phiic thim cM dugc tang trong khung Mnh 
fjhgt ma toa,̂  an cap sa thim dd dp dung, 
khong dugc dp dUng dilu, khodn BLHS vl 
t^i'ngng ban dii v6i M cdo. Tniong hgp nay, 
neu thiy cdn dp dung khodn ngng hon hodc 
tgi ngng hon dii voi bi cdo tM h6i dong xet 
xU phiic thim hidy bdn dn so thdm de xet xii 
lgi (dilm d khodn 2 Dieu 358 BLTTHS nam 
2015);'nlu thiy cdn khdi t6, dilu tra tgi hang 
hoii t0i dd tuydn trong ban dn so thira tM hgi 
ding xet xit phfic thim hily ban an sd thim 
dl dieu ti-a lgi (^Im a khodn I Dilu 358 
BLTTHS nSm 2015). Khang cao hogC khahg 
tigM ydu ciu dp dung khung Mnh phgt hogc 
tfii danh khac ngiig hon nhiing vin thugc 
thim quyin ciia tod dn da xet xu so tbdm tM 
hgi dong xet Jcii phiic thim radi dugc sita bdn 

hinh S]f", Tgp chi nha nude Vh phdp lu^t, s6 S'/2005, 
tr. 68. . . : - • • • 

dn sa thim theo khimg Mnh phgt hogc tdi 
danh khde nang hon do. Tnrdng hop khung 
hinh phgt hogc tgi danh khde nang hon dd 
vugt qud thim quyin ciia tod dn dd xet xii so 
thim tM -hOi ding xet xii phiic thim hiiy bdn 
dn sa thim de xet xii lai d toa an cip so thdm 
CO thdm quyin (diem d khodn 2 Dieu 358 
BLTTHS nam 2015). Tuy nMdn, trong thud 
tien, toa an cip phiic thim van vi pham dilu 
kien v^ ydu ciu cua khdng ,cdo, khang nghi. 
Vide tod dn cip phiic thim sua bdn dn so 
thim ve tgi ngng hon (giet ngudi) trong kM 
CO quan dilu tra khdi td, dilu tra, vien kiem 
sat tmy td tgi nh? ban (cl ^f gay thuang tich) 
la.yi phgra nguydn tic hai, cip xet xii, khong 
bdo damquyen bao, chira va quyen khang cao 
cua bi cap;, vide dp dyng khodn ngng hqn 
(khodri 1 Dilu 93 BLHS nam 1999) trong khi 
ngudi dgi difn ciia hi hgi cM khang cao yeu 
cdu tang hinh phat (tang trong khung 2 Dilu 
93 BLHS nam 1999) la siia ban, dn sa thim 
theo hudng khong co Igi cho bi cao vugt qud 
ydu ciu cua khdng cdo.'̂ ''̂  

(17). Theo Bin in phde thim s6 160/2018/HS-PT ngiy 
20/3/2018 ciia Toa in nhin dan cdp cao t£ii Hi N6i, ngi 
dung yy in nhu sau; Ca quan dilu tra dl nghi vi vien 
kilni sit tniy t6 Nguyen Vin V vl tpi gilt ngii6i theo 
dilm e khoin 1 Dilu 93 BLHS nim 1999 (bi hai Ii 
Tnin Thi T) vi toi c6 y gay thuong U'ch theo khoin 3 
Dieu-104 BLHS niip 1999 (bi hai li Nguyen C6ng H). 
Toi in cdp so thim xu" pĥ it Nguyin Vin V 9 nim tu 
ve toi giet ngu&i theo khoin 2 Dieu 93 BLHS nSm 
1999..vi 4 nim tu vl tOi c6 y gay thuong tich theo 
khoan 3. Dieu 104 BLHS nim, 1999, .t6ng hop^hmh 
ph t̂ li 13 nam td. NguM dsii dî n ciia bj hai Trin Thi 
T li chi Trin thi Hoai T khing cao yeu ciu ting hinh 
ph9t; bi hai Nguyeti COng H khing cio ylu cdu.x t̂ xii 
Nguyin van V vl toi gilt ttguin. Toi in cSp phde 
thim, sua b i n ^ so thim, phat Nguyin Vin V 10 nim 
ta vl t^igilt nguiri theo <Elm a khoin 1 Dilu 93 
BLHS nam'l99'9(giltdiilu ngirdi). ' • " 
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Didu kien vl yeu ciu cua khdng cdo, 
khdng nghi dd dugc quy dinh trong phap ludt 
to tung hinh su Viet Nam ngay sau kM phdp 
diln hod lan thii nhit. Theo Thdng tu lidn 
ngdnh, sdOI/TTLN ngdy 08/12/1988 cOa Tod 
an nhdn dan tii cao, Vien kilm sdt nhan ddn 
tdi cao hudng dan tM hdnh mdt sd quy dinh 
trong BLTTHS,' "niu chi co khdng cdo, 
khdng nghi y^ti cau tdng hinh phgt thi tod dn 
cdp phuc thdm tinh hogc qudn khu chi duac 
tdng trong khung hinh phgt md tod dn cdp sa 
thdm da dp dung, khdng dugc chuyen sang 
khung hinh phgt khde ngng han ". 

Yeu cdu ciia khang cdo hodc khdng nghi 
khdng cM la dilu kidn dl hdi ddng xet xu 
phiic thim sica ban ansa thdm theo huong 
khdng cd lgi cho bi cdo, ma cdn la dieu kidn 
dk hgi ddng gidm ddc thim quydt dinh hiiy 
bdn dn da eo M?u luc phdp luat de x^ xii lai d 
cip so thim hay phiic thim. Tuy nMen, trong 
thuc tilr^ hdi ddng gidm ddc thdm vin buy 
bdn dn dl, xet xii lai d cip phiic thim theo 
hudng dp dyng khodn ndng han. vdi bi cdo 
Uong kM bi hgi cM khdng eao ydu ciu tang 
hmh phat nhu trlrcmg hgp sau: Toa dn cip sa 
thim dp dung khoan 1 Didu 104 BLHS nam 
1999 xii phat Ld Van H 9 thdng tu vl tgi coy 
gay thuong tich nhung cho hudng dn treo. Bi 
hgi khang' cao yen ciu tdng hinh phgt va 
khdng cho hi cdo hudng dn treo. Hgi ddng xet 
xu phiic thira khdng chip nhan klidng cao vd 
giii nguyen bdn dn so. thim. Chanh an Toa an 
tihan ddn cip cao t^ Hd Ndi khang nghi giam 
die thim yeu eiu Miy bdn dn pbiic thdm de 
xet xur lgi d cip phuc thim theo hudng kl^ng 
cho M cao hudng an treo. Hdi ddng giam ddc 
thira xet thiy can dp dyng Idiung' Mnh phgt 
nang hom la khodn 2 J)ilu 104 BLHS nain 
1999 va khdng cho hi cao hudng an treo ndn 

da buy bdn dn phiic thdm dd xet xii phiicthim 
Igi.̂ ^̂ ' Vied hiiy bdn dn phiic thira de xet xii 
phiic thim lgi la khdng hgp li bdi vi khang 
cdo yeu cau tang hinh phgt Ibi kM xet xir lgi; 
hgi ddng xet xu phiie tham cM; dugc tdng 
trong khung Mnh phat md tod dh cip so thim 
da dp dung, khdng dugc dp dung khung hinh 
phgt nang hon. Trudng hgp ndy, hdi ddng 
giam ddc thim can hiiy bdndn phiic thim dd 
xet xu lgi d cap sa thim. 

* Dieu kidn ve ehii the cua khdng cao, 
khang ngM. 

Theo quy dinh tai khoan 2 Dieu 357 
BLTTHS ndra 2015, bdi ddng xet xU phiie 
thim cM duge sUa ban dn sa. thim theo 
hudng khdng cd lgi cho bi cao nlu chu thi 
khang cdo, khang n ^ la bi hai hogc vidn 
kilm sat. Quy dinh ndy cd nhiing ^em 
khdng hgp H sau: 

Thd nhdt, vl pham vi chii thi cd quyin 
khdng cao 

Khodn 2 Didu 357 BLTTHS nam 2015 
quy dinh bi hgi la chu thi duy nhit cd quyen 
khdng cao theo hudng khdng ed lgi cho bi 
cao. Nhu vgy, hgi ddng xet Xii phuc thim 
khong dugc siia bdn dn sa thim theo hudng 
khdng cdTgi cho bi cdo pen ed khdng cao 
cua cdc chii thi khac nhu: ngudi dgi dien ciia 
bi hai; nguydn don dan su, ngudi cd quydn 
Igi, ngMa vy,Hdn quan den vy.an, ngudi dgi 
dien ciia hg; ngudi.bdo vd quyen vd lgi ich 
hgp phap ciia bi hgi, nguyen don dan sir, 
rigudi cd quyin lgi, nghia vu lien quan den 
vu an Id ngudi dudi 1,8 tudi ho^c ngudi cd 
nhugc dilm vl tam thin, hogc thd chat. 
Trong kM dd, Dilu 331 BLTTHS nam 2015 

(18). Quyet dinh giim doc th^ s6 118/2018/HS-GDT 
ngiy 10/5/2018 ciia Toi in nhan dan cip cao tai Hi Npi. 

51 



TAP CHl LUAT HOC SO 5/2019 NGHIEN CtJV-TRA0J)01_ 

lgi quy dinh nhftng chu thi ndy cd quyin 
khang cao. Ndi cdch khdc, BLTTHS nam 
2015 quy dinh nhOng chii the ndy cd quyen 
khang cdo nhung khdng quy dinh vi^c chdp 
nh§n khdng cdo cua hg de sua bdn an so 
tham. Mdc dii tMdu co sd phdp li nhung 
trong thuc tien, toa dn cip phiic thdm van 
chap nhgn khang cao ciia ngudi dgi didn ciia 
bi hgi tang hinh phgt tii,*'̂ ' ehuyin hinh phat 
tii chung than sang Mnh phgt tii binh/ ' tdng 
raiic bdi thudng tM?t hgi,* '̂' tang Mnh phgt 
vd tang miic bdi thudng thiet hgi* ^ ddi vdi 
bi cdo. Vi vdy, khodn 2 Dilu 357 BLTTHS 
ndm 2015 can dugc sura ddi, bd sungde Mdn 
thyc hoa quyin khdng cao ciia nhiing chii thi 
nayi tgo ca sd phdp li cho hgi ddng xet xii 
phiic thim sUa bdn dn so tham theo hudng 
khdng cd lgi cho bi cdo. 

Thu hai, vl su phu hgp giua pham vi 
quydn khang cdo, khang nghi vdi churc nang 
tdtyng 

Trong khoa hgc lugt td tyng Mnh sir tdn 

(19). Bin in phiic thim so 611/20I8/HS-PT ngiy 
25/10/2018 cua Toi in nhin din cdp cao tsii Thinh 
pho H6 Chf Minh; Bin in phiic thim s6 
324/2018/HS-PT ngiy 30/11-2018 cua Toa in nhin 
dSn cip cao t^i Di Ning; Bin in phiic thim sd 
416/2018/HS-PT ngiy 26/6/2018 ciia Toi 4n nhSn 
din cip cao tgi Hi Ngi. 
(20). Bin in phiic thim so 677/20I8/HS-PT ngiy 
06/12/2018 cua Toi in nhan dan cip cao tai Thinh 
pho H6 Chi Minh. 
(21). Ban in phiic thim s6 429/2018/HS-PT ngiy 
27/6/2018 ciia Toi in nhin din cip cao tai Hi Npi; Ban 
in phiic thim s6 409/2018/HS-PT ngiy 26/7/2018 ciia 
Toi in nhSn din cap cao t̂ i Thinh ph6 H6 Chi Minh; 
Bin in phiic ttiim s6 260/2018/HS-PT ngiy 
24/10/2018 ciia Toi in nhin dan cip cao tai Di Ning. 
(22). Bin in phiic thim s6 55/2018/HS-PT ngiy 
23/01/2018 cua Toi in nhan din cip cao tai Thinh 
phd H6 Chi Minh. 

tgi li thuylt "ddng co hdnh ddng",*̂ ^̂  theo dd 
pham vi khang cdo, khdng nghi pbai phu hgp 
vdi chUc nang td tyng cua chu thi khang cdo, 
khang ngM. 

Bi hai Id chu thd cua to quyin ddn syr nen 
cM cd quyin khang cdo vl phdn dan su ciia 
bdn an sa thira. Viec hi hai khdng cdo phan 
hinh su ciia bdn an so thim la thuc Men chiic 
ndng ciia chd thi quydn cdng td, khong 
khuyen kMch s\r nhdn dgo, tha thii ddi vdi hi 
cdo, khdng phu hgp xu hudiig chimg cua the 
gidi "len dn tdi phgm nhung khoan dung 
nguai phgm toi" do nhd tgi phgm hgc Tdy 
Ban Nha - Concepcidn Arenal chu truong.'̂ '*' 
Tnrdng hgp vu dn dugc khdi td theo yeu 
cdu cua bi hgi thi hg khdng chi Id chii thi 
ciia td quyen dan su ma cdn la ehii did khdi 
dgng quyen edng td; trdn ca sd do hg mdi 
cd quyen khdng edo todn bg ban dn, quyet 
dinh so tham. Tuy nMen, trong dieu kidn 
Men nay cua Vidt Nam, kM chua cd ca chi 
bdo dam trach nMem bdi thudng tMdt hai 
cua Nha nude trong trudng hgp ngudi phgm 
tdi chet hoae khdng cd tdi sdn dd thuc Mdn 
ngMa vy bdi thudng thidt hgi thi viec quy 
dinh cho bi hgi khang cdo vl phdn hinh su 
ciia bdn dn sa tham van can thiet dd giai toa 
tdm li bi tdn thuang cua hi hgi, gdy dp lyc 
bdi thudng thiet bgi ddi vdi bi edo. Trong 
khi duy tri quydn khang eao cUa bi hai, cin 
kl thUa quy dinh tgi NgM quylt si 
05/2005/NQ-HDTP ngdy 08/12/2005 ciia 
Hgi ddng thim phdn TANDTC, tiieo dd, 
ngudi dgi dien theo phdp Mat cua bi hgi mdi 
dugc khang cdo phin hinh su, eon ngudi dgi 

(23). Nhi phip luat Vi§t - Phip, sdd, tr. 463. 
(24). Luis Arroyo Zapatero, "L'harmonisation 
mtemationale du droit pinaF', RSC, no 3 Dalldz 
2011,p.557. • -- . , ' , 
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didn theo uy quyen cida bi. hgi cM dugc 
khdng cdo phdn dan sy cua bdn an so thim. 

Vien.kilm sdt Id chu thi cua quydn cdng 
to ndn cM cd quyen khang ngM phin hinh sir 
cua bdn.idn so thdm. ,yi?p vidn kiem sdt 
khdng nghi vl miic boi thudng tM?t hgi Id vi 
pham nguyen tic tdn trgng quydn tu dinh 
dogt ciia -cap b$n. Vien - kilm sdt khdng ed 
quyin thda thugn raiic b^i thudng tM?t hgi 
vdi M cdo, M hgi, duong su trong kM toa an 
cip ,ph\ic thira cM dugc quylt dinh raiic boi 
thudng tMet hgi nlu cac bdn khdng ty thoa 
thugn. Vidn kidm sdt khdng phai chju an pM 
trong khi ehii thi khang cdo phai chiu dn pM 
nlu yeu cau cua hg vd miic boi thudng tM t̂ 
hgi khdng dugc tod an cap phiic thim chap 
nhdn. Trdn ca sd chiic ndng kidm sdt viec 
tuan theo phdp lu^t trong td tung Mnh su, vi^n 
kilm sat cM cd quyin khdng ngM phdn bdn 
dn sa.thim yl bli-thudng tMdt hgi nlu cd vi 
phgm phdp lugt ngMem trgng. Tuy nMdn, vi 
phgra.phdp.lugt ngMem trgng trong vide gidi 
quydt vin de dan sy trong vy an Mnh su khdng 
phdi la cdn cii sura ban an sa thim ma Id cdn 
cii hiiy bdn an sa thim dl xet xii lgi. Vi vay, 
can hiiy bd tiidm quydn khdng nghi cua vidn 
kilm sat vd miic bdi thudng tMdt hai. . 

TCr phdn tich ndi trdn, can siia ddi, bd 
sung khodn 2 Dilu 357 BLTTHS ndra 2015 
nhu sau:, 
< "2. Trudng hgp vidnkiem sat khdng nghj 

hogc hi hai, ngudi dgi di^n. theo phdp ludt 
cua i/'ftaz,khdng cdo yeu ciu, tM, hdi'ddng 
xet x\x- phiic thim eg thi tang Mnh phat, dp 
dyng dilu, khodn ciia Bg luat Mnh su vd tgi 
nang hem; dp.dyng hhih phgt bd simg; dp 
dyng bi?n phdp tu phdp; chuyen sang htoh 
phat,khdc thu^c logi ndng hon; khdng cho bj 
cdo hudng dn treo., • 

Trudng hgp M hai, ngiryin dan dqn su, 
ngudi cd quyen lgi, nghia vu lien quan den vu 
dn, ngudn dgi dien cua hQ, ngudi bdo ve quyen 
vd lgi ich hgp phdp ciia bi hgi, nguyen dan 
ddn su, ngudi cd quyen lgi, nghTa vy lien quan 
den vu dn Id nguoi duai 18 tudi hogc ngudi 
cd nhugc diim ve tdm thdn hogc the chdt 
khang cad yeu ciu tM hdi ddng xet xU phiic 
thim cd thd tang miic bii thudng tMdt hgi". 

* Bidu kidn vl su cd mat cfia bi cdo tai 
pMdn toa phiic thdm 

Theo quy dinh tai ffilnic khoan I Dilu 351 
BLTTHS, v i^ sua ban dn sa thim theo hudng 
khdng cd lgi eho bi cdo ddi hdi bi cao cd mat 
tgi pMdn tod phiic thim, tru trudng hgp vang 
ragt khdng vi Ii do bat kha khdng hogc do trd 
nggi khdch quan. Bj cao can cd mat tai'phidn 
tod de bao chiia, bdo v? quydn va Igi ich hgp 
phdp ciia rainh. Trudng hgp bi cdo ving mdt 
vi n do bit khd khdng hogc do trd nggi khdch 
quan tM tod dn cip phiic tham khdng dugc 
siia ban an so thdm theo hudng khdng cd lgi 
cho bi cao. Trudng hgp bi cdo cd mat tgi 
pMen tod hodc vang mat khong vi H do bat 
khd khdng ho^c do trd nggi khdch quan thi 
toa an cip phiic thdm cd quyen sira bdn an sa 
thira theo hudng khdng ed lgi cho bi cdo./. 
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