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QUYEN SUA BAN AN SO THAM CUA TOA AN CAP PHUC THAM
TRONG TO TUNG HINH SU VIET NAM

MA! THANH HIEU *

Tom lal Phdp lugt 16 ting hinh si Viét Nam vé quyén sita bin dn so thdm ciia toa dn chp phuc
thédm ngay cimg habn lhren qua ba ldn phdp dién hba. Tuy nhién, nhimg o dinh cda B¢ ludt 18 tung
hinh sy ndm 2015 vé quyén sira ban dn so thém cua 16a dn cdp phiic lham vdn con nhimg diém chira
ra-rang, khong phit hgp véi tink chdt cia phiic thdm va cdc nguyén tée 16 fung. Bai viét-phan tich quy
dinh cia Bg ludt 16 tung hinh sy ndm 2015 ve cdc cdn ci, truong hop va didu kién sira ban dn so thém
cua toa an c&) phiic thém, Ilé.n hé v6i mpt .sa vu vige dién hinh trong thuc tién va kién nghj hoan thién
phdp ludt 18 tung hinh su ve vdn dé nay
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RIGHT OF APPELLATE COURTS TO ALTER THE FIRST:INST. ANCE COURT'S JUDGMENTS
IN CRIM]'NAL PROCEDURE OF VIETNAM

Abstract: The criminal pracedure law of Vietnam in regard to the nghl of appellale courls to alter
the first-i court’s ji dg has been gradually improved through the three times of
codification. Some provisions of the 2015 Criminal Procedure Code on the right of appeal courts to
alter the first-i court’s judgments, . remain unclear and irrelevant to the appellate
Jeatures and the procedural principles. The paper analyses the provisions of the 2015 Criminal
Procedure Code on the grounds, cases and conditions for altering the first-instance-court’s judgments
by appellate courts which are related with some typical cases in practice and offers some proposals
Jor law improvement in this regard.
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\ra ban 4n so thim 14 quyén dac trung cia

104 4n cdp phiic thém, thay thé mdt phin
hojic todn bd ban 4n so thdm bing ban an
phiic thim. V& hinh thirc, co s& cita quyén
stra ban &n so thdm xuft phat ti dja vi cda toa
én cép phiic thAm - tod 4n chp trén tryc tiép
cuatoaancapsuthamvmcacthamphén
chuyén nghiép va c6 kinh nghiém. V& m)l
dung, co s ciia quyen sira ban 4n so thim xudt

* Gidng vién, Trirdmg Dai hoc Lujt Ha Nji
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phét tir chirc nng ciia'toa 4n cip phiic thim -
cAp xét xir thir hai ddrig thdi 14 chung thim,
xem xét lai tinh c6 ciin ct v finh hop phap
ctia ban 4n so thdm, xét xir lai va quyét dinh
cudi cling v& ni dung vu 4n. Viée sira bin 4n
so thAm dugc thuc hién tai phlén tod bai hoi
ddng xét xxk theo thii tpe chung hoZic boi mét
thdm phén theo thi tue rit gon v6i nhimg cin
ol trudng hop vA didu kién Lujt dinh.

1. Ciin cif sira bin 4n so thim

Can cir sira ban 4n so thim dugc quy
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dinh tai khoan 1 Biéu 357 Bo luat t& fung
hinh sy (BLTTHS) nim 2015. Pdy 13 quy
“dinh méi so v6i BLTTHS nam 2003, theo
d6, toa 4n cip phitc thdm sira ban 4n so thim
khi c6 mét trong hai cin cu:

. Thir nhdt, ban 4n so thAm da tuyén khong
dung v6i tinh chal, mirc 4o, hau qua cha hanh
vi pham t9i, nhn than bi céo. "Dy Ja trudmg
hop nhén dinh, quyet d;nh cua ban 4n so
tham khéng phit hp, ning hon hose nhe hon
50 v6i tinh chét, mirc d, hdu qua‘ciia hanh
vi pham t6i, nhan than bi c4o.

Thit hai, c6 tinh tiét méi. Déy la tinh tiét
t0a &n cAp so thim chua xem xé{ nén da nhén
dinh, quyél dinh khéng dving, giy bt loi hodc
¢6 1oi ton cho bi c4o, bi hai hoic duong su.

Tuy nhién, khéng phai trong moi trudng
hop khi ¢6 mét trong hai can cif trén tod &n
chp phic thim ddu stra ban 4n so thim. Chi
coi 1a can cir sira ban 4n-so thim véi didu kign:

Mot la khong thufe rrucmg hop hily ban
4n so thdm d& didu tra lai, xet xir lai hozc
dinh chi vy an.

Truéng hop ban dn so thé.m} di tuyén
khéng dung véi tinh chét, mitc d9, hiu qua
cita hanh vi pham t8i, nhén thén bj cdo hodc
c6 tinh tiét méi cho thay c6 céin cir hiy ban &n
so thim dé diéu tra lai, xét xir lai hojc dinh
chi vy 4n thi toa 4n cAp phic thim khéng
dugc stra ban 4n so thédm, ma phal hily ban an
so thdm dé diéu tra lai, xét xir lai hoac dinh
chi vu,én aé béo dim c4c nguyén tic td tung,
quyen va lgi ich hqp phép cia bi cio, bi ha.l,
ducmg sw. Vi du: A bi khm t6, dléu tra, truy
t6, X6t Xt so thim ve 11 b y gdy thu’cmg tich;
bi hai khéng cdo hoac vién kiém sat khéng
nghi yéu cukét' xir A vé 15i giét ngudi; néu
6 cdn or ban 4n so thdm d3 tuyén khéng
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diing v6i tinh chat, mirc 49, hau qua cva hanh
vi pham i, nhan than bj céo hodc co tinh tiét
méi cho thdy A pham t6i giét nguoi thi toa an
chp phiic thim khéng duoc sia ban 4n SO
thdm ma phai hity ban én so thim dé diéu tra
lai V1 c6 céin cir khéi t6, didu tra vé 10} ning
hon t4i d2 tuyén trong ban 4n so thim (dlém a
khoan 1, Bxeu 358 BLTTHS nim 2015). Neu
104 4n cdp phiic.thdm sira ban 4n so thdm vé
19i ning hon trong khi bj céo chi bi ruy tb vé
t9i nhe hon thi vi pham nguyén tic hai clp
xét xu, khéng bio dim quyen béo chita va
quyen khang céo cuia bj cdo vi phuc thim 1a
cap xét Xir thir hai, ddng thdi 1 cip xét xir
cudi chng, bi c4o khéng ¢6 quyén kbang cso
¢héng lai ban an phiic thim. Trudng hep A bi
khoi t8, didu tra, truy td v t5i giét nguoi
nhung tod dn cAp so thim két an A v& 131 ¢b y
géy thuong tich; bi hai khang céo hd;c vién

kiém sat khing nghi yéu cAu ting hinh phat

vii A; néu'co can it ban 4n so thdm d4 tuyén
khéng dang véi tinh chét, mirc 6, hiu qui
cia hanh vi pham ti, nhan thén bi cdo hoac
c6 tinh tiét méi cho thdy A pham t6i gxct
ngudi thi tod 4n cAp phic thim khéng duge
sira ban 4n so thim ma phai hily ban 4n so
thim d& xét xu lai vi banansot.hemcésal
1Am nghiém trong trong viée dp dung phap
luéx nhung khéng thue trudmg hop hdi ddng
xét xir phiic thim sira ban 4n do khéng cb
khéng cfo clia b hal hosic khang nth cta
vién kiém sat yéu cu xst xi bi cdo vé t6i néng
hon (dlem & khoan 2 chu 358 BLTTHS
nam 2015). Néu toa 4n cap phuc thim $ra
ban 4n so thim vé tdi ning hon trong khi chi
¢ khéng co cta bj hai hozc khang nghj ciia
vién kiém sit,yéu cdu tang hinh phat thi toa
4n cp phiic thdm da sira,ban 4n 50 thim theo
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inréng khong ¢6'15i cho bi cdo vugt qua yéu
chu ciia:khang’ c4o, khang nghi (tiéng Latin:
ulra pelila) . Tr‘lmmg hop A bi khsi t6, diéu
tra, truy 1§ v t5i giét ngudi nhung (o dn cip
0 thém kéitan Avégicdy gay thuong tich;
bi hai khéng céo hoic V|en kiém sét khéng
nghi yéu clu xét xir A vé thi glet ngudi; néu
¢4 cin cir'ban 4n'so thAni 44 tuyén khéng
diing 'véi tinh'chét, muc 46, hau qua ciia hinh
vi pham't6i, nhan than bi c40 hogc c6 tinh tiét
méi cho thiy A phani i giét ngirdi thi toa an
cép phic tham méi ¢6 quyén sira ban 4n so
thim v& t6i giéf nigiri vi c6 khang cdo ciia b
hai hofic'kKhdng nghi cia’vién kiém sét yéu
clu xétxir v&'16i ma vién kiém sét 43 truy t6
(didm'a khoan 2 Pidu 357 BLTTHS nim 2015).
"Hai 1& khéng vi pham glGl han xét xu
so thim
Giét han xét Xt so thdm gbm gi6i han
Xét Xt theo $ir vide (tiéng Latin: in rem) v
gi6i han xét xir theo chii'thé (tiéng Latin: in
personam).® Gisi han xét xit theo sur viée va
gi6i han xét xir théo chi thé dugt guy dinh
tai khoan | Piéu 298 BLTTHS nam 2015
“Todi dn xét xte nhitng b cdo ‘va nhimg hanh
Vi... mé vign kiém sdt truy 16 va toa an da
quyét dinh dua'ra xét xir". Khang cdo, khing
nghi phic thdm chi dugc thuc hiéh -trong
gi6i han xét xir so thdm ' (tiéng Latin: ‘fantum
pellatur’ Judi ). Trén co
s& g]é’x han xet x1!r theo chii thé, toa 4n cép

m. Raymond Guillien et Jean .Vincent, Lexique des
termes juridiques, 12e éd., Dalloz, Paris, 1999, p. 529.
{2). Philippe Conte et Patrick Maistre du Chambon,
Procédure pénale, 4e éd Armand Colm Pans 2002
P, 356, 358.

(3). Nha phép lut Viét - Phap, Tir dién thugt ngie
phap lugt Phdp - chl Nxb Tu dien bach khoa, Ha
N6i, 2009, tr. 874. !

phic thim chi duge xét xir déi v6i nhitng bi
c40 ma vién kiém sat truy t6 va 1oa 4n cép so
thém da quyét dinh dua ra X6t X Trén co s&
gidi han xét xir theo sir viéc, toa 4n cép phuc
thdm chi duoc xét xu dm véi nhitg hanh vi
ma vién kiém sat truy t5 va tod 4n cp so thim
da quyet dmh dua ra xét xu. Néu toa 4n cép
phic thim cin cir vio tinh tiét méi, sira ban
4n so thim déi véi chit Lhé va hanh vi mi vién
kiém st khong truy t6 va toa dn cap so, thim
chura dua ra xét xir th] khong bao dam nguyén
tic hai cap xét xir. Cap xét xir bi fudc bd
chinh 14 cp so thim vi ban 4n phic thim la
chung tham, bj cdo, bi hai va duong su khong
c6 quyén khéng co ban 4n phx&c thﬁm

Pham vi tham quyén ciia toa 4n cAp phic
tha.m trong giéi han xét xur so thim theo sy
viée ciing nhu theo chu thé_dﬁ duge quy dinh
trong phép luft 8 tung hinh sw Viét Nam
truée khi phap dién hod 1an ther nhét. Théng
tu s8 19-TATC ngay 02/10/1974 ciza Toa én
nhan dén t8i cao quy dinh: “Dé bdo dam
nguyén tdc hai cdp xét xii, tod dn nhdn din
cdp phiic thdm chi dugc xét xir d6i v6i nhimg
hanh vi pham 16i va dbi véi. nhitng -nguci
pham 15 m& toa dn nhdn dén cdp so thdm
A3 xét xir vér tuyén dn frong ban dn-so thém
¢6 khdng cdo hodc khdng nghj”:

. Phép Iuft t8 tung hinh sy Viét Nam hién
hanh khéng quy dinh tryc tiép, cu thé pham
vi thdm quyén cia toa an cip phtic thim trong
gioi han xét xir' so thAm. Tuy' nhién, cin ci
vao nguyén tic ché d xét xir so thém, phiic
thim dugc bao dam va tinh chét cua xét xir
phic thim quy dinh tai Diéu 27 va Diéu 330
BLTTHS néim 2015, tod 4n ¢hp phic thim

“xét xir lai vu 4n” chit khéng xét xir v An lin
thir hai, vi vdy khong d\mc chép nhén tinh tiét
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méi ngodi gi6i han xét xir so thim dé sira ban
4n so tham. Vi dy: Vién kiém sét chi truy t8
bi can v& hanh vi 1 1An mua bén tréi phép chAt
ma tuy; toa an ¢Ap so thim két 4n bi c4o theo
khoan 1 Diéu 251 BLHS nim 2015; néu c6
tinth tiét méi cho thdy bi céo thue hién hanh vi
nhiéu 1An mua ban tr4i phép chit ma tuy thi
toa 4n cp phuc thim ciing khéng dugc sira
ban 4n so thdm, 4p dung tinh tiét dinh khung
tang ning pham t9i 2 14n & lén déi véi bi
céo theo quy dinh tai diém b khoan 2 Diéu
251 BLHS nam 201 5. Triromg hop nay, toa 4n
¢dp phic thim phai hily ban'4n so thim dé
diéu 'tra lai theo quy dinh tai diém a khoan 1
Diéu 358 BLTTHS (c6 can cir cho ring cAp
so thim b6 lot 6i pham).

Viée sira ban 4n so thdm khdng chi trong
gidi han xét xir so thAm v& hinh sy ma con
trong gi6i han xét xir so thdm vé vAn dé dan
sit trong vy 4n hinh sy. Néu tai phién toa so
thim, bi hai, nguyén don dan sy, ngudi dai
dién khéng yéu chu giai quyét vin dé bbi
thurdmg thiét hai ma sau khi k&t thic phién toa
solhémméikhﬁngcéoyéucéut}ﬁloééncép
phic thim khéng dugc budc bi céo hojc bi
don déin sw bdi thudng thiét hai. Trudng hop
ndy, to4 4n cép phiic thim chi c6 thé ghi nhan
sir ty nguyén bdi thudng thiét hai cta bi cao
ho3c bi don d4n sy néu ho chip nhin.®

2. Trudmg hgpva didu ki¢n sira ban sn
s0 thim

2.1. Trudng hop va diéu kign sira bén dn
so thdm theo hudng c6 loi cho bj cdo

a. Trudng hop sira ban 4n so thdm theo
huéng ¢6 lgi cho bi cdo

@) Ban 4n phiic thAm s 398/2018/HS-PT ngay
24/7/2018 cia To &n nhan dan cép cao tai Thanh phé
H4 Chi Minb.
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Theo quy dinh tai khoan 1 Diéu 357
BLTTHS niim 2015, céc trudmg hop tod 4n
cAp phic thim sira bin 4n so thim theo huéng
©6 lgi cho bj c4o gdm: min tréch nhiém hinh
sw hogic mién hinh phat; khéng 4p dung hinh
phat bd sung; khong 4p dung bién phép t
phép; 4p dung didu, khoan BLHS vé t9i nhe
hon; giam hinh phat; giam mixc bdi thudng
thigt hai vA sira quyét dinh xir i vat chimg;®
chuyén sang hinh phat khdc thudc loai nhe
hon; giif nguyén hoc giam miuc hinh phat t
va cho bj c4o huéng 4n treo. -

Nhu vdy, BLTTHS niam 2015 di. quy
dinh bd sung mét sb truong hop sira ban dn
so thim theo huéng c6 lgi cho bi c4o nhir:
khéng ap dung hinh phat b(") sung, khéng 4p
dung bién phép tu phap, gidm murc hinh phat
th va cho hudng 4n treo. Viéc bb sung cdc
trudng hop néi tren 1a can thiét, tao co s¢
phép I cho toa 4n cip phlic thém sira ban 4n
50 thim phi hop véi yéu ciuy ciia thye tidn.

Tuy nhién, khoan 1 Piéu 357 BLTTHS
nim 2015 cha quy dinh thAm quyén ciia toa
4n cAp phiic thim trong viéc sia cin cff méa
ban 4n so thdm tuyén bi cdo khéng co tdi.
Trong khi d6, khoan 6 Pidu 331 BLTTHS
nim 2015 quy dinh bj cdo duge toad én tuyén
Kkhéng c6 151 c6 quyén khang c4o vé cin cif
ma ban 4n so thém da xéc dinh 12 ho khéng
6 t6i. VI dy: Tod 4n cép so thém tuyén bi
céo khang c6 163 vi hanh vi cia ho khéng
chu thanh t9i pham (khoin 2 Piu 157
BLTTHS nam 2015). Bi c4o c6 quyén khang
c40 & nghi toa én cép phiic thdm sﬁa ban én

(5). Toa n cAp phitc thim 6 thé sita quyét gjan xi If
Vit chirng theo huéng ¢6 loi hofic khéng ¢ Igi cho bi
céo, khong phy thude vao vnéc c6 hay khéng 6 Khang

céo, khéng nghi déi véi quyel dinh xir Ij vt chimg,
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5o thdm v& phin cin cir tuyén vo ti theo
huémg ¢6 1¢i-cho ho nhr khong c6 thi vi
khong c6 sy viéc pham t9i (khoan 1’ Didu
157 BLTTHS niim 2015). Dé fao co s& phip
1If hién'thyc hod quyén khéang céo cda bi cdo
chn sira 4bi, b sung: khodn 1 Didu 357
BLTTHS nam 2015 -theo huéng quy dinh
thim quyén ciia hdi déng xét xir phic thdm
trong viéc sia cin cit ma ban 4n so thdm
tuyén bj c4o khéng cé i nhu sau:

- “Khi ¢6 ¢n et xdc dinh'ban 4n so thim dz
tuyén khong ding véi tinki chét, st 49, hiu
qua ciia hanh vi pham t8i, nhin thén bi c4o
hodic ¢b tinh tiét méi thi Hoi ddng xét xir phiic
thim c6 quyén: ... g) Stta cdn cik ma ban dn
so thdm da xdc dinh la bi cdo khéng c6 16i".

b. Diéu kién sira bén 4n so thdm theo
huéng cé lgi cho bi cdo o

. Viéc sira ban. 4n so-thim theo hudng c6
1gi cho bi c4o khdng phu thue vao hudng va
pham vi khéng céo, khéng nghi.

* Khéng pbu thudc vao huéng khang céo,
khang nghi

.Khang cio, khang nghj c6 thé theo huéng
co lgi (tiéng Latin: @ maxima)® hoic khéng
6 1¢i (tiéng Latin: @ mim'ma)m cho bj céo.
Trong trudmg hgp khang cdo hodic khang nghi
theo hudng khéng cé lgi cho bj cdo, tod 4n
cép phiic thim vAn c6 thé sira ban 4n so thim
¢ lgi cho ho. Theo quy dinh tai khoan 2
Ditu 357 BLTTHS nim 2015, toa 4n cip
phic thim c6 thé gitm hinh phat; ép dung
didu, khoan BLHS' vé& t§i nhe hon; chuyén
sang hinh phat khéc thude logi nhe hon; giit

(6). Conscil de PEurope, Lexigue Anglais-Frangais
du Conseil de I'Europe (principalement juridique),
Editions du Conseil de I'Europe, 1993, p. 28.

(7). Raymond Guillien et Jean Vincent, sdd, p. 39.

nguyén mirc hinh phat th vA cho huéng an
treo; gidm mire bdi’thuong thiét hai mac dit
khang cdo, khéng nghi theo hudng ting
ning. Viéc sira ban 4n so thim theo huéng
¢6 Lo cho bi c4o khdng phix thude vio huéng
khéng céo, khang nghi 43 duoc quy dinh
trong phap lujt t§ tung hirh sy Viét Nam
truéc khi phép dién hod lin thir nhét:
“Khdng cdo va khdng nghj yéu cdu xir niing
hon khéng rang bugc tod dn nhén ddn xir
phtic' thdm” (Théng tu s6 19-TATC ngay
02/10/1974 cia TANDTC).

Tuy nhién, quy dinh cia BLTTHS nam
2015 v& sira ban 4n so thdm theo huéng ¢
lgi cho bi cdo khdng.phu thudc vio huéng
khéng cdo, khang nghi con tdn tai nhimg
diém khéng hop 1Ii. Cu thé khoan 2 Diéu 357
BLTTHS ném 2015 quy dinh: “Truwong hop
vién kiém st khdng nghj hodc bj hai-khéng
cdo yéu cdu... néu cé can cik thi hoi dong xét
X vﬁn.cé theé... gidm mirc béi thiromg thiét
hai”. Quy dinh ndy cho thiy:

Thit nhdt, trudmg hop chi c6 khang nghi
cita vién kiém st theo huéng ting mic bdi
thudng thiét hai ma toa 4n cp ph(lc_thim
quyét dinh giam mirc bdi thudng thiét hai thi
tuy ¢6 lgi cho bi céo hoic b don dén sy
nhung gay thiét hai cho chil thé dugc b
thudng 14 bi hai hofic nguyén don dén sy
khéng khéng cdo. '

Thir hai, tradmg hop chi ¢6 khang co
cla bj hai theo huéng ting mirc bdi thudng
thi6t hai ma 102 4n chp phiic thdm quyét dinh
giam murc bdi thirong thidt hai thi tuy c6 loi
cho bi c4o ho#ic bi don din sy nhung gy
thiét hai cho chu thé khing cdo, vi pham
nguyén thc dugc thira nhan phd bién trong
khoa hoc luat t5 tung hinh sy trén thé gi6i la
nguyén tic khong laro-xAu hon tinh trang cia
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chii thé khéng cdo néu khong ¢6 khang céo
hozc khang nghi khac theo huéng khéng c6
lgi cho ho (tiéng Latin: ne pejorare).®

Vi vay, khoan 2 Piéu 357 BLTTHS nim
2015 cin sia déi theo huéng bo quy dinh vé&
giéxﬁ mirc bdi thuong thiét hai trong truéng
bop chi ¢é khang céo hoic khang nghi yéu
cdu ting mirc bdi thudng thiét hai.

* Khéng phu thudc vao pham vi khang
c4o, khang nghi .

Pham vi khang céo, khang nghi la giéi
han yéu clu ciia chu thé khéng cdo, khang
nghi ddi hoéi toa 4n cép phiic thim xem xét
lai toan bd hay mét phan ban 4n, quyét dinh
so thim. Toa 4n cip phic thdm c6 thé sira
ban 4n so thim theo huéng ¢6 loi cho bi céo
khong phu thujc vao pham vi khang céo,
khang nghi. Khodn 3 Diéu 357 BLTTHS
niim 2015 quy dinh néu c6 cin ct, hoi déng
xét xi phic thdm c6 thé min trach nhiém
hinh sir hodic mién hinh phat; khdng 4p dung
hinh phat b sung; khéng 4p dung bi¢n phép
tu phép; 4p dung didu, khodn BLHS v& ti
nhe bom; giam hinh phat; giam mic bdi
thudng thiét hai va sira quyét dinh xu If vat
chimg; chuyén sang hinh phat khac thudc
logi nhe hon; gif nguyén ho#ic giam mirc
hinh phat td va cho huéng 4n treo dbi véi
nhimg bi cdo khéng khang c4o hojc khéng
bi khéng céo, khang nghi. Pay la ngoai 1&
clia nguyén tic tod an cap phic thim chi
dﬁqc xem xét va quyét dinh trong pham vi
Khéng céo, khing nghi (ting Latin: fantum
devolutum quantum appellatum).® D(lmg

(8). Maud Orillard - Léna, Les voies de recours en
matiére pénale - Essal d'une théorie générale, These
de doctorat, Université-Paris 11, 2007, p. 79.
(9). Nha phép lut Viét - Phép, sdd, tr. 875,

48

thd, viée xem xét va quyét dinh ngoai pham
vi khéng cso, khang nghj (tiéng Latin: ultra
petita)'® con “vi pham quy dinh vé co SO
phép i ciia thi tuc phiic tham"."" “khéng
Phit hop véi ni dung cia nguyén 1de hai cap
xéL xit ciing nhu tinh chdt cia xét xu phic
thém vé quy djnh vé hdu qud cua khdng cdo,
khdng nghi phiic thém™'® va “vi. pham
nguyén tdc tranh_tung"."» Tuy nhién, viéc
xem xét va quyét dinh ngoai pham vi khing
c40,-khang nghi 13 cin thiét vi “nho do ma
cdc vi pham phdp ludt cua toa dn ca"p so
thdm dwgc phdt hién va khdc. phuc kip
thei” " “dém bao quyén lgi... cho ca. "bi
cdo” khéng khdng cdo hay khong lién quan
dén khéng cdo, khdng nghj" 5'®

So v6i BLTTHS nim 2003 c6 thé thiy
BLTTHS nim 2015 d& m& rdng thim quyén
xem xét va quyét dinh ngoai pham vi khing
cdo, khéng nghi cia hoi ddng xét x\r phie
thim nhu: mién trach nhiém hinh sy hoic
mién hinh phat; khéng 4p dung hinh phat bé
sung; khéng dp dung bién phap tu phép;
gidm mirc bdi thudng thiét hai va siva quyét
dinh xir li vat chimg; gidm mirc hinh phat

(10). Raymond Guillien et Jean Vincent, sdd, p. 529.
(11). Vil Gia L&m, "Pham vi xét xi phuc thém vé
binh sy vi quyén sira ban én so thAm", Tap chi lugdt
hoc, 56 52010, tr. 47.

(12). Vi Gia Lam, tldd, tr. 49. )
(13). Nguyén Thu Hién, “Mét sb kidn nghj sira dbi
Bidu 241, Didn 249 Bj luft 16 tung hinh sy vé tranb
tung trong-phién tod hinh sy phic’ thim”,. 7gp chf
kiém sdt, s6 112011, tr. 34.

(14). Ngo Thi Anh, Gigi han xét xit trong 16 tung hink
sw Vigt Nam, Luan van thac sT ludt hoc, Trueng Dai
hoc Luat Ha Noi, 2007, tr. 54.

(15). Vi Gia Lam, Neuyén tdc hai cdp xét xit trong 14
tung hinh sy Vigt Nam, Lufn én titn §7 juay po,
Trudng Dai hoc Lujt Ha Néi, 2008, tr. 83.
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va cho hudng 4n treo déi véi nhitng bi cdo
khdng khéng. cédo hosic khdng bj kbéng cdo,.
khang nghi. Tuy nhién, viéc giam mic bdi
thudng thiét hai.cho nhitng bj .cdo .khéng
khéng cio hodc khéng bi khéng cdo, khang
nghi 14 khéng hop li vi khéng phit hgp véi
nguyén tic quyén tir dinh doat cia duong s,
theo ¢6.duong sir tr quyét dinh vé quyén, loi
fch cia ho vA Iyra chon bién phap phép Ii cin
thiét'dé bio vé& quyén, i fch d6. Mat khac,
ph4p luat t8 tung hinh sy Viét Nam truée khi
phép dién hod Hn thit hai cling da quy dinh:
“P8i v6i cdc khodn boi thudng ddn s trong
ban dn hinh su, néu khong cé khdng cdo,
khang nghi, thi tod dn cdp philc thém khiéng
xem xét” (Thong tir tién nganh sé 01/TTLN
ngay 08/12/1988 ciia Toa 4an nhin dan tbi
cao, Vién kiém sat nhin dan téi cao hudng
dBn thi hanh mét s quy dinh trong BLTTHS).
Vi vay, khoan 3 Biéu 357 BLTTHS nim
2015 cin sira déi theo huéng bd thim quyén
cia hi dbng xét xir phiic thim trong viéc
gidm mirc bi thudng thiét hai cho nhitng bi
cdo khdng khang céo hojic khong bi khing
c40, khang nghi, cu thé:

“3. Trudmg hep c6 cin ctr, hoi ddng xét
xir phtic thém c6 thé sira ban 4n so thim theo
quydinhlaidiéma, b, ¢, d e g khoan 1
Biéu nay va stta quyét dink xit Ii vét chimg
cho nhimg bi cédo khéng khing cdo lodc
khéng bj khéng céo, khang nghj™.

2.2. Trudng hop va diéu kién siza ban-én
so lhdm theo hmmg khéng cé loi cho bj cdo

a. Truémg hop sira ban 4n so tham theo
hu(mg khéng c6 loi cho b cao

Khoin 2 Didu 357 BLTTHS nim 2015
quy dinh céc trudmg hop hdi ddog xét xur
phitc thim sira ban 4n so thim théo huéng

khéng ¢6 lgi-cho bi c4o gdm: tang hinh phat,
ép dung didu, khoan ciia BLHS vé (6i néing
hon; ép dung hinh phat b sung; 4p dung
bién phap tu phép; ting mirc bbi thuéng thiét
hai; chuyén sang hinh phat khéc thudc loai
néing hon; khdng cho bj cdo hudng an treo.

Nhu vy, BLTTHS nim 2015 d& bé sung
cac trudng hop sira ban 4n. so thim theo
huéng khdng c6 1gi cho bi cho gbm: p dung
hinh phat b sung; ap dung bién phép tur
phap; chuyén sang hinh phat khac thugc loai
ning hon; khong cho bj.cdo huéng 4n treo:
Viée bd sung chc trirdmg hop néi trén. 13 cin
thiét, tao co so phap i cho hji ddng xét xit
phtic Lhﬁm sira ban 4n so thim phﬁ hop véi
yéu clu ciia thuc tidn.

.b. Didu kién sira-ban 4n so thdm theo
hudng khéng c6 lgi cho bi cdo

Didu kién sira ban 4n so thdm theo huéng
khong c6 lgi cho bi cao duge quy dinh chit
ch& khong chi v& hudng khdog cdo, khing
nghi ma c vé chii thé khang céo, khang nghi
VA sy ¢6 miit clia bj c4o tai phién toa phic thim.

* Pidu kién v& yéu chu clia khing co,
khéng nghi

Theo, quy dinh tai khoan. 2 Dleu 357
BLTTHS nam 2015, hji déng xét XU phuc
thim chi dwgc stra ban 4n so thdm theo
huéng khéng c6 Ioi cho bi cdo néu khéng
céo hosc khang nghi yéu cAu. Yéu chu cia
khing céo hojic khing nghj 1a diéu kién bét
budc d& toa 4n cip phuc thim lam x4u hon
tinh trang cia bj cdo. Vi vay, quan didm cin
quy dinh toa 4n chp phuc thém c6 thé !Ang
hinh phat hozc ap dung dleu, khoén BLHS v&
131 néing hon cé trong truu‘ng hop khing nghi
theo hudng gism nhe dbi vai bi 4019 1a trai

(16). Hb S§ Son, “Hoan thién mbi quan hé gitta toa
4n va vién kidm sét trong qua trinh gidi quyét vy 4n
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nguyén téc khéng 1am x4u hon tinh trang cia
bi cdo neu khdng c6 khéng céo hojc khéng
nghi yéu clu. Tn.rémg hop ban 4n so thdm xir
qué nhe do ¢6 sai lim nghiém trong trong
viéc 4p dung phap luit nhumg chi c6'khing
cdo hodc khang nghj theo huéng ¢4 lgi cho bi
cao thi'dé-tiét kiém thdi gian va chi phi t§
tyig, hdi ddng xét xir phiic thim phai huy ban
4n so thim dé xét xur Lai (diém d khoan 2
Dida 358) chit khdng dugc giit nguyén bin 4n
so thim va kién nghi ngudi c6 thim quyén
khing nghi theo thu tuc gidm déc thdm nhv
cach gidi quyét truge khi BLTTHS nam 2015
¢ hiéu lyc phap luft. .

- Khi sta bin 4n so thim theo h\.rdmg
khéng c6 loi cho bi cdo, tod 4n cdp phic
thim khéng duge vugt qui’ yéu ciu -cia
khéng cdo, khing nghi. Khing cdo, khing
nghi yéu clu tang hinh' phat thi toa 4n cp
phiic thim chi duoc tang trong khung hinh
phat ma toA. én clp so thim- di 4p dung,
Khiong duge 4p dung diéu, khoan BLHS vé
16t néing hon d8i 'véi bi céo. Trudng hgp nay,
néu thiy cin 4p dung kho4n ning hon holc
t6i nang hon déi véi bi cdo thi hdi ddng xét
X1t phiic thdm hily ban 4n so thim dé xét xir
lai (diém d khodn 2 Didu 358 BLTTHS ném
2015);'néu thy-cin khsi 18, didu tra't3i hing
hor 1§ d tuyén trong ban &n so' thim thi"hdi
ddng xét xit phiic thAm hiy ban 4n so thim
¢ didu tra lai (diém- & khoan 1 Didu' 358
BLTTHS nim 20]5). Khéng cdo hoac kharg
nghi yéu cAu ap dung khing hinh phat hosic
t9i danh khéc ning hon nhung vin thubc
thim quyén ciia toa 4n d4 xét xir so thdm thi
hdi déng xét xi phic thim méi durge sifa ban

hinh sy, Tap-chi nha nute va ph[lp ludl 56 MOOS
r.68.° f
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4n so thAm' theo khing hinh phat- hogc tdi
danh khac ning hon dé. Trudmg hop khung
hinh phat boic 16i danh khéc ning hon dé
virot qué thim quyén ciia tod 4n d3 xét xir so
thAm thi-hdi ddng xét xir phiic thdm hiy ban
4n so thAm dé xét xar lai & toa én edp so thim
c6 thdm quyén (diém d khoin 2 DPiéu 358
BLTTHS nim 2015). Tuy nhién, trong thyé
ti€n, toa 4n cdp phuc thim vin vi-pbam diéu
kién vé& yéu ciu cia khéng cdo, khing nghi.
Viée toa 4n cip phuc thAm sia ban 4n so
thim vé t3i ning hon (giét ngudi) trong khi
co quan diéu tra khoi t6, diéu tra, vién kiém
sht truy 8 (91 nhg hon (¢b ¥ g.ﬁy thuong tich)
12 yi pham. nguyen tic hai ¢ip xel xir, khong
bio dam quyén bio chita va quyén khéng cdo
clia bj cdo; viée dp dung khoan ning hon
(khoan 1 Didu 93 BLHS nim 1999) trong khi
ngubi dai dign ciia bj hai chi khéng cdo yéu
ciu ting hinh phat (tang, u'ong khung 2 Bléu
93 BLHS nim 1999) la sua ban 4n so lham
theo hutSng khong c6 loi cho bj cdo vugt qué
yéuc cau clia khéng cg0.(7

(17). Theo Bén 4n phic thim sb 160/2018/HS-PT ngay
20/3/2018 cia Toh in nhan dan cip cao 121 Ha NOi, ni
dung vy &n nhr sau: Co quan didu tra d& nghi va vién
kién sat tniy 18 Nguyen Van V vé 16i giét ngubi theo
diém e khoan | Piéu 93 BLHS n¥m 1999 (bj hai 13
Trin Thé T) va t6i cb ¥ gy thuong tich theo khoan 3
Didu - 104 BLHS nam 1999 (bj hai 1a Nguyén Cong H).
Toa an cap 5o thdm xi phat Nguyén Vin V 9 nam ti
vé ti giét nguoi theo khoan 2 Bidu 93 BLUS nam
1999.vA 4 nim 1 v& thi cb ¥ ghy thuong tich theo
khoan 3 Diéu 104 BLHS nam., 1999, tdng hgp: hinh
phat 12 13 nim td. Ngudi dai dign cda bj hai Trin Thé
T Ia chj Tréin Thi Hodi T khang cdo yéu cin ting hinh
phet; bj hai Nguyén Cong H khing cdo yéu chu xét xit
Nguyén. Van V vé )i giét ngutri. Toa 4n chp phic
lham sifa ban 4n so thém, phat Nguyén Van V 10 nim
o ve i glél ngum theo diem a khoﬁn 1 Dléu 93
BLHS nim 1999 (giét nhidu nguai). :
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Didu' kign v& yéu chu cila khang cdo,
khéng nghi da dige quy dinh trong phép luat
t8 tung hinh sir Viét Nam ngay sau khi phdp
dién hoa I&n thir nhat. Theo Théng tir lién
nganh s& 01/TTLN ngay 08/12/1988 cuia Toa
4n nhan dén t8i cao, Vién kim st nhén din
ti cao huéng din thi hanh mét sé quy dinh
trong BLTTHS; “néu chi cb khdng cdo,
khdng nghij yéu cdu ting hinh phat thi toa dn
cd'p phiic thém tinh hoic qudin khu chi -dugc
tdng trong khung hinh phat ma toa dn ¢cldp so
thém dd dp dung, khong duwoc chuyén sang
khung hinh phat khdc niing hon”.

Yéu chu cia khéng cdo hodc khang nghi
khéng chi 1A didu kién dé hoi ddng xét xur
phiic thim sira ban 4n-so thim' theo huéng
khdng c6 loi cho bi cdo, ma cdn 1a didu kién
& hoi déng giam dbc thim quyét dinh hiy
bén 4n dé c6'hiéu luc phAp luft dé xét xir lai &
cAp so thidm hay phic-thdm. Tuy nhién, trong
thyc tifn, hi ddng gidm déc thhm vén hiy
ban 4n d& xét xir lai & cdp phic thdm theo
huéng 4p dung khoan niing hon. véi b céo
trong khi bj hai chi khing co yéu ciu ting
hinh phat nhu trudmg hop sau: Toa 4n cip so
thim 4p dung khoan 1 Diéu 104 BLHS nam
1999 xir. phat L& Viin H 9 théng tu v& t3i c6 y
gdy thuong tich nhung cho hudng 4n treo. Bi
hai khng: cio yéu cdu ting hinh phat va
Kkhéng ¢ho bi c4o hudng an treo. Hoi dong xét
xir phiic thém khéng chAp nhan khang cdo va
giilf nguyén ban én so thdm. Chanh 4n Toa 4n
nihén dan cp cao tai Ha Noi khang nghi gidm
‘d6c thAm' yéu cAu hiry ban 4n phic thim dé
xét xir lai & cdp phuc thim theo hu(mg khong
cho bi c&o hudng 4n treo. Hoi déng giam déc
tham xét thiy cAn 4p dung khung hinh phat
niing hon }a khoan 2 Didu 104 BLHS, nam
1999 vi khdng cho bi céo hudmg 4n treo nén

43 hity ban 4n phiic thm dé xét xir phiic thdm
1ai.*® Viéc kity ban 4n phic thAm dé xét xit
phic thim lai 14 khéng hop If boi vi khang
c40. yéu chu tiing hinh phat thi khi xét xu lai,
hoi ddng xét xir phitc thim chi: duge ting
trong khing hinh phat ma toa 4h cip so thim
da ap dung, khéng dugc Ap dung khung hinh
phat ning hon. Trudng hop nay, hoi dérg
gism dbc thAm cin hiy ban-4an phic thim dé
xét xi lai & cdp so thim.

* Didu kién v& chn thé ciia khang céo,
khéng nghi ‘ ‘

" Theo quy dinh tai khoan 2 Didu 357
BLTTHS nim 2015, hdi ddng xét xir phiic
thim chi duoc sira ban 4n so.thdm theo
huéng khéng b loi cho bi cdo ndu chi thé
khang cdo, khang nghi 1a bi hai hozc vién
kiém sit. Quy dinh nay cé nhimg diém
khéng hop } sau:

- Thit nhdt, v& pham vi chi thé c6 quyén
khéng cao

Khoan 2 Piéu 357 BLTTHS nam 2015
quy dinh bi hai 13 chii thé duy nhit cé quyén
khang cdo theo huéng khéng c6 lgi cho bi
cdo. Nhu vy, hoi ddng xét xir phic thim
khdng duge sira ban 4n so thim theo hudng
Kkhéng c:1oi cho bj céo néu cé khang cdo
cua cac chu thé khac uhir: ngudi dai dién ciia
bi hai; nguyén don din su, ngudi cé quyén
l¢i, nghia vy, Jién quan dén vu én ngudi dai
dién cua ho; ngudi bao vé quyén va lgi ich
hop phép cua bi hai, nguyén don dan sy,
ngucn c6 quyen loi, nghia v1,: lien quan dén

vu 4n la ngl!(’n du(‘.n 18 tubi hoﬁc ngudi c6
nhuqc didm vé& tim thin hoic thé chét.
Trong khi d6, Piéu 331 BLTTHS nim 2015

(18). Quyét dinh gism déc thim s6 118/2018/HS-GDT
ngay 10/5/2018 ciia Toa &n nhin dén cip cao tai Ha Noi.
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lai quy dinh nhimg chd thé ndy c6 quyén
khang cdo. Né6i cich khac, BLTTHS nidm
2015 quy dinh nhimg chu thé nay ¢6 quyén
khang cdo nhung khéng quy. dinh viéc chip
nhén khéng céo cia ho dé sira ban 4n so
thim. Mic di thidu co s& phip li nhung
trong thye tién, tod 4n cip phic thim vin
chép nhén khang c4o cda ngudi dai dién cia
bi hai tang hinh phat ti,"” chuyén hinh phat
1 chung thén sang hinh phat tir hinh,?” ting
mirc bdi thudng thiét hai,®" ting hinh pbat
va ting mitc bdi thudmg thiét hai® dbi vai
bi céo. Vi vdy, khoan 2 Piéu 357 BLTTHS
nam 2015 cn duge sira dbi, b sung dé hién
thre ho4 quyén khang cdo civa nhimg chu thé
ndy; 120 co s& phap If cho hdi ddng xét xir
phtc thim sira ban 4n so thim theo hudng
khéng 6 lgi cho bi céo.

Thir hai, v& sy phd hop giira pham vi
quyén khéng céo, khang nghi véi chirc ndng
8 tung

Trong khoa hoc ludt 16 tung hinh sy tdn

(19). Bén &n phic thdm sé 611/2018/HS-PT ngay
25/10/2018 cia Tod &n nban dan cip cao tai Thanh
phé H& Chi Minh; Bin 4n phuc thim sb
324/2018/HS-PT ugy 30/11-2018 cia Toa 4n nhan
dén cfp cao tai PA Ning; Ban &n phic thim sé
416/2018/HS-PT ngay 26/6/2018 cia Toi 4n nhén
dén chp cao tai Ha N§i.

(20). Ban 4n phic thim sé 677/2018/HS-PT ngay
06/12/2018 ciza ToA 4n nhan dén cép cao tai Thanh
phé H3 Ch(Minh.

(21). Bén én phic thim s& 429/2018/HS-PT ngay
27/6/2018 ciia To n nhén din c4p cao tzi Ha Ngi; Ban
4n phiic thém s 409/2018/HS-PT gy 26/7/2018 clia
Toh 4n nhin dén ¢p cao tai Thanh phé H8 Chi Minh;
Bin 4n phic thim sb 260/2018/HS-PT ngiy
24/10/2018 clia ToA 4n nhin din cép cao tai D4 Ning.
(22). Bin 4n pbic thdm sb S5/2018/HS-PT ngay
23/0172018 ctia Tod &n nhén dén cdp cao tai Thinh
phd H& Chf Minh.
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2i 1i thuyét “déng co hanh dong”,?” theo d6
pham vi khang c#o, khang nghi phai phi hop
véi chitc niing 8 tung ciia chi thé khang céo,
khéng nghi.

Bi hai Ia chil thé cda t§ quyén dén su nén
chi ¢6 quyén khéng céo vé phén din su cia
ban 4n so thim. Viéc bi hai khng co phin
hinh s ciia ban 4n so thim la thye hién chirc
nang cia chi thé quyin cong tb, khang
khuyén khich su nhan dao, tha thir d6i véi b
céo, khéng phit hgp xu huéng chung cita thé
gidi “lén dn 1¢i pham nhung khoan dung
nguoi pham 15i” do nha t6i pham hoc Tay
Ban Nha - Concepcién Arenal chn triong.®®
Trudng hep vu 4n duge khoi t8 theo-yéu
cAu cda bj hai thi ho khéng chi 12 chi-thé
ciia 18 quyén dan sy ma con la chi thé khoi
déng: quyén cong 16; trén co s& d6 ho méi
¢6 quyén khéng céo toan b3 ban 4n, quyét
dinh so thim. Tuy nhién, trong didu kién
hién nay cta Viét Nam, khi chwa c6 co ché
bao dam trach nhiém bdi thudng thiét hai
clia Nha nude trong trudng hop nguoi pham
toi chét hogic khdng c6 tai san dé thuc hién
nghia vu bdi thudmg thidt hai thi viéc quy
dinh cho bi hai khéng cao v& phén hinh sy
ciia ban 4n so thim vin cn thiét dé giai toa
tAm If bj tén thuong cia bj hai, gay 4p lyc
bdi thudng thiét hai ddi vé6i bj cdo. Trong
khi duy trl quyén khéng c4o ciia bi hai, cin
ké thia quy dinh tai Nghj quyét sb
05/2005/NQ-HDTP ngay 08/12/2005 cua
Hji dbng thim phin TANDTC, theo dé,
ngudi dai dién theo phap ludt cia bi hai méi
dugc khing cdo phin hinh sy, con nguoi dai

(23). Nha phap luft Viét - Phép, sdd tr. 463,
(24). Luis Amoyo Zapalero “L'harmonisation
intenationale du droit pénal“ RSC, no 3, Dalloz
2011, p. 557. '



dién theo Wy quy2n cua bj hai chi duge
khang c4o phin din s cla ban 4n so thdm.

Vién kiém sét la chii thé clia quyén cong
t6 nén chi ¢6 quyén khang nghi phin hinh sir
clia ban.4n. so -thAm. Viéc vién kiém sat
khéng nghj vé& mire bdi thuomg thiét hai 12 vi
pham nguyén tic ton trong quyén ty dinh
doat cia c4c bén. Vién.kiém sét khéng c6
quyén théa thusn mirc bdi thudng thiét hai
véi bi cdo, bi hai, duong sy trong khi toa an
cép phic thim chi duge quyét dinh mic bdi
thudmg thiét hai néu cic bén khong nr thoa
thugn. Vién kiém sit khéng phai chiu 4n phf
trong khi chii thé khéng céo phai chiu 4n phi
néu yéu ciu cia ho. vé mirc bdi thudng thiét
hai khong dugc tod 4n cdp phic thim chip
nhin. Trén co s& chirc ning kiém sét viéc
tuan theo phap ludt trong tb tung hinh sy, vién
kiém sét chi cé quyén khang nghi phin ban
4n so,thdm vé bdi thuong thiét hai néu c6 vi
pham phép lut nghiém trong. Tuy nhién, vi
pham.phép luit nghiém trong trong viéc giai
quyét vén d& dén sy trong vu an hinh sur khong
phéi 13 ¢én cif siva ban 4n so thim ma Ia cin
cir hity ban 4n so thdm d& xét xir lai. Vi vy,
cén hiy bé thim quyén khéng nghj ctia vién
kiém sét v& mirc bdi thudmg thiét hai.

Tir phén tich néi trén, cin.sira ddi, bd
sung khoan 2 Diéu 357 BLTTHS nim 2015
-nhu sau:

+ “2. Trudng hgp vién klam st khéng nghi
hodc bi hai, ngudi dai di¢n.theo phdp ludt
ciia bj>hai khing cdo yéu ciu thi hoi-ddng
xét xir phtic thdm 6 thé tang hinh phat, 4p
dung didu, khoan cita Bo luat hinh sur v& 19
ning hon; 4p.dung hinh phat bb sung; 4p
-dyng bién phép tw phap;. chuyén sang hinh
phat khic thuc logi ning hon; khéng cho bj
c4o hudng an treo.

Trudng hop bi hai, nguyén don dan su,
ngudi cé quyén lgi, nghia vu lién quan dén vu
dn, ngudi dai dign ciia ho, nguoi bao vé quyén
va lpi ich hop phdp ciia bj hai, nguyén don
dén su, ngudi ¢6 quyén lgi, nghia vu lién quan
dén vu dn 1a ngudi dwdi 18 tbi hodc nguoi
c6 nhuge diém vé tdm thén hodic thé chdt
khéng c46 yéu chu thi hoi ddng xét xir phiic
thm c6 thé tang mirc bdi thudng thidt hai”.

* Pidu kién vé su c6 mét ctia bi cdo tai
phién to phiic thdm -

Theo quy dinh tai diém-c khoan 1 iéu 351
BLTTHS, viéc stra ban 4n so thim theo huéng
khong cé loi cho bi cdo doi hoi bi cdo c6 mit
tai phién toa phtic-thm, trix trudng hop véng
miit khong vi If do bt kha khang holic do tré
ngai khach quan. Bj céo cin c6 mit tai phién
toa d& bao chita, bao vé quyén va lgi ich hop
phép cia minh, Trudng hop bj céo ving mat
vi i do bat kha khéng ho¥ic do tr& ngai khéch
quan thi toa 4n cip phic thim khéng dugc
sira ban 4n so thAm theo hudng khong c6 loi
cho bi cso. Trudng hop bi cdo c6 mit tai
phién toa hoic ving mat khong vi li do bét
kha khang hofic do tr& ngai khich quan thi
toa 4n cAp phtic thim c6 quyén sira ban 4n so
thim theo hudng khéng ¢4 loi cho bi cdo..
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