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Torn tat: Trong boi cdnh hoi nhgp, viec cdt gidm thui nhgp khdu dem lgi nhiiu lgi ich chg nen 

kinh te. Tuy nhien.viec mOc thue nhgp khdu gidm ddn theo 16 trinh trong cdc cam kit quoc te lgi la 
thdch thuc lan ddi v&i nhiiu quoc gia nhu Viet Nam - nai sd thu tu thui nhgp khdu chiim ti trgng l&n 
trong ngdn sdch nhd nu&c. Tdng mdc thui ddi v&i cdc logi thui ngi dja ddnh vdo hdng hod nhgp khdu 
dugc xem la bien phdp hiiu hieu giiip bit ddp ngudn thu ngdn sdch nhd nu&c, song no cGng tiem dn 
nhirng rui ro nhdt djnh cd ve kinh te va phdp ll. Be gdp phdn ldm rd vdn di ndy, bdi viit phdn tich dnh 
hic&ng cua viec tdng muc thui ddi v&i cdc logi thui ngi dia ddnh vdo hdng hod nhdp khdu trong mgt 
nin kinh ti nhd m& cita; ddnh gid tinh phu hgp cua biin phdp chinh sdch ndy v&i qicy dfnh ciia To 
chicc thuang mgi qudc ti; dua ra kien nghj cho cdc ca quan qudn li nhd nu&c^ cua Viet Nam trong 
cong tdc ban hdnh vd thuc thi chinh sdch. 
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INCREASING THE RATE OF DOMESTIC TAXES IMPOSED ON IMPORTED GOODS -
SOME ECONOMIC AND LEGAL ISSUES , . , - • , 

Abstract: In the context of integration, cutting import taxes has brought the ecomony many 
benefits. The gradual reduction of the rale of import taxes in accordance with the route stated under 
international commitments is, however, still a big chanllenge for many countries including Vietnam 
where the revenue of import taxes accounts for a large part of the state budget. Increasing the rate of 
dotnestic taxes imposed on imported goods is considered as an effective measure to recover the 
reduced revenue but it also faces potential risks, in both economic and legal aspects. To clarify this 
issue in question, the paper offers an analysis of the Impact of increasing the rate of taxes imposed an 
imported goods in a small open econpmy; it assesses the relevance of this policy measure to the rules 
of the World Trade Organisation and offers recommendations on policy making and implementation 
of state management agencies of Vietnam. 

Keywords: Imported goods; legal; increasing the lax rate; domestic tax; economic issue 

Received: Oct 30'''. 2017; Editing completed: May ^'', 2019; Acceptedfor publication: May 15"', 2019 

1. D^t van de loi ich rat Ion cho cac quoc gia vi no gop phan 

Tir do hod thuang mai la xu thi Ion ciia thiic diy ho£it dOng xuat khiu, nhap khau, tang 
thoi dai, da dien ra manh me trong suot g4h cuong tinh cgnh tranh, ddi moi san phSm, cong 
mot thS ki vira qua. Xu the nay dem lai nhimg nghe. Hon the nGa, nha tir do hoa thuong mai, 

nguoi tieu dung dugc tiep can! vol m6t t̂ p 
~ . „ hap hang hoa da dang hon voi miic gia phai 
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gia tr6n toan caugia nh$p lh chiic thuong mai 
the gi6i (WTO) va tich cue ki ket hang tram 
hi^p dinh thuong mgi tu do (FTA). Khong 
diing ngoai xu the do, Viet Nam da chmh 
thiic tro thMi thanh vien WTO timam 2007 
vk lijam gia v^o nhiSu FTA ca vcd tu each 
tharih viSn ASEAN \k tu cdch doc lap/'' 

Tuy nhien, ben cgnh cac lgi ich do, mgt 
vSn de 16n ciing phat sinh tir qua trinh tyr do 
hoa thuong mgi: vi^c cat giam thuf nhdp khiu. 
theo lg trinh lam giam siit ngu6n thu ng&i 
sach nhd nuoc. Ddy Id vdn de 'ph6 bien tren 
toan thi giai chii khong a rieng qu6c gia nao. 
Tuy vay, d6i voi cac qu6c giadang vd kem 
phdt trien, van dS ndy trd thanh bai toan nan 
giai hem vi ti trpng cua thui nhdp khdu trong 
ngan sach nhd nudrc c^a nhiing quoc gia nay 
thudng cao hon so v6i cdc qu6c gia phdt triln.* '̂ 

Dang chii ;̂ , gin day or Viet Nam, tren 
cdc dien ddn chinh thiic vd khong chinh thiic 
da di6n ra cuoc tranh lugn soi n6i ve vin dl 
tang thu§ sudt thui bao ve inoi tru&ng dp 
durig vcri xang dau nhdp khau de bii dip 
nguon thu ngdn sdch nhd nude khi miic thue. 
nh^p khdu d6i vol mat hang nay se gidm ddn 
vl 0% theo lo trinh trong cac cam kit tvr do 
hod thucmg mai. Cupc tranh luan da nhdn 
dugc cdc y kien da chilu tir phia co quan 
qudn H cung nhu ngu6i dan. Tuy nhiSn, viec 
tdng thue si^t doi voi cac loai thui n6i dia 
danh vdo hdng hoa nhap khdu la mot bien 
phdp chinh sach phiic tap, bao ham cac yeu 

(l).Theo so lifu cfla NgSn hing phSt triln chSu A 
(ADB), hifn nay Vi?t Nam \k th^nh vien cua 16 FTA, 
htq)s://aric.adb.org/fta-countiy, tniy cap 15/3/2019. 
(2). Thatn khio them,s6 li^u cia NgSn hkng th^ gidi 
(WB) vl ti trpng ciia thui quan trong t6ng thu ve thui 
cua cic quoc gia (1972^2015): http://data.worldbank. 
OTg/indicator/GC.TAX.lMPT.ZS,truyc$pl5/3/2019. 

t6 v l kinh te, chinh tri va phdp !i, vi th i rat 

Idio de hiSu ro v i n d l n lu thilu su nghien 

cuu thdu ddo. Dang t i le Id cho den nay tren 

cdc diln ddn chinh sdch va hgc thudt vSn 
chua c6 nhilu tieng noi tir cac chuy§n gia 
trong ITnh vuc thuang mgi quoc te. 

Trong khuon kh6 cua bdi vilt, tdc gid ldm 
rQ vdn de tdng miic thui d6i vol cdc loai thui 
ngi dia ddnh vdo hdng hod nhap khdu tir hai 
phuong di|n kinh te vd phdp li. Ddu tien, bai 
viet trinh bdy mot s6 tac dong kinh tl chii yeu 
khi m0t nin kinh ^ nho tab ciia nhu ViSt 
Nani tdng miic thue d6i vdi cdc logi thue n6i 
dia ddnh vdo hdng hod nhap khdu. Tilp theo, 
bdi viet di sau vao phdn tich mOt so ngi dung 
thu§c ve phdp ludt thuang mai qu6c tS c6 
lien quan true tiep tdi vin dS nghiSn cihi. 
Sau cung, bdi vi^t dua ra mgt s6 de xuit d6i 
voi cac CO quan ban hdnh chinh sdch nhdm 
hu6ng tdi su hdi hoa lgi ich giiJa cdc bSn. 

2. Tang m^c thue doi vol cac loai thue 
n$i dia ddnh vdo hdng hoa nhap khau va 
van dl phdn bo lgi ich kinh te 

Theo quan diem cua WTO, thuS n6i dja 
bao gomtdtca cac sac thu6 ddnh vao cac chu 
till vd sdn phim cua hoat dgng sdn xuit̂  
kinh doanh, tru thui nhap khiu,'thui xuat 
khau, thiie chong bdn phd gia vd thue d6i 
khang. Thue tieu thii dgc biet, thue gid tri gia 
tdng hay thue thu nhap doanh nghiep la vi du 
dien hinh ve thue ngi dia.* '̂ Can lim y ring, 
thue ngi dia la khdi ni?m co n6i ham rit 
rgng, bai vjet nay chi x6t t6i;truang hop thui 
ngi dja ddnh vdo hang hod. nhdp khdu. T^ 

(3).http://www.trungtamwto.vn/chuyen-de/L449Tcac-_ 
cau-hoi-lien-quan-den-cam-ket-thuernoi-dia-doi-;voi-
hang-hoa-nhap-khau-trong-wto, tmy c§p 15/3/2019. 

http://data.worldbank
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thai diem nhap khdu, thuang id i^ thuang 
phdi ke khai nhilu loai thui ciing luc nen 
nhilu ngu6i ldm tuang cdc loai thue ndy diu 
-Id thue quan. Thuc te, trong phan Ion tnrong 
hgp, thui nhdp khiu Id logi thui quan duy 
nhit md hdng hod nhdp khdu, phai chiu, c6n 
cdc logi thue khac deu la thui n^i dia ddnh 
vdo hang hod nhgp khiu. 

D I hilu VI sao khi thui suit thui nhap 
khiu gidm theo cam kit, vdn dl tdng miic 
thue ciia cdc loai thue ngi dia ddnh vdo hang 
hod nhap khau lgi dugc dat ra, truac hit can 
lain ro co che tdc dgng cua vlSc giam thui 
suit thue nhgp khau ISn ngan sach iihd nuac. 
6 khia cgnh trirc tilp, s6 thui nhdp khiu thu 
dugte^hu thugc vdo thuS suat vd gid tinh thui 
nhdp khdu. Vi thi, neu lugng hdng hoa nhdp 
khiu tang 16n do thui nhap khiu gidm khong 
dii de bii dap miic thue gidm di theo cam kit 
(nhit la khi thui suit gidm vl 0%), so thu 
thud nhdp khau se giam xu6ng. d khia cgnh 
gidn tilp j s\r cdt gidm thui nhdp khiu se lam 
gidm so thu Ihue tii cdc loai thui ngi dia ddnh 
vdo ,hdng hod nhgp khiu nhu thui gid tri gia 

tdng, thui tieu thu dgc biet thui bdo vemdi 
truong (nlu mg thdng nhap khiu thugc d6i 
tugng chiu thui tieu thii dgc biet hay thui bao 
ve moi truang). Vi tri gid giao dich cua hang 
hod nheip khiu cgng them thui nhgp ,khdu la 
can cii. tmh thue d6i vdi cdc loai thui ngi dia 
danh vdo hdng hod nhgp khiu nen khi cdt 
giammiic thui suit thui nhgp khiu^ ,s6 thui 
nhap khdu cung giam xu6ng, khiln tq gia tuih 
thue doi vai cdc logi thui ngi dja danh vdo 
hang hod nhgp khdu se nho hon. Do d6, neu 
thue suat cua cdc loai thue ndi dia ddnh vdo 
hdng hod nhgp khiu gitt nguydn tlu so thui 
thu dugc ttr cdc loai thui ndy se giam xu6ng. 

Vi dy, tnrdfc ndm 2018, xe 616 tir chui (09) 
ch6 ng6i tro xuoi^ nhdp khdu tu cac nuoc 
ASEAN vao ViSt Nam chiu thui nhdp khiu 
(thui suit 30%), thuitieu thu ddc bidt (thui 
suit 40%) vd thiil gid tri gia tdng (thui suit 
10%). Tir ngdy 01/01/2018, viec thui suit 
thue nhgp khau doi mat hang ndy gidm vl 0% 
CO tac dgng rlhu sau din so thui thu dugc tir 
moi chiec xe (gid sii gid tinh thue nhdp khau 
cua moichiec xe 616 la 300 tri$u,d5ng): 

Tru6c nam 2018 

Thui nhgp khiu la: 300 x 30% = 90 (trieu dong) 

Thui ti€u thu dac biet cr khau nhap khau la: (300 
+ 90) X 40% = 156 (trieu dong) 

Thui gid trj gia tang cr khau nhap khiu Id: (300+ 
90 + 156) X 10% = 54,6 (tri?u d6ng) ' 

Ting s6 thue Nhd nu6c thu dugc tir 01 6 to or 
khdu nh§p khiu Id: 90 + 156 + 54^6 = 300,6 
(tri?u d^ng) 

Tir 01/01/2018 

Thui nhg.p khau la 0 (dong) khi thue suit thue 
nh^p khau giam ve 0%, 

Thui tieu th î dac biet cr khau nh|ip khau Id: 300 
x40% =. 120 (tripu dong) 

Thui gia tri gia tang cr khdu nhap khau Id: (300 + 
120) X 10% = 42 (tri§u ddng) 

Ting so thue Nhd nircDfc thu, dugc tir 01 6 t6 a 
khdu nh§p khau la: 120 + 42 = 162 (trieu dong) 

So thu thue Nhd nu6c thu giam: 300,6 r 162 = 138,6 trieu dong (trong do co 90 tri|u dong la thue 
nh^p khiu vd 48,6 tripu dong la cdc \o^\ thue npi dia danh vao hang nhap khiu) 
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Khi nguon thu tir thue ddnh vdohang hod 

nhgp khau giam xudng tnrc tiep hay gian 

tilp do cac cam k i t cdt gidm thui quan, 

nhieu quoc gia se can tim ngudn thu thay th i 

cho ngdn sdch nha nuac. Mdt ngudn thu thay 

thequan trgng den tir cdc loai thui ngi dia 

khdng gdn vdi hang hod nhgp khiu, chdng 

han thui thu nhap cd nhdnvd thui thu nhdp 

doanh nghiep. Tuy nhien, viec thu cdc loai 

thue ndi dia khdng gan vdi hdng nhap khiu 

khdng he de ddng, thgm chi doi hdi rdt nhieu 

thdi gian vd chi phi de hoan thiSn he thong 

thuS. Tai ViSt Nam, cdc loai thui true thu 

ddnh true tidp vdo thu nhap vd tdi sdn cua 

ngucri ngp thue,, dgc biet Id thue thu nhgp ca 

nhan, van con nhieu bat cap du dd dugc trien 

khai kha lau. Kiem soat thu nhgp cua nguoi 

dan trong mgt nen "kinh te tien mat" voi 

nhieu hogt ddng kinh te phi chinh thiic thuc 

su. la bdi todn khd. Bdi vdy, thui thu nhdp cd 

nhdn chi phdt huy hieu qud v6i cdc cd, nhan 

CO thu nhgp d l kiem sodt va cdn bo sot nhilu 

ddi tugng khdc. 

Trong khi do, viec dp thue ngi dia len 

hdng hod nhdp khdu lai tuong ddi hieu qua vi 

nd dugc qudn li mdt cdch chgt che vd tap 

trung d khdu lam thii tyc hai quan. Nhu ciu 

duy tri ngudn thu ngdn sdch nhd nude cung 

su kho khan khi trien khai cdc loai thue ngi 

dia khdng gdn voi hang hoa nhap khiu dan 

tai nhieu nuac, nhat la cac nude dang vd 

kem phat trien, khdng mudn mat dl so thue 

thu dugc tir cdc sdc thue ngi dia ddnh vdo 

hdng hod nhdp khau. De thdo gd khd khan 

cho ngdn sdch nhd nuoc khi miic thue nhdp 

khiu gidm dan, cdc nude ndy cd the chgn 

gidi phap tang miic thui Vdi cdc logi thue 

ndi dia ddnh vao hdng hoa nhdp khdu. Luu 

y rang, khdc vdi tbul nhgp khiu, thue ngi 

dia dp dyng vdi hang hod nhap kh iu ve co 

ban it chiu su rang huge cua cac cam ket 

qu6c te. Bdi v^y, viec tang miic thue ngi dia 

ddnh vao hdng hod nhdp khiu ciing se gdp it 

trd nggi han. 

Xet v l mat kinh t l , theo cdc li thuylt v l 

thucmg mgi quoc t l , khi mgt quoc gia nhd 

vdi nen kinh te md tdng thue sudt ciia cac 

loai thui ndi dia danh vdo mdt mat hang 

nhgp khiu, miic gid qudc te cua mdt hdng do 

hdu nhu khdng bi dnh hudng. Bien phdp 

chinh sdch ndy tac ddng tryc tiep nhdt ,tdi 

ngudi tieii dimg: le ra hg se dugc hudng lgi 

tit su cat gidm thu6 nhap khau, song rot 

cugc van phdi mua hdng hod nh^p khdu vdi 

miic gid cao han ki vgng. Mdt vi du dien 

hinh Id viec nhidu ngudi Vidt ki vgng khi 

miic thue nh^p khau gidm theo cam ket, gid 

ban d td nhdp khau se gidm mgnh. Tuy nhien, 

ddng thdi tang thui tieu thu dgc biet d i i vdi 

d td nhgp khau cd the triet tieu lgi ich ciia 

viec giam thue nhap khau, khien gia ban 

mat hdng nay kiidng gidm ho^ic giam khdng 

ddng ke.̂ ^* 

(4). Xem them ph^ bieu cua nguySn Bp trucrng B§ thuong 
m î Tnrcmg Dinh Tuyen vi Chii tich Hî p hOi xang 
dau Vi?t Nam Truong Thi Rue, http://cafef.vn/ong-
truong-dinh-tuyen-tang-'thue-moi-truong-doi-voi-
xang-dau-de-thay-doi-co-cau-thu-ngan-sach-
20170525132325525.chn, truy cap 15/3/2019. 
(5). Xem thgm phdt bieu cua B6 thi chinh: http://dantri. 
com.vn/kinh-doanh/bo-tai-chinh-tang-thue-tieu-thu— 
dac-biet-voi-o-to-khong-phai-de-bu-ngan-sach-20l5 
1109152249144.htm,truyc§p 15/3/2019. 

http://cafef.vn/ong
http://dantri
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Cd thi thiy,lugng thue n$i dia ddnh vdo 
hdng hod nhgp khdu Se giiip chinh phu bu 
dip mgt phan hoac todn bg phan ngan sdch 
nhd nude bi mit di do thui nhgp khiu gidm 
xuong. Dieu dd cd Wghia la phdn lgi ich md 
le ra ngirdi tieu diing dugc hudng se chuyin 
thdnh nguon thue bo sung cho ngan sdch nha 
nude. Cdc nhd kinh tl xem ddy la su phdn bo 
lgi ich t£t nguoi tieu dung sang cho nhd 
nugc, song day khdng phdi sir phan bd qua 
lai CO tAng bang khdng (0) hay dem lai lgi 
ich duong. Cdc md hinh kinh tl chi ra ring 
khi tang thue suat cua cdc loai thui ngi dia 
danh.vao hang hod.nl4p khdu, tdng lgi ich 
cua xd hgi sg gidm xu6ng.**' 

Ket lugn ndy hodn todn cd thi Ii gidi 
dugc. yi?c cat giam thui nhdp khiu giiip gid 
bdn hdng hod nhgp khdu trd iien re hon, thiic 
day tiSu diing xa hgi, nhd do ldm tang so thu 
ngdn sdch nhd nude tu cac logi thue ngi dia d 
khau phdn phdi. Quan trgng hon, khi thui 
nhap khau gidm, cdc doanh n ^ e p cd co hdi 
giam chi phi diu vdo cho sdn jcuit, kinh 
doanh do gia nguyen vat Heu, may mdc, thilt 
bi deu gidm. Dilu hay cho phep hg cUng cip 
hdng hodi dich vu cd gid cd hgp H, kich thfch 
tieu dung, nhd do doanh thu ciia doanh 
nghidp cung se tdng. Chi phi san xuat, kinh 
doanh giam trong khi thu nhap cua doanh 
nghiep tdng se lam tang sd thu ngdn sdch nha 
nude tir thue thu nhdp doanh nghi?p. Nhiing 
lgi ichtrSn se mdt di nlu chinh phu tdng miic 

(6). Steven M. Suranovic (2010), International Trade: 
Theory and Policy, Flat World Knowledge, Inc, 
ISBN: 1936126443, h^://intemationalecon.com/Trade/ 
Tch95/T95-2B.php, tmy c|p 15/3/2019. 

thue ddi vdi cdc loai thui ngi dia danh'vao 

hang hod nhap khiu dl bu dip ngdn sdch nhd 
nude khi thui nhdp khiu gidm. 

Trong ddi han, vi$c tang miic thiil vdi 
cdc logi thui n^i dia danh vdo hang nhdp 
khau cd the cd anh hudng tidu cue tdi 
thucrng mgi qu6c tl: do gid ca khdng gidm 
(thgm chi tdng 16n) nen liighg ciu cua ngudi 
tiSu dung trong nude vdi mgt mgt hang nhgp 
khiu nhit dinh ciing se khdng tang Xtn (thdm 
chi giam xudng). Mgt cdch gidn tilp, nhd 
xuit khiu d nude ngodi se ban dugc it hdng 
hod hon so vdi du tinh ban dau cua hg khi 
thue nhllp khau a thi trudng tilm ndng gidm 
xuong theo cam ket. 

Tdt nhien, nhu cau thu thue cho ngan 
sdch la chinh ddng de giiip bd mdy nhd 
nude van hdnh, ddng thdi duy tri nhung 
khodn ddu tu cho ca sd ha tang vd cdc hogt 
dgng kinh te, xa hgi. Tuy nhien, nhu da chi 
ra d tren, viec tdng miic thue ddi vdi, cdc 
loai thue ndi dia ddnh vdo hdng hod nhgp 
khiu tiem dn nii ro ve lgi ich kmh te trong 
ddi han. Chua kl, bi$n phdp ndy.cdn tgo ra 
su mdu thuan vl mgt chinh sdch. Mgt mat, 
cdc chinh phu ton rat nhieu chi phi de ddm 
phdn thdnh lap va tham gia cdc lien ket kinh 
tl qudc tl nhdm hudng tdi muc tieu thiic 
diy tu do hod thuang mgi. Trong khi dd, 
vi^c tang miic thue vdi cac logi thUe ngi dia 
ddnh vdo hdng hod nhdp khdu lgi di ngugc 
\6\ muc tidu ndy. Su man thuan nay khien 
cho nd luc dam phdn trudc dd cd phan bi 
lang phi, ddng thdi tgo ra thdng di6p chinh 
sdch khdng nhdt qudn. Day la dieu bat lgi 
cho nin kinh t l trong b6i cdrth hdi nh$p vd 
md ciia thi trudng. 
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3. Tang mvc thue dot vdi cdc loai thue 
n$i dia danh vdo hang hoS nh|lp khau va 
sv phil h r̂p vdi phdp lu$t To chu-c thuong 
m^i the gidi 

Khi tang niiic thui vdi cdc Io£ii thud ngi 
dia ddnh vdo hdng hod nhap khau, ben canh 
khia canh kinh tl, nhd nude ciing can luu y 
tdi khia cgnh phdp li. 

Khi trd thdnh thdnh vi6n WTO, cdc quoc 
gia phai thyc hi^n m^t s6 nghia vy nhit dinh 
ve ban hdnh va thuc thi chinh sdch thuang 
mgi qudc tl, trong dd cd nghia vu tuan thu 
bi6u cam ket thue quan. Theo dd, miic thuS 
nhdp khiu ma mgt thdnh vien dp dyng khdng 
dugc vugt qua miic thui tran md thdnh viSn 
do dat ra trong bieu cam ket.*'' Ngodi ra, cdc 
thdnh vidn cdn phdi tuan thu nguyen tdc 
khdng phdn biSt ddi xu. Theo do, moi thanh 
vien phdi d6i xii binh dang glGa cac hang hod 
nhap khdu tuong ty ciia cdc thanh vien khdc 
nhau (nguyen tic tdi hud qu6c) vd ddi xu binh 
ddng giiia hdng hoa nhdp khdu vd hdng hod 
n§i d|a tuong tu (nguyen tdc ddi xir qu6c gja).'̂ ' 

Trong cdc nghia vy trSn, nghia vy ddi xtr 
qudc gia cd Uen quan tryc tiep tdi viec tang 
thud sudt ddi vdi cac loai thud ndi dia ddnh 
vdo Kdng hod nhap khau. Do WTO khdng 
tryc tilp dilu chinh ludt thue ngi dia ciia moi 
thanh vien nen moi thanh vien khong cd 
nghTa vu cam ket vdi WTO ve trdn thud suat 
cua cdc logi thue ngi dia. Tuy nhien, nguyen 
tic doi xvt quoc gia dgt ra chuan myc cho 
viec ban hdnh vd thyc hi?n cdc sdc thue ngi 

(7). Dieu II ciia Hi|p dinh chung ve thuS quan vi thirong 
mai - GATT 1994, https-y/www.wto.org/engiish/docs_ 
e/legate/gatt47.pdf, truy cgp 23/4Q019. 
(8). Dieu I ̂ ^ ffl ciia Hî p dinh GATT 1994, htQ)s://www. 
wto.org/english/docs_e/legal_e/gatt47.pd, truy c§p 
23/4/2019. 

dja dp dyng vdi hdng hoa nhgp khdu. Theo 
Dieu 111:2 ciia Hi$p dinh GATT 1994, mgt 
thanh vien se vi pham nghia vu doi xir quoc, 
gia nlu thanh.vien do: 

(i) chi dp dyng thui ndi dia vdi hdng hpa 
nh^p khiu md khdng dp dyng vdi hdng hod 
ngi dia tucmg tu h o ^ hdng hod ndi dia cd 
tinh canh tranh; 

(ii) dp dung thui ngi dia vdi hdng hod nhgp 
khiu theo cdch bit lgi hon (chdng hgn miic 
thui cao hon) so vdi hang hod ngi dia tuong 
tu hogc hang hod ndi dia cd tinh canh tiranh. 

Cdn luu y ring phap ludt WTO khdng 
chi nghidm cim cdc hdnh vi phdn biet doi xii 
cd tinh hiln nhien (su phdn biet ddi xir thi 
hi$n trSn be mat phdp luilt) md cdn nghiSm 
cam cd cdc hdnh vi phan bi#t ddi xir cd tinh 
trd hinh (khdng thd hidn trdn bl mdt phdp 
lu t̂).* '̂ Cdc vi pham hien nhien rat de nh$n 
di?n, trong khi cdc vi pham trd hinh thudng 
khd nhdn dien hon nhilu. Gid sii Vidt Nmn 
ban hdnh mgt dieu lugt quy dinh rdng thue 
bdo V? mdi tmdng chi ddnh vdo thep nhgp 
khau, khdng ddnh vao thep ndi dia thi ddy se 
Id mgt vi phgm hiln nhien. Cdn nlu Viet 
Nam dp dung cimg mdt miic thue bao ve mdi 
trudng len cd thep nhdp khdu vd thep ndi dja, 
kem theo quy dinh rdng hdng hod cd the 
dugc miln thui nay khi chu hdng cung cip 
dugc giiy chiing nhdn quy trinh san xuit an 
todn do CO quan cd thim quyen ciia Viet 
Nam cip cho timg Id hang cu thi, rit cd khd 
nang dd se bi coi Id mgt hdnh vi vi pham tid 
hinh. Vi mdc dii miic thud la nhu nhau 

(9). Lothar Ehring,"Z>e Facto Discrimination in WTO 
Law: National and Most-Favored-NationTreatment-
or Equal Treatment?", Journal of World Trade 36(5), 
2002, pp. 921-977. 
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nhung CO chi mien thui lgi tilm in dilm bit 
lgi cho hdng nhdp khiu: nha sdn xuit nude 
ngodi phdi ton nhilu thdi gian, chi phi hon 
so vdi nhd sdn xuit n$i dia nlu muln cd 
dugc giay chiing nh$n ndy. 

Vi?c xdc dinh mgt bien phdp chinh sdch 
vi phgm nguyen tdc khdng phan bidt ddi xu, 
du hiln nhien hay trd hinh, phu thudc nhilu 
vdo tinh tuong tu cua hdng hod nhdp khiu va 
hdng hod ndi dia. Tuy vdy, WTO khdng dua 
ra mgt dinh nghia c6 dinh vl hdng hod tuong 
tu hoac hdng hod cd tinh cgnh tranh ma cdc 
khdi nidm ndy dugc gidi thich thdng qua dn 
le. Mgt hang hod ngi dia thogt nhin cd thd 
khdng he cd tinh tuong tu hay canh tianh vdi 
hang hod nhdp khau song van cd thd bi coi Id 
hang hod tuong tu hoac canh tranh vdi hdng 
nhgp khiu trong tinh hudng cu thi. Chdng 
hgn, mgt nude dp thui bdo ve mdi trudng len 
xe may nhap khiu vd nude ndy cung cd 
nganh sdn xuat xe mdy ndi dia thi tinh tuang 
tu cua hdng hod ngi dia vd hang hod nhap 
khdu rat rd rang. Cdn neu nude nay san xudt 
xe dap didn thi lidu ddy cd phai Id sdn phdm 
tuong tu hay canh tranh vdi hdng hod nhgp 
khdu khdng? Cau ttd ldi tuy thudc vdo tinh 
tiet cua moi vu viec va khd ndng Idp ludn cua 
cdc bdn ttanh chip. Nlu bdn nguyen don 
chiing minh dugc ttong vu viSc nay day Id 
hai hdng hod cd tinh cgnh tranh thi viec dp 
thue bdo ve mdi trudng ddi vdi xe mdy nhap 
khdu md khdng ap len xe dap dien ngi dia cd 
thi bi xem la vi pham ttd hinh nguydn tdc 
khdng phdn biet ddi xit. 

Trd lai dl xuit tang miic thui bdo ve mdi 
trudng ddi vdi m^t hdng xdng dau dugc thdo 
ludn ttdn ddy, cd thi kit luan nlu Vi?t Nam 
dp dyng miic thui va cd ca chi thu thui mot 

cdch bmh ddng giua xang diu ndi dia va 
xdng ddu nhdp khiu thi viec tdng mirc thui 
se it cd kha ndng vi pham Dilu 111:2 cua 
Hiep dinh GATT 1994. Song cung cdn luu y, 
theo mgt sd chuySn gia vl phdp ludt WTO, 
tu '̂ trudng hgp cy thd, mat hang ndi dia cd 
tinh thay the (nhu than dd) ciing cd thi bi 
xem Id sdn phdm canh tranh. Do dd, mdt 
tiianh vien WTO van cd till khdi kien Vidt 
Nam nlu nude dd cho ring viec tdng muc 
thui bao ve mdi trudng khiln dilu kien cgnh 
ttanh cua xang ddu nhdp khdu ttd nen bit lpi 
hem so vdi cdc nhien lidu thay thd xdng diu 
cd xuit xii ndi dja.*'"̂  

Ndi chung, khi xay dyng va thuc hien 
cac sdc thud ndi dia, viec ttanh de chiing cd 
tinh phan biet ddi xii vdi hdng hod nhdp 
khdu ngdy cdng can dugc chii y hon. Bdi le 
vdi toe do Idn mgnh ciia ndn san xuit, Viet 
Nam ngdy cdng cd nhieu hang hod ndi dia 
tucmg ty hoac cgnh ttanh vdi hdng hod nhdp 
khau, song tu duy bdo hg d mgt sd nganh 
nhu d td, tiiep hay hod dau \h\ cdn rit nang 
nl. NIU do dp lyc canh ttanh khi thui nhap 
khiu gidm xudng md nhd nude dp cdc logi 
thui ndi dia mgt cdch bat lgi cho hang hod 
nhdp khdu (dien hinh la co che hodn thue cd 
tinh thien vi hdng hod ndi dja), Vidt Nam cd 
nguy hi khdi kien hogc nhgn canh bdo xau 
khi WTO tiln hdnh rd soat chinh sdch. 

(10). T6c gia tivc ti^p trao d6i w6\ hai hpc gia Peter 
van den Bossche v^ Lothar Ehring v^ vdn d6 nhy. 

NgoSi ra, co chk ip Ihu^ khdc bi^t 16n cdc ngudn nang 
lupng khdc nhau vS nguy co vi pham phdp luSt WTO 
dS dirpc phdn ttch trong hk\ viet: Simonetta Zarilli, 
"Domestic Taxation of Energy Products and 
MultilateralTrade Rules: Is Tliis a Case of Unlawful 
Discrinunation?",Jou;'na/ of World Trade 37(2), 2003, 
pp. 359-394 . 



TAP CHI LUAT HOC SO 5/2019 NGHIENCifU- TRAOBOI 

Ngodi ra, cd mdt quy dinh khdc ma cdc 
thdnh vidn WTO cdn luu y khi ban hdnh, 
thuc hien cdc sdc thue ndi dia ddnh vao hang 
nhdp khiu. Dilu XXIII: 1(b) ciia Hiep dinh 
GATT 1994 quy dinh ve "khieu nai khdng vi 
pham" (non-violation claim), theo dd m$t 
bien phap chinh sdch cua mdt thdnh vien vin 
cd the bi khieu ngi du khdng vi pham phap 
luat WTO, neu nd gdy dnh hudng tieu cue 
tdi lgi ich ki vgng cM m0t thdnh vidn 
khdc.̂ "* Chdng hgn, thanh vidn A ki vgng 
khi nude B gia nhap WTO, thue nhap khau 
md B dp Idn X (mat hang xudt khdu chu luc 
cua A) sS gidm xudng, nhd dd A cd the ddy 
manh xudt khdu mat hdng nay sang B. Viec 
B tang thue suat ciia cdc logi thue ngi dia 
danh vdo X so vdi thdi diem gia nhap, m ^ 
du khdng vi phgm bit cii quy dinh ndo cua 
WTO, v§n khien A mat di lgi ich ma nude 
nay le ra nhgn dugc. Do do, A cd the khieu 
nai B, tham chi khdi kien trudc co quan giai 
quyet ttanh chap cua WTO. Du ttong thuc 
tiln gidi quylt ttanh chdp, da cd rdt it khilu 
nai thudc loai nay.song ve nguyen tdc, quyen 
khidu ngi khdng vi pham dugc WTO cdng 
nhgn vd rit cd thd nd se dugc van dyng nhilu 
hon ttong tuong lai. 

Tuy nhidn, cung can nhan mgnh rdng, 
cac phdn tich tten day chi cd gia tri ttong 
khudn khd WTO, ttong khi cac cam ket 
giam thue sdu, khien cdc nude can tang thue 

(11). Dpc th6m Dî u 26, Th6a thuan vh Gidi quySt 
tranh chip trong WTO, https://www.wto.org/english/ 
tratop_e/dispu_e/dsu_e.htm, truy cdp 23/4/2019. 
(12). Robert W. Staiger & Alan O. Sykes, "How 
Important Can the Non-Violation Clause Be for 
the GATT/WTO", American Economic Journal: 
Microeconomics 9(2), 2017, pp. 149 - 187. 

suat ddi vdi cdc loai thui ndi dia danh vdo 
hdng hod nhdp khiu dl bii ddp ngudn thu 
ngan sdch chit ylulai ddn tir cac hiep dinh 
thuong mai tu do (FTA). Tdi nay, co chi 
giai quylt ttanh chip cua cdc FTA ve ca ban 
van chua hodn thien nhu ttong WTO ndn 
hdu nhu it cd khd ndng xdy ra kien tung. Cdc 
thdnh vien FTA thdng thudng se thuong 
lugng, thdo lugn dl giai quyet cac vdn de 
phat smh. Song khi mdt thdnh vien FTA tang 
miic thui ndi dia danh vdo hang hod nhdp 
khiu, cac thanh vien FTA bi anh hudng cung 
cd thi tta diia bdng bien phdp tuong tu. Do 
khdng cd ca quan gidi quydt ttanh chip va 
trinh tu phap H nhu ttong WTO, bifn phdp 
trd diia ttong cdc FTA thdm chi cdn dien ra 
nhanh chdng hon. 

4. Ket luan 
Qua nhung phan tich ttdn ddy, cd the 

thay rang khi tang miic thud ddi vdi cdc loai 
thue ndi danh vdo hdng hod nhdp khau, mdt 
qu6c gia cdn cdn nhdc cd ylu td kinh tl va 
phdp li vi bidn phap chinh sach nay tiem an 
nguy CO gay dnh hudng tieu cue den nen 
kinh tl cung rui ro vi pham phdp ludt WTO. 
v l mat kinh te, du ttong ngdn han viec tang 
thui suit cua cdc logi thue ndi dia ddnh vdo 
hang hod nhap khau cd the gdp phan bu ddp 
phin ngan sdch nha nude mat di do cdt gidm 
thui nhgp khiu, song ttong dai hgn bien 
phdp nay se gdy tdn hai sdu sdc cho ngudi 
tidu dimg ciing nhu nin sdn xudt. Vl mat 
phdp li, dl bien phdp nay khdng ttai vdiquy 
dinh cua WTO, co chi dp tiiul cdn dugc tiiilt 
kl bmh ding, ttdnh phan biet ddi xir gifta 
hang hod nhap khiu vd hang hod ndi dja. 

Nhin chung, ngay cd khi khdng cd rui ro 
vi phgm phdp ludt WTO, nha nude ciing cdn 
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het site th§n ttgng khi quyet dinh tang miic 
thue ddi vdi cac logi thue ndi dia danh vdo 
hang hod nhgp khiu vi ve bdn chit day la 
van de phdn phoi lpi ich giiia nhd nude va 
ngudi ddn. Chip nhdn khdng tang tham chi 
giam-thue suit cua cac lo^ thui ndi dia danh 
vao hang hoa nhgp khiu de thiic day thuong 
mgi hay duy tti mgt ngudn thu ngan sdch nha 
nude cd tinh thugn tien la mdt bdi todn nan 
gidi md cdc qudc gia dang phat ttien phdi lua 
chgn. Bdi todn ndy khdng cd dap sd chung 
bdi inoi quIc gia cd didu kidn kinh td-chinh 
tri va nhirng mdi uu tien khac bidt. 

Ddi vdi Viet Nam, ttong thai gjan qua, 
dudng nhu ganh nang ve ngan sach khi 
ngudn thu tir thud nhdp khiu gidm din theo 
Id trinh khien Nhd nude cd xu hudng uu tien 
tang miic thui ndi dja ddnh vdo hdng hod 
nhdp khiu dl bu dap ngan sach nha nude. 
Can khdng dinh rdng tir gdc dp chinh sdch, 
day chi nen dugc xem la giai phdp tinh thi. 
Hpi nhgp kinh te qudc te dan tdi viec cat 
gidm thue quan ciing cdc loai thue, phi danh 
vao hang hod nhap khiu Id xu thi khdng the 
ddo ngugc. Trong dai hgn, cin cd cdc bien 
phdp khdc de can ddi ngan sdch nhd nude 
khi ngudn thu ttr thue nhdp khdu giam chii 
khdng nen bd lo nhiing co hgi ma viec cat 
gidm thue nhgp khau dem lgi. Vi xet den 
ciing, lgi ich cua ngudi tieu dimg va co hdi 
phdt trien bin viing cua ngdnh sdn xudt mdi 
Id muc tidu ddi han khiln Viet Nam chu 
ddng hdi nhdp kinh td qu6c td manh me 
ttong thdi gian qua. Khd cd thi dat dugc 
muc tidu dy nlu Nhd nude lidn tuc dimg bi|n 
phap tdng thue suit cua cdc logi thue ngi dja 
ddnh vdo hang hod nhap khau nhdm triet tieu 

anh huong ciia viec cat gidm tiiul nhgp khiu 
theo Id trinh len ngdn sach nhd nude. 

Chua ke, ttong nhidu trudng hgp viec 
tdng miic thue cua cdc loai thui ngi dja ddnh 
vao hang hod nhdp khiu thirc chit la bien 
phap ddi phd dd bdo ve cdc nhd sdn xuit 
ttong nude trudc dp luc cgnh tranh khi thui 
nhdp khau ngdy mdt gidm din. Day la 
nguyen nhan khien bien phdp chinh sdch ndy 
cua Viet Nam rat de ttd thanh cdng cu bdo 
hg thuang mai vd hgn chd cgnh ttanh. Khdng 
chi ham chiia nii ro vi pham phdp luat WTO 
rdt cao, viec tang thue ngi dja ddnh vdo hang 
nhdp khau vdi myc dich bao hg cdn khien 
cdc chi so ve mdi trudng kinh doanh ciia 
Viet Nam xau di, gdy thiet ligi cho thuong 
mgi va diu tu qudc te. 

Beri canh do, ttong ngdn hgn cac co quan 
ban hanh chinh sdch cua Viet Nam cin luu y 
mdt sd van dl sau: 

- v l thdng diep chinh sdch: Bd cdng 
thucmg va cdc bp, nganh hiiu quan cdn trdnh 
tuyen bd hay gidi thich rang bien phap tang 
thue suat ddi vdi cac logi thui ndi dia ddnh 
vdo hang hoa nhgp khiu la dS bii ddp phan 
ngdn sdch nha nude mat di do Id trinh cat 
gidm thud nhgp khiu. Thdng di?p ndy khdng 
tich cue vi nd dnh hudng tdi tam !i cua ngudi 
dan - vdn ludn ki vpng ve nhiing lgi ich chinh 
dang khi thue nhgp khau giam. 

- v l ndi dung chinh sach: Nhd nude cdn 
tinh todn dl viec tang thud suat ddi vdi eac 
loai tiiul ngi dia ddnh vao hang hod nhdp 
khiu khdng lam triet tieu lgi ich cua Id trinh 
gidm thui nhdp khdu. Bg cdng thuang vd Bd 
tai chinh cin dam bdo rang sau khi tdng miic 
thue ddi vdi cac logi thud ndi dja ddnh vdo 

(Xem tiip trang 29) 
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