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D i e TRUNG CO BJiNCOATRQNGTAnHUONGM^dvtr NAM 

NcuYeNVierrY* 
Tom tSt: Tod dn nhdn ddn vd trgng tdi thicang mgi la cdc thiit che tdi phdn kinh ti a Viet Nam 

hien nay, diu co chirc ndng gidi quyet tranh chdp thucmg mgi phdt sinh trong nen kinh te thi trudng. 
Tuy nhien, moi thiet che co nhimg dgc trung rieng. Neu nhu tod dn nhdn ddn Id ca quan xet xu cOa 
nude Cgng hod xd hgi chii nghia Viet Nam, thuc hiin qicyen tuphdp thi trgng tdi thuang mgi lgi Id to 
chicc xa hgl-nghe nghiep, nigt logi "tod dn tu". Bdi viit tap trung ldm sdng to nhiing dgc trung ve to 
chdc, vi tha tuc to tung cua trgng tdi thicang mgi trong moi quan he so sdnh vdi tod dn nhan ddn, qua 
do gop phdn xdc dinh dUng ddn han bdn chdt cua trgng tdi thicang mgi, giup cdc thuang nhdn co su 
lua chon hinh thuc tdi phdn thich hgp vdi dieu ki^n, hodn cdnh cua minh. cSng nhu tgo ca sd li lugn 
cho viec hodn thiin phdp lugt ve trgng tdi thuang mgi. 
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FUNDAMENTAL FEATURES OF COMMERCIAL ARBITRATION IN VIETNAM 

Abstract: People's courts and commercial arbitration are current institutions of economic 
adjudication in Vietnam which both have the function to resolve commercial disputes arising in 
market economy. Each instiution, however, has its own features. While people's courts function as the 
judicial bodies of the SocialistRepublic of Vietnam, exercising judicial power, commercial arbitration 
is a social- professional organisation which functions as a "private court". The paper focuses on 
clarifying the features, organisation and procedures of commercial arbitration in comparision with 
people's courts and thereby contributes to a more accurate understanding of the nature of commercial 
arbitration. This will help businessmen select a form of adjudication which are relevant to their own 
circumtances and establish a theoretical basis for improving the law on commercial arbitration. 
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1. Dan nhip cic didu khoin trong hgp ddng kinh td giua 

Trong tiidi ki tu nam 1960 ddn nam 1986, cac don vi kinh td xa hgi chft nghia (XHCN). 

ndn kinh td Viet Nam dugc quan H bing ragt Luc biy gid, tranh chip kinh td dugc hidu la 

kd hogch tip teung, tiidng nhit tft teung uong tranh chip giua cic td chfte kinh td XHCN vi 

ddn dia phuang, tft teung uong ddn cac don vi phara chd do hgp ddng kinh td va cac tranh 

kmh td eo sd. Hgp ddng kinh td l i co sd dd chip hgp ddng kmh td do trgng tai nha nude 

xiy dung vi thyc hidn kd hogch, ragi ehi tidu 

ke hoach duge cy thd hoa, chi tiet hoi thanh 
(1). Bii vi^t sii dung thuat ngO: nay theo tinh than cua 
khoan 13 Dik 107 HiSn ph^p nuoc Cpng hoa xS h î 

* Giang vien cao cSp, Trirftug Dai hgc LuSt Hi N91 , , ,,., ^, ^ ,„„^ 
p ., • \. ^ i . , J chu nghTa Vift Nam nam 1980, 
E-mail: nguyenvietty@hlu.edu.vn v &. v 
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Trgng tii kinh td nhi nude xuit hifn vi 
phat tridn cimg vdi sy phat teidn cfta ehd do 
hgp ddng kinh td. Didu do dd ding nhin thay 
qua su hinh thinh va phat trien eua phip lugt 
hgp ddng kinh td va trgng tii kinh td. 

Nam 1960, khi Viet Nara bit tay vao 
vifc thyc hifn kd hogch 5 nara lin thft nhit, 
Thft tudng Chinh phu di ban hanh Nghi dinh 
sd 04/TTg ngay 04/01/1960, kem theo Didu 
Id tam thdi vd chd do hgp ddng kinh te giua 
cic xi nghiep qudc doanh va cic ca quan nhi 
nude. Theo tinh thin cua Dieu If nay, vifc ki 
kdt vi thuc hifn hgp ddng kinh td nhim thyc 
hidn kd hoach cua Nha nude; ki kdt hgp 
ddng kinh td li ki lugt bat huge trong quan 
he kinh td gifta cie xi nghiep qudc doanh, co 
quan nhi nude. Dd dim bio ki luit bat budc 
trong ki kdt hgp ddng kinh td ndi rieng va 
quan li cdng tic hgp ddng kinh te ndi chung, 
ngiy 14/11/1960 Thft tudng Chinh phu da 
ban hanh Nghj dinh sd 20/TTg vd td chftc 
trgng tii kinh te nhi nude. Theo Nghi dinh 
niy, cac co quan trgng tii kinh td dugc td 
chftc d cip trung uong, khu, thanh phd, tinh 
va bd vdi chfte nang ehu ydu li xet xft cie 
teanh chap hgp ddng kinh te. 

Thyc hidn cic Nghi quydt cfta Ban chip 
hanh trung uong Ding Khda III,̂ '̂ Chinh phu 
di ban hanh Nghi dinh sd 54/CP ngiy 
10/3/1975 vd Didu Id vd chd do hgp ddng kinh 
td. Hon mdt thing sau do, ngay 14/4/1975, 
Chmh phu ban hinh Nghi dinh sd 75/CP vd 

Dieu If td chftc va hogt dgng ciia tegng tai 
kinh td nhi nude. Theo Nghi dinh nay, trgng 
tai kinh td dugc tiiinh lap nhu mgt co quan 
nha nude cd chftc ning quan li cdng tic hgp 
dong kinh td vdi ngi dung: giir vihig tinh ki 
luit nhi nude vd hgp ddng kinh td, giai quyet 
cic teanh chip hgp ddng kinh td va xft li cac 
vi pham hgp ddng kinh td. 

Tft nim 1986, Dang vi Nhi nude ta chii 
truong ddi mdi co ehd quin li kinh te vi sau 
dd li xiy dyng ndn kinh td thi trudng. Chu 
truong mdi nay dat ra ydu eau phai ddi moi 
nhirng quy dinh phip lugt vd hgp ddng kinh 
te, teong dd ydu ciu bao trum li phii tea lai 
gii tri dieh thyc cfta hgp ddng kinh td - sir 
thdng nhat y chi cfta cic bdn. Dip ftng yeu 
ciu dd, Hgi ddng Nha nude da ban hinh Phap 
lenh vd hgp ddng kinh td (ngay 25/9/1989). 
Sau dd, ngiy 10/01/1990 Hdi ddng Nha 
nude ciing da ban hanh Phip lenh ve trgng 
tai kinh td, quy dinh vd td chftc, phin cap 
tham quyen, thu tue giii quydt tranh chap 
hgp ddng kinh td. Trgng tai kinh td tu chd la 
CO quan nhi nude cd chftc nang chft ydu la 
xft li cac vi pham hgp ddng ddng kinh td,*̂ ' 
da phit teidn thanh co quan nha nude co 
chftc ning chu ydu la quan li cdng tic hgp 
ddng kinh te.'"' 

Nhu viy, d Viet Nam, trgng tai kinh td 
xuit hidn tft thdi ki kinh td kd hoach hoa tap 

(2). Nghj quySt s6 20 cua Ban ch^p h^nh trung uong 
Dang Khod III nSm 1972 vi Nghi quyat s6 22 ciia Ban 
chip h^h trung uong Dang Khod III nam 1973. 

(3). Theo Nghi djnh s6 20/Trg ngay U/l/ig^o ban 
hanh k̂ m theo Diau le tam thai va hop d6ng kinh t̂  
(4). Theo Nghi dinh s6 75/CP ngiy 14/4/1975 ve Dĵ u 
I? \k> chile vi hoat dong ciia trpng tai kinh t̂  nhi nude 
viPhip Ifnh trpng tai kinh ta ngdy IO/OI/199Q 
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trung vao nhiing nam diu thap ki thu 6 cua 
thd ki XX. Trgng tai kinh te khi dd cd nhiing 
die tnmg phin anh su van hinh cua co ehd 
kinh td kd hoach hoi, vfta raang chftc nang 
quin li nhi nude vua cd chftc ning giii 
quydt teanh chip giiia cae chu the sin xuit-
kinh doanh. Die bidt, teong nhiing nam dau 
thap nidn 90 cfta thd ki XX, tegng tai kinh td 
cdn cd thdm chftc nang tuydn bd phi sin 
doanh nghifp tu nhin vi cdng ti.* '̂ Trgng tii 
kinh td d Viet Nam thdi ki dd khdng phai la 
trgng tii thuong mai theo diing nghia. 

Chinh sach ddi mdi ma ngi dung co bin 
cua nd li ung hg su hinh thanh va phit trien 
kinh te thi trudng, xay dung nha nude phap 
quyen da din tdi su cham dut tdn tgi cua mdt 
sd dinh chd die trung cho ndn kinh te ke 
hoach hoi nhu hgp ddng kinh te vi tegng tai 
kinh td, ddng thdi ciing lam phit sinh mdt sd 
thiet che mdi teong dd cd cic trung tim 
tegng tai thuang mgi theo dftng nghia cua nd 
d nude ta. 

Cung cin luu y, teong nen kinh te kd 
hogch hoi tip trung, vao nhiing nam diu 
thap ki thft 6 cua the ki XX, song song tdn 
tai vdi trgng tii kinh td nhi nude - co quan 
giii quyet eic teanh chip hgp ddng kinh td 
giiia cae td chftc kinh td XHCN trong nude, 
ed Hgi ddng trgng tii ngogi thuong vi Hdi 

(5). Diau 17 Lu t̂ doanh nghiap tir nhan nam 1990 vd 
Diau 24 Luat cong ti ndm 1990. 
(6). Nguyin Viat Ty, Phuang hudng hoan thl$n phap 
luat kinh ti trong dieu ki^n co BQ lugt ddn stf, Luan 
dn tî n sT luat hpc, Tnr&ng Dai hpc Luat Hd Npi, 
2002, tr. 25. 

ddng tegng tai hang hii li hai thiet ehd tegng 
tii thuong raai dau tidn d Viet Nam. Vide 
thinh lip hai hdi ddng tegng tai nay nhim 
dip ling yeu ciu hdi nhip kinh td qudc td liic 
biy gid (Viet Nam la thanh vien ciia Hdi 
ddng tuong teg kinh td) ndi chung va nham 
giai quyet cic teanh chip kinh doanh qudc te 
d nude ta ndi rieng. Hgi ddng trgng tii ngoai 
thuong vi Hdi ddng trgng tai hang hai ben 
canh Phdng thuang mgi vi edng nghifp Viet 
Nam. Hgi ddng tegng tai ngoai thuong va 
Hdi ddng tegng tii hing hii hogt dgng theo 
dieu Id do Nha nude phd chuan va chiu sy 
giim sat cfta Nha nude. 

Trgng tai thuang ragi cd thd dugc nghien 
cftu d cae binh didn khac nhau nhu la 
phuang thuc giii quyet tranh chap thuong 
mai hoac la thidt chd giii quydt teanh chip 
thuang mgi. 

Ci binh didn la phuang thftc giii quydt 
tranh chip, tegng tai thuang mgi dugc 
nghien cftu nhu ragt thu tuc td tyng die thii 
(so vdi toa an), theo do khi cd tranh chap, 
eac bdn cd the thoi thuin mdi mdt trgng tai 
vidn duy nhat hoic mgt hgi ddng trgng tii de 
xem xet (giai quydt), dua ra phan quydt va 
phan quyet do cd y nghia chung thim, cd 
hidu lyc bit budc thi hinh ddi vdi cic ben. 

La thiet chd giii quydt tranh chip kinh 
doanh, tegng tii thuang mgi dugc hieu la td 
chftc xa hdi-nghd nghiep, do cic trgng tai 

(7). Hpi d6ng trpng tdi ngoai thucmg dirpc thdnh lap 
tren ca sa Nghi dinh s6 59/CP ngay 30/4/1963; Hpi 
d6ng trpng tdi hdng hai dupe thdnh lap tran ca sa 
Nghi dmh s6 153/CP ngdy 05/10/1964. 
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vien ty nguyfn thanh lap de giii quydt cac 
teanh chap thuong ragi theo su thoa thuin 
cfta cae ben teanh chap. 

Dudi day bii vidt tip trung nghidn cftu 
tegng tii vdi tu each la thidt che giai quydt 
teanh chip thuang mgi, nham xic dinh bin 
chit vi nhirng uu the ndi bat eua thidt chd tii 
phan niy so vdi toa an. 

Nghien cuu tegng tai thuong mai d eic 
nude tedn the gidi, dd dang nhin thay, chiing 
cd nhirng diem khac nhau vd tdn ggi, vd md 
hinh td chfte, vd hinh thftc tdn tgi. Nhirng sy 
khac nhau do la do dac didm phat tridn kinh 
te xa hgi eiing nhu tap quan lap phip cua 
moi nude'^' nhung nhin chung, ehiing cd 
chung ban chat. Ban chit cua tegng tai dugc 
the hidn teong nhiing die tnmg vd co cau td 
chfte va ve thu tyc td tyng. Nghidn cftu cac 
die teung ve co eau td chftc ciing nhu thft tuc 
td tyng cua tegng tai thuong mai dugc dit 
teong mdi quan he so sanh vdi co eiu td 
chftc va thft tuc td tyng efta toa in - co quan 
xdt xft cua Nhi nude. 

2. Dac trimg ve to chirc cua trgng tai 
thiromg mai 

Thic nhdt, trgng tdi thuong mgi Id to 
chuc xd hgi - nghe nghiep 

Khic biet co ban vdi toa in nhin dan -

(8). Bui Ngpc Cuimg, Mgt so vdn de ve quyen ttr do 

kinh doanh trong phdp ludt kinh te hien hdnh a Viet 

Nam, Nxb. Chinh tri qu6c gia, Hd Npi, 2004, tr. 145. 
(9). Bui Thi Thanh Tuyat, Mgt sSy kiin vi gidi quyit 

tranh chdp kinh ti bdng trgng tdi trong tinh vifc 

thuang mgi o nuac ta hi^n nay, De tdi khoa hpc cap 
bp, Md s6 B202-39-26, Bp gido dye vd ddo tao, 2003, 
tr. 31 - 36. 

CO quan xet xu cua nude CHXHCN Viet 
Nam, thuc hien quydn tu phap, tegng tai 
thuong mai tdn tgi vdi tu each la td chftc xi 
hdi-nghd nghidp, khdng nim teong he thdng 
eic CO quan quin li nha nude vi ciing khdng 
phii li CO quan tai phan tu phap. Trung tim 
tegng tii thuang raai la td chfte xa hdi-nghe 
nghidp eua eic thuong nhan, dugc thinh lap 
dd giii quydt eic teanh chip thuong mgi, qua 
dd gdp phin bao vf quydn lgi cho cic 
thuong nhin. Td chuc tegng tii khdng la co 
quan nhi nude nhu trgng tai kinh td trudc 
diy, khdng tryc tidp chiu su can thifp ciia 
Nha nude vd to ehftc, nhan su, tai chinh. 
Chinh vi vgy, tegng tai thuong mgi cdn dugc 
ggi li trgng tai phi chinh phu. Tuy nhien, 
cung cin luu y, dft cd tdn ggi la td chftc phi 
chinh phft, khdng duge Nha nude thinh lap 
va khdng dgt dudi sy kiem soit true tilp ciia 
Nha nude nhung boat ddng cua cac trung 
tim tegng tai thuong mai vin chiu sy chi 
phdi cua Nhi nude d nhftng mfte dg nhit 
dinh. Nhi nude thyc hidn su ehi phdi niy 
thdng qua he thdng phip luat do Nha nude 
ban hinh. Cac tnmg tam tegng tai hogt ddng 
teong khudn khd cfta phip luit nhu cae to 
ehftc xi hgi nghd-nghidp khic. 

Thd hai, cdc trung tdm trgng tdi thuong 
mgi tdn tgi vd hogt dgng doc Igp^ bifjf^ ^^^^g 
vdi nhau 

Ngoai su ddc lip vd td chftc vi tai ehinh 
ddi vdi Nha nude, cic trung tim trgng tii 
ddc lap vdi nhau, giua chftng khdng cd mdi 
quan hf tryc thudc mi ehi cd quan hf hop 
tic. Cac trung tam ddu cd vi tei binh ding 
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cho dii dd Ii tegng tii teong nude hay qudc 
td, la trgng tai dugc thinh lip tu lau, cd uy 
tin trdn thuang trudng hay trgng tii mdi 
duge thanh lgp, chua nhidu ngudi biet den. 
Khi cd teanh chip xiy ra, cic duang sy cd 
the ydu cau bit ki trung tim tegng tai nao 
dftng ra giai quyet teanh chap; mgi phan 
quydt cfta cic trung tim tegng til ddu cd gia 
tri phip li nhu nhau. Tuy nhidn, quy tic td 
tyng va rauc thu Id phi tegng tai la nhimg ngi 
dung thudng cd sy quy dinh khic nhau d cic 
trung tim tegng tii. 

Thii ba, CO cdu to chuc cua trgng tdi 
thucmg mgi ggn nhe 

Co eiu td ehftc eua moi trung tam tegng 
tii thudng ggn nhe va hnh hogt. Neu li tegng 
tii ad-hoe thi hgi ddng tegng tai tdi da cung 
chi gdm 3 tegng tii vien, cdn tegng tai 
thudng tryc (tegng tai quy chi) thi co ciu td 
chftc ciing chi co bd phin thudng true (gdm 
chu tich, phd chu tich, ban thu ki) vi danh 
sich tegng tai vidn. Trong trudng hgp tegng 
tii dugc td chftc dudi hinh thftc cdng ti thi td 
chftc cfta nd ciing ggn nh? hon nhieu so vdi 
CO eiu td ehftc eua cdng ti kinh doanh. Kinh 
phi hoat dgng cua trung tam tegng tai dugc 
lay tft cac khoin thu cua trung tim, cic 
khoin thu va muc thu cua cae khoan dd do 
chinh trung tam tegng tai quyet dinh. 

Thir tu, trgng tdi vien d cdc trung tdm 
trgng tdi thuong mgi 

Hoat dgng giii quyet teanh chip d cac 
trung tira trgng tii dugc tien hinh bdi dgi 
ngu tegng tai vidn. Khic vdi thira phin d cic 
CO quan toi an (la cic cdng chftc nha nude), 

tegng tii vien d cic trung tira tegng tai 
thuang raai khdng la eong chftc, vien chfte 
rUia nude. Vidn chftc nha nude cd thd la 
tegng tii vidn d cac trung tim tegng tii 
thuong mgi khi hg cd du cic didu kidn theo 
quy dinh cua phip iuat^'"' ciing nhu quy 
dinh ve tidu chuin trgng tai vien d eac trung 
tim tegng tai cy thd'"^ va dugc trung tara 
tegng tii dua vio danh sach trgng tai vidn 
eua trung tim trgng tii thuong mgi dd. Tuy 
nhidn, khi hg boat ddng tgi trung tara trgng 
tai khdng dugc lay tu each la vidn ehftc nha 
nude vi khdng duge hudng eic quydn vi 
ganh chiu eae nghia vy cua vien chftc nhi 
nude. Cac tegng tai vien duge tra thu lao 
cho timg vy vide. Hg cd the lam vifc tai 
trung tam theo chd do thudng xuydn hoac 
theo ehe do khic. 

Tha ndm, cdc trung tdm trgng tdi thuong 
mgi CO quy tac to tung rieng 

Khic vdi toi in (tit ca cic toa an nhin 
din tinh, thinh, qugn, huyf n, khi giii quyet 
teanh chip deu dya teen co sd Bd luit td tyng 
dan su), moi trung tam tegng tai thuong mai 
ddu cd bin quy tic to tyng rieng. Quy tie td 
tyng cua moi trung tara trgng tai thuong ragi 
cd thd sfta ddi, bd sung vi hoan thien theo 
timg thdi ki. Vi dy, cho den nay, Trung tim 
tegng tii qudc td Vift Nam (VIAC) da cd 3 
quy tic td tyng li: 1) Quy tic to tyng tegng 
tai cfta Trung tam tegng tai qudc td Viet Nam 

(10). Dik 20 Lu t̂ trpng tdi thuang mai nam 2010. 
{11). Dik 4 Quylt djnh s6 204/TTg, ngdy 28/4/1993 
cua Thii tu6ng Chinh phQ vS to chuc Trung tam trpng 
tdi quoc te Vift Nam. 
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b£n c?nh Phong thuang mai va cong nghiep 

Viet Nam, duac ban hanh kem theo Quygt 

dinh s5 204/TTg, ngay 28/4/1993 cua Thu 

tuong Chinh phu, ve t6 chiic Trung tam 

trpng tai qu6c te Viet Nam; 2) Quy t5c to 

tung trong tai cua Trung tam trong tai quoc 

t^ Vi?t Nam (co hieu luc ke tir ngay 

01/01/2012) va mai nhit la 3) Quy tjc to 

tung trong tai cua Trung tam trpng tai quoc 

te Vi$t Nam (co hieu lire k i tir ngay 

01/3/2017). Ban quy tjc t6 tung cua timg 

Trung tam trpng tai thucmg mai quy dinh chi 

tiSt v5 trinh tu, thti tuc giai quySt tranh chip 

phil hop vai Trung tam trpng tai cua minh. 

Mac dil CO nhiing dac thu rieng cua mdi 

Trung tam trpng tai thuong m?i nhung cac 

ban quy t ic t6 tung do dju dupe xay dung 

. tren c^c nguyen t ic co ban da dupe quy dinh 

trong ban quy t ic trpng tai ciia Uy ban luat 

thuong mai quoc te cua Lien hpp quoc 

(UNCITRAL). Ban quy t ic trpng tai cua Uy 

ban luat thuong m ^ quoc te cua Lien hop 

qu6c la ban quy t ic ve trpng tai quoc te quy 

dinh cac nguyen tac ca ban trong qua trinh 

xet xir cac tranh chap trong hoat dpng thuong 

m^i qu6c xk, duac Uy ban luat thuang mai 

quoc \i cua Lien hap qu6c thong qua ngay 

28/4/1976 va dupe Dai hoi dong Lien hpp 

qu6c thong qua ngay 15/12/1976. 

Thu sdu, trong tai thucmg mai hogt dong 

duai su hd tra cua ca quan tuphdp 

Khdc vai nhiiu to chirc xa hpi, to chiic 

xa hpi nghe-nghiep khac, trpng tai thuang 

mai t6n tai va hoat dpng luon cin co dupe su 

ho trp cua Nha nuoc; n iu khdng co su ho trp 

do thi ho^t ddng ciia trpng tai thuang mai se 

khong hi$u qui, thsim chi la khong the ton 

tai. Nha nude cin coi su ho tra di i vcri trpng 

tai thuang mai la trach nhiem cua minh, boi 

lg bang ho?it dOng giai quyit tranh chap 

thuang mai (hojt dpng chinh) cua trpng tJi 

thuang mai th\rc chit dang "chia se" ganh 

nang giai quyit tranh chip trong kinh doanh 

voi Nha nuac. M^t khac, khi giai quyet tranh 

chip, trpng tai thuang mai se dua ra cac 

phan quyet va n iu cac phan quyet do khong 

duoc cac ben tir nguyen thi hanh va kh6ng 

CO su cuong chi thi hanh tir phia Nha nuoc 

thi chic chin boat dpng ciia trpng tai se 

khong CO hieu qua va uy tin cua trpng tai 

thuong mai d6i vdi cac ben co tranh chip 

gin nhu bing khong. 

Tren thuc t i , phap luat ve trpng tai 

thuang mai a Viet Nam trong giai d o ^ dau 

(theo Nghi dinh so 116/CP) da khong nhiing 

khong CO quy dinh ve sir h6 trp cua co quan 

tu phap doi hoat dpng cua cac trung tam 

trpng tai kinh te, mh con co nhiing quy dinh 

"vo hieu hoa" cac quy dinh ichac ciia Nghi 

dinh nay.*'̂ ^ Su h6 trp cua cac ca quan tu 

phap di i vai trpng t4i thuang mai chi bit diu 

dupe ghi nhan trong Phap lenh trpng tai 

thuang mai nam 2003), '" ' tuy nhign su h i 

tra cua toa an van con ban chi. Chi din khi 

CO Luat trpng tai thuang mai nam 2010, 

su hd tro cua cac ca quan tu phap dii vcri 

(12). Dik 31 Nghi dinh so 116/CP ngjy O5/9/1994 
(13). Cic dieu 33, 34, 35, 48, 57 Phip ISnh trpng tii 
thuong m î nim 2003. 
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tegng tii thuong mai mdi dugc quy dinh 
tuong ddi diy dii. Theo Lu^t tegng tai 
thuang mgi nam 2010, cic hinh thfte ho 
trg cua eo quan tu phip ddi vdi tegng tai 
thuang mgi gdm: 1) Toi an tft chdi giii 
quydt teanh chip khi giiia cic ben teanh chip 
da cd thoa thuin tegng tai; 2) Toi in chi 
dinh, thay ddi tegng tii vien ddi vdi teong tai 
vu vifc; 3) Toa in xem xet thoi thuan tegng 
tii, thim quydn giii quyet teanh chip cua 
hdi dong tegng tai; 4) Toi in h5 teg vifc thu 
thap chftng cft, trifu tip ngudi lam chftng, 
ap dung cac hifn phip khin cap tam thdi; 
5) Toi in ho teg teong vifc hu;̂  phin quyet 
tegng tai; 6) Co quan thi hinh in ho teg tegng 
tai teong vide thi hinh phan quyet cfta tegng 
tai thuang mgi.̂ '** 

3. B^c trung cor ban cua ih tyng tr^ng 
tai thircmg mai 

Nhu teen da phin tich, tegng tii thuong 
mgi ra ddi nhim dip ftng nhu cau cua cic 
thuong nhin li bio vd uy tin, bio vd hi mgt 
cdng nghe, bi mat kinh doanh, bio vd cic 
quydn vi lgi ieh hgp phap khic ciia doanh 
nghidp (thuang nhin) theo thft tuc td tyng 
ridng, phu hgp voi nhiing nhu ciu cd tinh 
chit nghd nghiep ciia hg mi td tung toi in 
khdng thd dip ung duge. 

So sinh vdi thu tyc td tyng din sy (dugc 
quy dinh teong Bg luat to tyng din sy nam 
2015) thi thft tuc to tyng cua tegng tai thuang 

mai (duge ghi nhgn teong cic quy tie td tyng 
cua tung trung tam tegng tai thuong mgi,*'*' 
Lugt tegng tai thuong mai nam 2010, Bin 
quy tic tegng tii cfta Uy ban luit thuong mgi 
qudc te cua Lien hgp qudc (UNCITRAL) 
nim 1976) cd nhftng die trung co ban sau: 

Thu nhdt, ddc trung trong phdn dinh thdm 
quyen gidi quyet tranh chdp 

Thim quyen giii quydt tranh chip teong 
td tyng dan sy dugc phin dinh theo quy dinh 
cua phap luat, dya tedn ndi dung cua vu teanh 
chap, theo nguydn tic linh thd hay theo su 
lua chgn cfta nguyen dan.*'̂ ' 

Thim quydn giii quyet cac teanh chip 
thuang mai eua tegng tii thuang mai dugc 
phan dinh dua tren sy thoa thugn lua chon 
cfta duong su ma khdng phu thugc vao noi 
cu tni hogc noi cd try sd chinh efta bdn bi 
don. De teanh chip dugc giii quydt tai tegng 
tii thuong mai, cic ben phai cd su thoa 
thuin ro rang "didu khoan tegng tii" khi xac 
lip quan hd hgp ddng hoac mgt van ban thoi 
thugn ridng sau khi cd tranh chip phit sinh 
vi chi cd trung tam tegng tai thuang mai 
dugc cic ben thoa thuin lua chgn thi mdi cd 
quyen thy li vi giii quydt. Nhimg trudng 
hgp khdng cd su thoi thuan,cua cac ben 
duong su ve lya chgn trgng tai thi trung tam 
tegng tai khdng cd quydn thy li va phii tri lai 
don cho duong sy. Diy la nguyen tic rit 

(14). Xem them: Tni6ng D̂ i hpc Li4t Hi Npi, Gido 
trinh lugt thitang mgi, T?ip 2, Nxb. Tu ph4p, HS N0i, 
2017, tr. 367-378. 

(15). VI dy, Quy tac t6 tung ciia VIAC nam 2017, 
Quy tac t6 tyng cua Trung tSm trpng tai thucmg mai 
phia Nam (STAC) n3m 2017. 
(16). C4c dieu 30, 35, 36, 37, 39, 40 B§ luSt t6 tung 
dan ŝ r nam 2015. 
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quan tegng cua td tung tegng tii, gdp p h ^ 
dam bao den mftc tdi da quydn tu dinh dogt 
cua cae bdn duong sy. 

Theo Alan Redfem, Martin Hunter, Nigel 
Blackaby vi Constantine Partaside: "Mgt 
hgi dong trong tdi chi co thi quyit dinh cdc 
tranh chdp md cdc ben dd thod thugn dua ra 
trgng tdi gidi quyit. Ddy Id nguyin tdc bdt di 
bdt dich vd la he qud chinh thdc cita bdn 
chdt tu nguyin cua trgng tdi. Trong hogt 
dgng trgng tdi dugc thod thugn, thdm quyen 
hodc quyen hgn cua hgi ddng trgng tdi phdt 
sinh tic thod thugn cua cdc ben; ngodi ra, 
tren thuc te, khong con ngudn ndo khdc ldm 
phdt sinh thdm quyin".''^^^ 

Thie hai, trgng tdi thuang mgi chi xet xU 
mgt idn 

Trong td tyng toi in, mgt vu kidn din su 
cd the duge xet xu nhidu lan theo nhieu trinh 
ty khac nhau (so thim, phftc thim, giim ddc 
thim, tii thim). Trong khi dd, thu tuc td tyng 
tegng tii khdng hinh thinh nhieu cap xet xft 
vi cac tranh chap thuong mai dua ra trgng tii 
chi dugc xet xft mgt lan; phan quydt cua 
trgng tii li ehung thim, khdng bi khing cio, 
khing nghi va cac bdn cd nghia vu phai thi 
hinh, trft teudng hgp bi toa in huy. Dieu nay 
ed thd li giai bdi each thftc td chftc hai he 
thdng eo quan tai phin nay khac nhau: Toi 
in dugc td ehftc theo nhidu cip (Toi in 
nhin din tdi cao, toi in nhan din cip cao, 

toi an nhan dan tinh, thanh ph6, toa in nhan 
dan buyfn, quin); toi in nhin din cap ducn 
cdn true thugc toi an nhan dan cip trdn. 
Trong khi dd, cic trung tam trgng tai 
thuang mgi hoin toin ddc lap vdi nhau ve 
td chftc, cho dft tedn thyc td cd nhung trung 
tim trgng tai Idn, cd nhirng trung tam tegng 
tai nhd, uy tin thip. 

Viec xet xu tgi cic trung tam trgng tai 
thuong mai chi dugc thyc hidn mgt lan cd y 
nghia die bift quan trgng teong giii quyet 
teanh chip thuang mgi. Tren co sd nguyen 
tac nay, qua trinh giii quydt teanh chip cd 
thd dugc nit ngin, tidt kifm dugc chi phi cho 
cic bdn teanh chap va hgn che tdi da su gian 
dogn teong kinh doanh. 

Thd ba, trong to tung trgng tdi khong dp 
dung nguyen tdc xet xir tap thi 

Trong td tung toi in, viec xet xft duge 
thuc hidn theo nguydn tac xet xft tip the, 
theo do "tod dn xet xir tap the vu dn ddn su 
vd quyet dinh theo da sd, trie trudng hgp xet 
xic theo thii tuc riit ggn ".''^' Tham gia phien 
toa xet xft, ben cgnh thim phan hoac hgi 
ddng thim phin cdn cd cic hgi tham nhan 
din, tru trudng hgp xet xu theo thft tuc rut 
ggn, khi bieu quydt ve quydt dinh giai quydt 
vu in dan sy, hdi thim nhan dan ngang 
quydn vdi thim phin."^' Khac vdi td tung 
toa an, td tung trgng tii khdng ip dyng 
nguyen tie xet xu tap thd.* '̂'' Vide giai 

(17). Alan Redfern, Martin Hunter, Nigel Blackaby 
va Constantine Partaside, Phdp ludi va thuc tiin tr<?ng 
tdi thuong mgi qudc ti. Sweet & Maxwell, London, 
2005, tr. 300. 

(18). Bî u 14B61uatl6tungdansu nam 2015. 
(19). Dieu 11 Bpluattetungdansu nam 2015. 
(20). Dieu 10 Luiit mlu vk Trpng tii thuang mai qu6c 
te cua UJ ban LiSn hpp quflc vS Luat thuong mai quflc 
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quydt teanh chap bdi bao nhidu tegng tii 
vien li cin eft vio y chi cua cic ben teanh 
chip. Thinh phin hgi ddng trgng tai ed thd 
bao gdm mgt ho^e nhidu tegng tii vidn theo 
sy thoi thugn cfta cac bdn; trong trudng hgp 
cac ben khdng cd thoa thu^n ve sd lugng 
trgng tai vidn thi hgi ddng trgng tii bao g6m 
ba trgng tii vidn. Trudng hgp cd mgt hdi 
ddng trgng tai, eac tegng tai vidn ciing dgc 
igp dinh gii su vifc theo cich hidu cfta 
minh mgt cich khich quan, trung thyc. 
Chinh su dgc lap, khach quan dd dim bao 
cho quydn ty chft cfta cac trgng tii vien, 
ddng thdi dim bao duge tinh chinh xac cao 
cua cic phin quyet trgng tii. 

TM tu, phiin hgp gidi quyet tranh chdp cua 
trgng tdi dugc tien hdnh khong cong khaF^^ 

Trong td tung dan sy, toi an xet xu edng 
khai, trft trudng hgp die bift ein gift bi mat 
nha nude, ghi gin thuin phong mi tuc cua 
din tgc, bio vd ngudi chua thinh nidn hoic 
giu bi mat nghe nghidp, bi mat kinh doanh, 
bi mat ca nhan, bi mat gia dinh cua duong 
su theo yeu eau ehinh dang cfta hg.̂  ' Khic 
vdi nguydn tic nay, qui teinh giii quydt 
teanh chip thuang mgi bing tegng tai 
thuang mai dugc thuc hien theo nguydn tac 
khdng cdng khai, tru trudng hgp cac ben cd 
thoi thugn khic. Vd nguydn tic, tham gia 
phidn hgp chi cd thinh vien cfta hdi ddng 
tegng tai vi dai difn ciia cic ben. Hgi ddng 
tegng tii chi dugc phep cho nhixng ngudi 

\k \k Dieu 39 Lu§t trpng tii thuomg m?ii n3m 2010. 
(21). Khoan 4 DiSu 4 Lû t trpng tii thuong mai nam 2010. 
(22). Khoin 2 D'lhi 15 Bp luat tfl tyng din sy nam 2015. 

khic tham du phien hgp khi cd su ddng y 
cua cic bdn. Nguyen tie hgp kin lim cho 
vide xet xft cfta trgng tai thuong mgi cd tinh 
chit ngi bg, gdp phin bio vd bi mat trong 
hogt dgng kinh doanh. 

Thu ndm, trgng tdi vien gidi quyit tranh 
chdp do cdc duang su lua chgn 
Theo quy djnh ciia Bg lugt td tung din su 
nim 2015, thim phin thy Ii vy in ciing nhu 
thim phin giii quydt vy in do chanh in toa 
in quyet dinh phin cdng,*^ '̂ cdn trong td 
tung tegng tai, tegng tii vidn tham gia giai 
quydt tranh chip thuong mgi, vd nguyen tie, 
do cic ben lya ehgn'̂ '*' teong danh sach tegng 
tii vidn. Chft tieh trung tim trgng tai chi cd 
quydn chi djnh tegng tii vidn trong trudng 
hgp cd ydu cau cua duong sy hoic eac 
duong su khdng lya chgn tegng tai vien cho 
minh. Cac tegng tai vien hoin toin ddc lip, 
khich quan, vd tu ttong vifc giii quyet tranh 
chip, khdng bi chi phdi bdi y chi eua bit ki 
ngudi nao. Chinh vi vgy, phin quydt cfta 
ttgng tai dam bio su edng bang. Phip luit 
ciing quy dinh cho cac duong sy ed quyen tu 
choi tegng tii vien neu cd co sd cho ring, hg 
se khdng vd tu teong vide giii quyet teanh 
chap. Cic trudng hgp tft chdi tegng tai vien 
dugc quy dinh cy thd trong Luit tepng tai 
thuong mai nam 2010, cung nhu teong quy 
tac td tyng tegng tai efta cac trung tim tegng 

(23). Khoan 2 Dieu 191 vi khoan 2 Dieu 197 Bp lu t̂ 
tfl tyng din sy nam 2015. 
(24). Cic dieu 40, 41 Luit trpng tii thuang mgi nam 
2010 vi cic diau 12, 13 Quy tac tfl tyng trpng tii cua 
VIAC nam 2017. 
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tai, chSng h^n nhu (Juy t ie to t\ing trpng tai 

ciia VIAC nam 2017.'^" 

Tom lai, trpng tai thuong mai la t6 chuc 

xa hOi-nghe nghiep, dupe thanh l^p theo nhu 

cau cua thuang nhan dS giii quylt cac tranh 

chap thucmg mai. Khi duac l\ra chpn, trong 

tdi thuong mai se t i ln hanh giai quyet tranh 

chip thucmg mai theo thu tyc to t(mg nhat 

dinh, dua ra p h ^ quyet va phan quyet do 

dupe dam bao thi hanh. Trpng tai thuang 

mai la hinh thiic tai phdn, t6n tai song song 

vcd toa an, dupe toa an h6 trp trong viec giai 

quyet eac tranh chap thucmg m ^ phdt sinh 

trong nen idnh te thi tru6ng a Vi?t Nam. 

Trpng tdi thuong mai la mpt trong hai 

loai thiet che co chiic nSng gidi quyet tranh 

chdp phdt sinh trong hoat d6ng kinh doanh 

6 Viet Nam. So v6i toa an trpng tdi thuong 

mai CO nhiing dac trung rieng cua no la: 

1) ve bdn chat, trpng tai thuang mgi Id to 

chiic xa hpi-nghe nghiep, dupe thdnh Idp dl 

giai quyet cdc tranh chap thuang mai khi cac 

ben tranh chdp co su lua chpn; 2) v l nguyen 

tac gidi quyet tranh chap, ngodi nhung nguydn 

t ic giing voi nguyen t i c trong to tung ddn 

su, viec gidi quyet tranh chdp bing trong tdi 

thuang mai con co nhtoig nguyen t ic dac 

tnmg nhu: nguyen t ic ton trpng thod thuan 

trpng tai, nguyen t ic xet xu mpt lan, nguyen 

t ic xet xii khong cong khai; 3) ve thim 

quyin, trpng tai thuang mji chi co thim 

(25). Dieu 42 Lu t̂ trpng t^i thucmg m î nam 2010 va 
kho4n 1 Dieu 17, khoin 3 Dieu 16 Quy tic to tyng 
trpng ai ciia VIAC nam 2017. 

quyen gidi quylt tranh chip thucmg mp M' 

cac ben co thoa thuan lua chpn; 4) vl thii W^ 

t l tvmg, vi?c gidi quylt tranh chip cua tdt ca 

cdc tod dn nhdn ddn tit trung uang den o|a 

phuong dupe ti ln hdnh tren co so qiiy ^i'^ 

ctia BO ludt to tyng dan su, trong khi do, moi 

trung tdm trpng tdi thuong mai lai co quy tac 

t l tyng rieng vd khi gidi quyet tranh chap 

trpng tdi thucmg m?i dupe lua chpn sS tien 

hdnh gidi quylt tranh chip theo quy tac to 

tyng eua minh hojc theo quy t ic to tung do 

cdc bSn lua chpn./. 
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