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Trong xa hdi hidn d^i, edng nghe thdng CNTT trong ho^t dong to tung cua toa in v i 

tin (CNTT) da t ie dong siu rong den nhixng van dd dat ra can giai quydt de nang 

mgi mat cua cuoc sdng. Nhd cd ung dung cao hidu qu i hoat ddng td tung tai toa an. 

CNTT, eac boat dgng cua con ngudi, tiong do 1. Xu hirdng ung dyng cong nghe thdng 

cd hoat dong td tung ciia to i in ngay cang tin cua toa an c ic nude tren the gidi 

hieu qui, dap ung tdt ban nhu ciu ciia xa hpi. iTng dung. CNTT tiong nhieu ITnh vuc 

Hidn nay, CNTT dang du<7C img dung dang trd thanh mdi quan tam hang diu va la 

rdng khip va anh hudng siu sac den kinh te, xu thd tit ydu cua nhidu qudc gia trong nhihig 

chinh tri, an ninh, van hoi, x i hpi cua timg nam gin day, dac bidt trong hoat dong ciia 

qudc gia, timg khu vuc va toan ciu. Bai vidt cic co quan nh i nude nhu: tidp nhan hd so 

de cap vai tid quan teong ciia vide ung dung y^^ cau cap chiing nhin ciia cae td chiic, ea 
l \ I ~ ~ . , . . ^x. nhan vd quydn sd hiiu tai san, sd hiiu tei tue, 

* Tham phin, Toi ^n nhan dan toi cao , x x 
E-mail: tue6363@gmail.coni bang sang che, cap phep xiy dung, kd khai 

39 

mailto:tue6363@gmail.coni


TAP CHi LUAT HQC SO 4/2019 NGHIENCUV- TRAODOI_ 

ithue, thu tuc thdng quan hang hoa,... ddu 
dugc thuc hien thdng qua mdi trudng mang. 

Trong boat dgng ciia toi in, xu hudng 
don giin hoi thu tuc to tung va iing dung 
CNTT vio hoat ddng cua toa an dang dugc 
nhidu qudc gia teen the gidi thuc hidn; nhidu 
rad hinh vi iing dung CNTT da duoc ap 
dung thanh cdng teong cic he thdng toa an, 
da raang lai eho cae quoc gia cii nhin chung 
vi radi rad vd vide iing dung CNTT teong 
viec quan li cic vu in cung nhu vide quan ii 
cac boat dgng cua toi an. 

Md hinh toa in di?n tii (eCourt) da din 
dugc hinh thanh va Austealia la mot teong sd 
cic qudc gia dau tidn teen the gidi iing dung 
thanh cdng md hinh toa in didn tir tai ragt sd 
cap toa; Toi in Lien bang li toi an tidn 
phong trong vi?c ling d\mg CNTT d Nga, 
dien hinh la cie img dung: ip dung he thdng 
nop va bd sung dan ciing nhu cic tai lieu 
khac qua mang (eLodgment); he thdng quan 
li an (Federal Law Search); phdng xu an io 
(eCourteoom - dugc su dung teong vide quan 
li vi xem xet mot so vin de trudc khi dua ra 
xet xii trudc Toa an Lien bang hoac Toa so 
tham Lien bang)... 

Hi?n nay, he thdng toa an ciia mgt sd 
qudc gia khae nhu Hin Qudc, Trung Qudc, 
Phip, Nga, Singapore, Indonesia, Malaysia... 
Cling di ling dyng CNTT mot cich manh rae 
vao boat ddng cua minh dd xiy dung he 
thong toi in hien dai. Vide ip dung thinh 
cdng cic ling dung: ngp dan qua mang, sd 
hoa cac tai Ueu teong ho sa vu an, he thdng 
quan li an, h? thdng co sd dii Ueu phip lugt, 
he thdng tim kidm thdng tin phap luit, sir 
dung phdng xii an cdng nghe eao... teong 

boat dong ciia cic toa in t?u cie quoc gia niy 
th\rc su mang lai nhidu thuin lgi cho ngudi 
dan va hoat d^ng quin li ciia toa in. 

Vdi vide ap dung he thdng nop don qua 
raang, tit ca cac tai lieu se dugc nop bing 
ban mdm va dugc nhap vio he thdng may 
chii cua toa an ma khong cin phai in ra giiy. 
Nhung til lieu nay se dugc quan li tedn may 
tinh va dugc dinh ma s6 dd phuc vu cho viec 
lim kiem. 

He thdng quin li an la mdt iing dung 
phin mdra kdt noi vdi mang Intemet dugc 
xiy dung nhim quin li va giim sat eac vu an 
tu khi thy li den khi dugc giai quydt xong. 
He thong nay se ghi lgi cic vy an, quan li 
danh sach cac vy an da va se dugc xet xii, 
ghi lai nhung van ban ciia toa in vi ket qua 
cua timg vu in. He thdng quan li an giiip cac 
can bg chuyen trich quin li in; hd trg viec 
sap xep lieh va hd so cic vu in se dugc xet 
xu; dong thdi la ngudn thdng tin sd lieu vd 
hoat ddng cua toa in. 

Vide sd hoa cac tai lieu trong hd so vu an 
dam bio vide quin li van bin tir khi chiing 
dugc sin sinh ra ddn khi chuyen giao vao 
luu trii. Vide luu trii tai lieu didn tir giam 
thidu phin Idn khdng gian luu giii so vdi tii 
lieu giiy. Trang bi he thdng chu chuydn vin 
ban didn hi cho phep tidt kidm phin Idn chi 
phi van phdng phim cho vide in, photocopy, 
tidt kiem thdi gian va tidn bac cho vin dd 
van chuydn van bin bang dudng buu dien, 
tiet kiem siic lao dgng vi tang hieu suit lao 
dgng, dam bio an toin tii lieu. Mit khic, 
thuc hidn viec sd boa cac tai lieu ciing dam 
bao qua trinh tun kidm vi xu li thong tin 
van bin dugc dien ra nhanh chdng, thuin 
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Igi vi he thdng. Vide tidp cin tai li^u vi 
tim kidm thdng tin tren he thdng van ban 
dien tii ed thd mang lai ket qua hau nhu 
ngay lap tiic thdng qua co sd dii lieu vi h? 
thdng tra tim tu dgng. Vide tim kiem vin 
bin va thdng tin van bin mang tinh h? thdng 
rit cao do ciing dugc thuc hidn thdng qua 
he thdng tra tim ty dgng. Vi^c sii dyng van 
bin didn tii vi luu giu trong mdi trudng 
dien tu ciing giira thidu khi ning that lac 
van bin, dieu cd the de ding xay ra ddi vdi 
tii lieu giay. 

Cac toa an eua mgt sd quoe gia da xiy 
dung nhidu phdng xet xu mdi de iing dung 
nhiing tien bg CNTT. Nhiing phdng xu an 
nhu v^y ed thd dugc sir dung dd xet xd true 
tuyen khi dugc ket ndi vdi raang ndi bd cua 
toa an va memg intemet, tich hgp cic hd thdng 
am thanh, hinh inh vi kdt ndi vdi nhiing he 
thdng dG lieu, thdng tin cua toi in. Nhieu he 
thdng cdng nghe hidn dai da dugc lap dat tgi 
cac phdng xir an cdng nghe cao nhu he thdng 
tai nghe, im thanh, hinh anh, he thdng hgi 
nghi qua didn thoai, qua hinh anh va dudng 
truydn din sang cic phdng xir an hoic cic dia 
didm khic dd ngudi dan ciing nhu cic phuong 
tidn truyen thdng co thd theo doi. 

Mgt so qudc gia da xay dymg thinh cdng 
he thdng co sd dii lieu phap luat nhim cung 
cip dich vu thdng tin phip luit cho cac ea 
quan, td chiic va cic ca nhin hogt dgng teong 
he thdng tu phap. Diy la nhiing h? thdng co 
sd dii lieu ket noi md nhim cung dich vy 
thdng tin phap lugt khdng nhung eua mgt 
qudc gia nhit dinh ma cdn cua cac quoc gia 
khic. Vi dy nhu h? thdng co sd du li?u Lawnet 
ciia Singapore la mgt he thdng rit phd bidn 

vi dugc tm rfiidm tai Singapore, teong dd 
mgt phin not dung quan tegng ciia co sd dii 
lieu nay li he thdng phap luat an Id kdt ndi 
gdm cd h? thdng in le ciia Malaysia, Singapore, 
Anh, An Do, Austealia va New Zealand. 

Nhidu qudc gia ciing da xiy dung he 
th6ng tim kidm thdng tin phap luat, cho phep 
ngudi din tim kidm nhimg thdng tin nhit 
dinh teong he thdng quan li an tai teang web 
ciia toa an. Nhiing thdng tin dugc cung cip 
tedn he thdng tim kiem niy bao gdm thdng 
tin vd duong sir ciia vy an, ngay xet xir vi 
cic vin bin cua toa an teong vu in. 

2. Xu hirdng img dung cong nghe thong 
tin cua tok an Vi^t Nam 

Qua kinh nghidm cua cic nude cho thiy 
vide ling dung CNTT vio hogt dgng cua toa 
an mang lgi rit nhieu lgi ich nhu: cung cip 
nhiing djch vu va thdng tin mdt each nhanh 
chdng, chinh xac dd dip ling nhu cau cua 
ngudi din; ciing ed vi nang cao khi nang 
tiep cgn cdng li; giim cic thii tyc va chi phi 
khdng cin thidt cho cic duong su, die biet la 
nhftng duong su d cie khu vuc xa trung tira 
hay khu vuc ndng thdn; hd teg thim phin, 
bit ki d khu vuc dia li nio, thuc hien nhiem 
vu chuyen mdn radt cich hidu qui nhat; hd 
trg bg phgn quan li hinh chinh toa an radt 
each tdi da teong viee hudng dan vi eung 
cip giay td cho duong sy ciing nhu ngudi 
dan khi hg cd vide tai toa in. 

Nhidu hgi nghi, dien dan trong khu vuc 
va qudc td di dugc td chiic dd teao ddi kinh 
nghidm va hgp tac trong boat ddng iing dung 
CNTT nham ning cao chat lugng hogt ddng 
tgi toa in, nhu: Didn dan cai each tu phap 
chau A - Thii Bmh Duong lan thu 4 dugc nhdm 
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hgp hr ngiy 25/10/2010 ddn 28/10/2010 tgi 
Bic Kinh - Trung Qudc vdi chii dd "Ung 
dung CNTT nhim ning cao chit lugng boat 
dgng tgi toi in". Diy la didn din cua 49 toa 
in tdi cao va cic co quan tu phap teong khu 
vyc chiu A - Thai Binh Duong dugc thanh 
lip sau Tuydn bd Manila ve cai each tu phip 
nim 2005 nhim keu ggi mgt didn dan chung 
cho cic nude teong khu virc dd teao ddi kinh 
nghiem va hgp tac teong ITnh vyc cii each tu 
phip. Tai Dien dan lin thii 4, cic dai bidu da 
teao ddi ve nhftng md hinh va ung dyng 
CNTT di dugc ap dyng tiianh cdng teong 
cic he thdng toa an; nhung chinh saeh vi 
phuong phip rai cic he thdng toa an ip 
dung teong edng tie xiy dyng vi phit teidn 
he thdng CNTT; nhiing khd khan vi thii 
thich rai cic he thong toa in dang phai ddi 
mat teong van de iing dyng CNTT. 

Nira bit dugc tinh hinh vi hoa ehung vdi 
xu thd phat tridn chung cua xi hgi, teong 
nhung nam qua. Ding, Nhi nude Vi?t Nam 
ludn quan tim den su phat teidn ciia khoa 
hge cdng nghd ndi chung va CNTT ndi 
ridng. Cu did nhu: Chi tiii sd 58-CT/TW ngay 
17/10/2000 ciia Bd chinh Xn khoa VIII vd diy 
mgnh ung dung CNTT phyc vu su nghidp 
cdng nghi?p hoi, lii?n dgi hoi dit nude; Nghi 
quyet sd 36-NQ/TW ngiy 01/7/2014 ciia Bd 
chinh tri vd diy manh ling dyng, phit trien 
CNTT dap iing ydu ciu phat teidn bdn viing 
vi hdi nhip qudc te; Nghi quyet sd 08-
NQ/TW ngiy 02/01/2002 ciia Bg chinh tn ve 
"Mgt sd nhiera vu trgng tam cdng tac tu phip 
teong thdi gian tdi"... Dac biet, Nghi quyet sd 
49-NQ/TW ngay 02/6/2005 eua Bg ehinh hi 
vd "Chidn luge cii each tu phap ddn nam 

2020" da dd ra eic nhiem vy eai cich tu phap, 
teong do cd nhidm vu "... doi mai thit tuc 
hdnh chinh trong cdc ca quan tic phdp nhdm 
tgo dieu kien thudn lai cho ngu&i ddn tiep 
can cong li; ngudi ddn chi ngp dan den toa 
dn, tod dn cd trdch nhiem nhdn vd thu li 
dan,... tieng budc thuc hi$n viic cong khai 
hod cdc bdn dn, tru nhimg bdn dn hinh su ve 
tgi xdm phgm an ninh quoc gia hodc lien 
quan den thudn phong mi tuc,... tang cudng 
dp dung CNTT vdo hogt dgng cua cdc ca 
quan tu phdp... ". Dinh hudng teen da dugc 
cy the hoi tai Lugt td chiic toi in nhin din. 
Cu the, khoan 4 Didu 96 Luit td chuc toi in 
nhin din nam 2014 quy dinh: "4. Nhd nude 
uu tien ddu tu ca sd vdt chdt, phdt trien 
CNTT cho tod dn nhdn ddn ". 

Vide ling dyng CNTT teong qui trinh td 
tyng lin diu tidn da dugc ghi nhin trong cic 
bg lugt, luit td tung Idn nhu Bd luit td tung 
din su nira 2015 (BLTTDS), Bd luat td tung 
hinh su nira 2015 (BLTTHS), Lugt td tyng 
hinh chinh nam 2015 (LTTHC). Theo dd, 
ghi nhan viee giri, nhan don khdi kien va eic 
tii lieu, chiing cii kem theo bang phuong 
tien didn tir; vide cip, tdng dat, thdng bao 
van bin td tung bdn canh cac phuang thiic 
tdng dat true tidp va giii qua dich vu buu 
chinh thi bd sung phuong thiic tdng dat bing 
phuong tien didn tir; quy dinh eic ban an, 
quydt dinh cd hidu luc phap lugt phai dugc 
cdng bd cdng khai teen cdng thdng tin dien 
tir ciia toa an. Diy li cic quy dinh mdi nhim 
thd che hoi eic dudng ldi, chu truang ciia 
Dang vd vide ting cudng ap dung CNTT vao 
hogt ddng cua cic ca quan tu phip; ddng 
thdi cung li ndn ting dd chiing ta xiy dyng 
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toa in dien hi vi hudng tdi xay dyng toa in 
thdng minh teong tuong lai. 

3. Banh gia muc d^ dap irng cua phip 
luat hi|n hanh v^ giai phap thiic day hi|u 
luc va hi|u qua cua ung dyng cdng nghe 
thdng tin trong hoat ddng to tung tgi toa W^ 

3.1. Vi gui ddn khoi kien 
• Tic dgng cua iing dung CNTT tdi vide 

gui don khdi kien 
Dd giai quydt tranh chip tai toa an, nguydn 

don phii gui don khdi kien. Ydu ciu nay 
dugc tiid hidn ro trong BLTTDS: "... Tod dn 
chi thu ll gidi quyet vu viec ddn su khi co 
dan khdi kiin, don yiu cdu cua duang su vd 
chi gidi quyet trong phgm vi don khdi kien, 
dan yeu cdu dd " (khoin I Dieu 5 BLTTDS). 
Vin de dugc quan tam d day la tie ddng eua 
CNTT tdi vide gui don khdi kien. 

Ung dyng ve CNTT se tao didu kidn thugn 
lgi cho ngudi khdi kidn. Thuc td cho ddn 
thdi diem hidn nay, nguyen don van giri don 
khdi kien thdng qua dudng buu didn hoic 
giii true tidp tdi toi an vi toa in Vi|t Nam 
chi nhin dugc don khdi kidn theo hai cich 
thiic ndu tren. Thyc tegng trdn se thay ddi vdi 
viec van dung thanh tyu cua CNTT bang each 
giri don khdi kien qua mang (true tuydn). Vdi 
cich thftc mdi niy, nguydn don se tiet kiem 
dugc thdi gian vi kinh phi di chuydn (hr nha 
den buu dien hay ddn toi in), vi hg cd the 
gui don khdi kidn d bit ki dia didm nao vi d 
bit ki thdi gian nao. Hudng mdi nay eiing 
giam tii sftc ngudi va chi phi cho toa an, vi 
ndu duong sy nop teuc tidp tdi toa an thi toi 

(1). Pham vi cua bii viat chu yeu da cap li'ng dung 
CNTT trong linh vuc t6 tyng dan sy. 

in cdn phai cu'ngudi tiep nhan hd so va phai 
ed khdng gian dd tidp nhan hd so. 

Vide gui don khdi kien theo each truydn 
thdng neu teen edn gap ted nggi Idn li phai 
theo gid hanh chinh, nguyen don khdng giri 
dugc don khdi kien vio nhiing ngay nghi (cudi 
tuin hay ngay Id). Vdi ftng dyng ciia cdng 
nghe thdng tin, bit lgi niy se dugc loai bd. 

- Thuc teang phip luat 
BLTTDS da phan nao tidp can thanh tuu 

cua viec ftng dung CNTT khi quy dinh: 
"Ngudi khdi kien gici don khdi kien kem theo 
tdi lieu, chimg cic md minh hiin co den tod 
dn CO thdm quyin gidi quyit vu dn bang cdc 
phuang thicc sau ddy: a) Nop true tiep tgt 
tod dn; b) Gici den tod dn theo duang dich 
vu buu chinh; c) Gin true tuyen bdng hinh 
thirc di4n tu qua cong thong tin dien tic cua 
tod dn (neu co) " (khoin 1 Didu 190). 

Quy dinh ve phuong thfte gfti tryc tuydn 
ndu teen teong BLTTDS li didm radi nham 
tidn tdi hidn dgi hoa hoat ddng ciia toi in vi 
tgo mgi thugn lgi cho ngudi khdi kien vi 
cung li CO sd cho vide cai each hanh chinh tai 
toa in theo hudng khdi kidn, cung cap chung 
cft thdng qua hop thu didn tu. Tidp do, Hdi 
ddng tham phin Toi an nhin din tdi cao di 
ban hanh Nghi quydt sd 04/2016/NQ-HDTP 
ngay 30/12/2016 hudng dan thi hinh radt sd 
quy dinh cua BLTTDS sd 92/2015/QH13, 
LTTHC sd 93/2015/QH13 vd gfti, nhin don 
khdi ki^n, tii lieu, chung cu vi cip, tdng dgt, 
thdng bio van ban bing phuang tien dien tu 
nhung ddn thai diem niy chua cd teudng hgp 
nio toi in nhan va thy li don khdi kidn gui 
true tuyen theo quy dinh neu tren. 
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Nhu vay, rage du eic van bin quy phgm 
phip lugt da eho phep tidp can ftng dyng 
CNTT nhung thuc tien chua van hinh hidu 
qua ftng dung nay. 

Thuc trgng niy do nhidu nguydn nhin, 
trong dd cd cic nguydn nhan chinh sau day: 
mot Id ngudi din cd thdi quen gfti don khdi 
kien qua buu didn hay nop tryc tiep tgi co 
quan tii phan va ehua cd thdi quen gui don 
khdi kien tryc tuydn; hai Id cic van ban vin 
chi eoi gui true tuydn don khdi kidn cd gii 
tei tuong duong nhu gfti qua buu di?n hay 
nop true tidp tai toi an (chua coi gfti tryc 
tuydn li uu tidn hing dau); ba Id cic hudng 
din chua thue sy ey the de nguydn don cd 
thd gfti true tuydn don khdi kien. 

- Hudng hoan thien phip luat 
Dd tin dung dugc uu the cua CNTT 

teong hogt dgng td tyng, chftng ta can cd 
dinh hudng sua ddi phap lugt d hai gdc dd: 

Trudc mat, ein phii cd van bin hudng 
dan viec gui don khdi kidn tryc tuyen de 
duong sy bidt each thftc thuc hidn (cd thd hgc 
hdi kinh nghiem teong linh vuc kd khai thud 
tryc tuydn da trien khai d Viet Nam teong thdi 
gian qua). Hudng dan nay nen thdng nhit teen 
ca nude va cin cd nhiing ndi dung tdi thidu 
ma duong sy ein dien thdng tin khi gfti don 
khdi kien true tuyen nhu: thdng tin vd cac bdn 
teong teanh chap, ban chit quan he ed teanh 
chip, tdm tit ndi dung tranh chap, cic van dd 
ydu ciu toi in giii quydt, kha nang nhin vi 
gfti true tuyen eac van ban td tung khae (nhu 
giiy teieu tap, phin quydt cudi cung), danh 
sich cae tai lieu kem theo... Didu quan tegng 
nfta li phai khuydn khich dugc ngudi din su 
dung vide gui true tuydn don khdi kien vi dd 

dugc lim viec nay cd thd hoc hdi kinh 
nghidm cua cae cdng ti thuong mai, theo do, 
ndu mua tryc tuydn thi gia se giim hon mua 
tgi dia diem giao dich cua cdng ti (dd cdng ti 
khdng phii cu nhin vien, khdng phai thue 
try sd...). Vdi tu duy niy, chung ta cd the 
thay ddi rauc bidu phi (phi td tyng) theo 
hudng giim phi td tyng cho trudng hgp gfti 
true tuyen so vdi gfti qua buu dien hay nop 
true tidp tai co quan tai phan. 

Vd quy dinh cua BLTTDS nim 2015, Bd 
luit mdi chi quy dinh ngudi khdi kidn giri 
don khdi kidn vi tai lieu, chftng cft kera theo 
bang hinh thftc dien tft qua edng thdng tin 
difn tu cua toa in. Do dd, cin bd sung quy 
dinh cic duong su, ngudi tham gia td tung 
khae eiing ed quydn gui tii lieu, chftng cu 
bang phuong tidn didn tft teong qua teinh giii 
quydt vy an thi mdi bao dam su binh ding 
teong boat dgng td tyng. 

Vd lau dii, khdng ndn coi gfti teye tuyen 
nhu mgt kha nang cd cimg gia tei nhu gui 
qua buu dien hay nop teuc tidp tai toa an ma 
ndn theo hudng gfti true tuydn la uu tidn 
hang diu, de tan dyng dugc nhiing uu viet 
cua ling dung CNTT. Day cung la hudng ma 
Cdng hoi Phap dang tiiuc hien. Trude day, 
Cdng boa Phip quy dinh theo hudng gidng 
nhu Viet Nam hidn nay (tftc vi giri tryc tuydn 
chi la mgt teong nhftng lua chgn cua duong 
su) nhung tft nim 2019, ddi vdi toa so thim 
thim quyen rgng, giri yeu ciu true tuydn se 
li phuong an duy nhit (se bi tic chdi thy li 
ndu gfti bing phuang thftc truydn thdng), "tru 
cin ted khieh quan nhu tai lieu kem theo qui 
Idn trong khi do cdng nghd chua cho phep. 



TAP CHI LUAT HQC SO 4/2019 NGHIEN CW - TRAO D6I 

"Ddy duac ddnh gid Id mgt su phdt trien 
logic trong cugc cdch mgng so ".^ 

Vd pham vi ip dyng, BLTTDS Viet Nam 
quy dinh ve vu in dan sy vdi don khdi kien 
vi ve vide din su vdi don ydu cau (khoin 1 
Dieu 362 quy dinh: "Ngudi yeu cdu tod dn 
gidi quyit viec ddn su phdi gin don den tod 
dn CO thdm qicyin "). Tuy nhidn, khi nang gfti 
true tuydn chi de cap ddi vdi don khdi kidn, 
tue ddi vdi vu in din sy. Trong mgt bio cio 
diu nam 2018 d Phap cho thay, vifc ydu cau 
true tuydn "la cd the ddi vdi vu in (tuc cd 
tranh chip) cung nhu vide dan sy (tuc khdng 
cd teanh chip)".^ '̂ Nhgn dinh nay ciing hoan 
toan ed gii tri d Viet Nam ndn khi hoan thien 
phip lugt, dd tan dyng thinh tuu cua CNTT, 
chiing ta ciing ndn luu y tdi ci vide din su 
nhu ydu ciu tuyen bd ci nhin li da ehet hay 
mit tich ciing hoin toin cd the va nen sd hoa. 

Thyc ra, ngoii hai thu tue teen, BLTTDS 
cdn quy dinh vd thu tue khae nhu cdng nhgn 
va cho thi hanh quydt dinh ciia nude ngoai''*' 
va thidt nghi ydu cau toa in teong thft tuc niy 
ciing ndn theo hudng sd hoi. 

3.2. Vi gici tdi lieu td tung den cdc ben, 
chu thi khdc 

Tie ddng cua ftng dung cdng nghe 
thdng tin 

Thirc td toa an phai gfti mdt sd tai lieu td 
tyng tdi duong sy hay ca quan td tyng khac 
nhu vien kidm sit, teong dd phai kd den giay 

(2). C. Biary, Justice du 21esiecle: les procedures 
TGI et TI retouches, Dalloz actualitd 18 mai 2017. 
(3). F. Agostini et N. Molfessis, Chantiers de la 
justice-Amelioration et simplification de la procedure 
civile, Min. justice,janv. 2018, tr. 16. 
(4). Xem tham Dilu 1 BLTTDS. 

trieu tip va quydt dinh, phan quydt giii quydt 
teanh chip. Hien nay, toa an khi vit vi teong 
viec giri tai Heu neu teen, nhit la ddi vdi giiy 
trieu tap (nhidu khi phai den tin noi eiia duong 
sy, thim chi phii cd su can thiep cua co quan 
cd thim quyen dd nidm yet giiy trieu tip). 

Vdi ling dyng eua CNTT, nhiing khd khan 
teen cd the dugc loai bd khi toa an gfti true 
tiep eho cie duong su hay chft thd khac qua 
mgng va bg phin thu ki cua toi an se giam 
bdt cdng vide lien quan ddn vide chuydn tii 
lieu td tung, nhat la giay trieu tip duong sy. 

Thyc teang phap lugt 

Phap luat td tyng da phan nao tidp can 
ling dyng cfta CNTT Hdn quan ddn vide gfti 
tai H?u td tung. Cy thd, bdn canh vide giii 
teiiydn thdng, Didu 176 BLTTDS quy dinh: 
"Vi^c cdp, tong dgt, thong bdo bdng phuang 
tien di^n tic duoc thuc hien theo quy dinh 
cua phdp ludt ve giao dich dien tic. Tod dn 
nhdn ddn tdi cao htcdng ddn thi hdnh Dieu 
ngy". Quy dinh nay da dugc hudng dan tai 
Nghi quydt sd 04/2016/NQ-HDTP, theo dd 
ngudi khdi kidn, ngudi tham gia td tung dugc 
lya chgn giao dich dien tu vdi toa in theo radt 
teong cic hinh thftc sau: gfti vi nhin thdng 
diep du lieu didn tft vdi toa an; chi nhgn thdng 
diep dft lieu dien tft do toi an cap, tdng dat, 
thdng bio. Tuy nhidn, vide giii true tuydn nay 
phu tiiudc vao y chi cua duong su nen khdng 
thuc su hifu qua tedn thuc td vi khoin 2 Dieu 
173 BLTTDS cdn quy dinh: "Cdp, tdng dgt, 
thong bdo bdng phuang tien dien tu theo yeu 
cdu cua duong su hogc ngudi tham gia to 
tung khdc phit hop vdi quy dinh cua phdp 
ludt ve giao dich dien tu" 
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- Hudng hoin thien phip lugt 
Ciing nhu ddi vdi don khdi kidn, dd giam 

sftc ngudi, thdi gian eiing nhu kinh phi, 
chftng ta ndn theo hudng khai thac phuong 
tidn didn tu nhu mgt cdng cy chinh hay duy 
nhit teong viec gui tai Hdu cho duong su hay 
chu the khic cd lien quan. 

Mdt bao cao eua Cgng hoa Phip diu 
nam 2018 da ggi y rang: "Dan khdi ki?n vd 
nhicng trao ddi vdi tod dn co the bugc phdi 
chuyen sang hinh thuc true tuyen khi co su 
tham gia cua tra giiip phdp li (lugt su, cong 
chung, thicg phdt lgi, chimin gig phdp li...), 
nhd nuac hay chinh quyen dia phuang, phdp 
nhdn cong, phdp nhdn tu duoc giao mgt dich 
vu cong. Dieu do cUng tuang tie khi mgt ben 
Id phdp nhdn tu vi viec dinh danh so co the 
duac van dung mgt cdch de ddng".^' Ggi y 
nay (gfti dan khdi kidn va trao ddi tai lieu td 
tung bat budc tryc tuydn) hoan toan cd thd 
dugc teidn khai d Viet Nara vi ndn lara sdm 
nhu mgt giai doan kidm nghiera vide sd hoa 
hogt dgng giii quyet tranh chap. Bdn cgnh 
dd, vide van dyng kidm nghidm cd the dugc 
tridn khai mdt phin tai toi in nhu ban dau 
van hanh thft nghiem tgi cac toa an teidn khai 
thi diem va sau dd nhan rdng co che niy ra 
trong toin he thdng toa in. 

Mdt bao cio khic cua Cgng hoa Phap 
cdn ggi y "nen phdt trien viic trieu tap so 
bang gici email hay tien hdnh nhdc nha ve 
trieu tap qua tin nhdn".^^^ Viet Nam ciing cd 
the hgc tip kinh nghidm nay. 

(5). F. Agostini et N. Molfessis, tldd, tr. 13. 
(6). J.-F. Beynel et D. Casas (dir.), Chantiers de la 
Juslice-Transformation numerique. Min. justice, janv, 
2018, tr.24. 

Phip lugt to tyng cin quy dinh cu the 
hon viec giri van ban td tung ddn cac co 
quan tu phip bing phuong tidn true tuyen thi 
mdi dira bio t ^ dung dugc ftng dyng cua 
CNTT. Vi dy, hien nay theo quy dinh phip 
luit td tung hidn hanh vd tdng dat, thdng bao 
van bin td tyng true tuydn, toi in gfti cho 
ragt duong sy thdng bio ndp tam ftng an phi 
theo hinh thftc tnrc tuydn, duong sy nhin 
dugc va in ra mang ddn don vi thi hinh an 
nop tidn tam ftng in phi thi chic chan la co 
quan thi hinh an khdng ddng y vdi thdrig 
bao nop tgm ung an phi in tft trdn mgng vi 
van ban nay ki sd va khdng cd diu dd. 

3.3. Vi tham gia phien xet xu 
- Tic ddng cua ftng dung cdng nghe 

thdng tin 
Tranh chip hien nay dugc giai quydt 

thdng qua phien xet xft. BLTTDS quy dinh: 
"Viec xet xu phdi bdng ldi noi vd duac tien 
hdnh tgi phong xu dn" (khoan 2 Didu 225 
BLTTDS); Didu 25 BLTTHS nam 2015 quy 
dinh: "Tod dn xet xu cong khai, mgi ngiedi 
deu CO quyen tham du phiin tod, trie trirdng 
hop do Bg lugt ndy quy dinh. Trong truang 
hap dgc biet cdn giic bi mat nhd mrdc, 
thudn phong my tuc cua ddn tgc, bdo ve 
ngudi dual 18 tuoi hodc de giQ bi mat dai 
tu theo yiu cdu chinh ddng cua duang su 
thi Tod dn co the xet xu kin nhung phdi 
tuyen dn cong khai". Thuc td Men nay, cic 
thinh phin cua hoat ddng td tung phii cd 
mat tai phidn xet xft. 

U'ng dyng CNTT cd thd lam thay ddi 
thyc teang tedn. Cy thd: 

+ Ddi vdi ITnh vyc dan su: duong su vin 
thara gia phien xet xu mi khdng cin c6 mat 
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tai phdng xet xu thdng qua he thdng truyen 
hinh true tuyln. Vdi giai phap niy, khi nang 
phii hoan phien xet xu do mgt bdn khdng 
the cd mat tgi phdng xet xft se giim, ehi phi 
cho duong sir ciing se giam manh vi hg van 
dugc thara gia phien xet xft ma khdng phai 
mat thdi gian di chuydn ddn dia diem xet xft 
(ddi khi rit xa so vdi hg). Toa an eiing tidt 
kiem dugc chi phi do khdng phii td chuc 
ddn tidp duong su tgi dia diem xet xft; 

+ Ridng ddi vdi viec xet xft cie vy an 
hinh su, teong trai giam se phai cd mdt 
phdng xet xu dugc xiy dung, bd tri gi6ng 
phdng xet xft tgi toa an va ciing dugc teang 
bi diy du cic phuang tien dien tu nhu; h? 
thdng im thanh, man hinh hien thi, he thdng 
truyen hinh hdi nghi kdt ndi vd phdng xet xft 
tgi try sd toi in. Dae bidt, man hinh hidn thi 
dugc teang bj cho phdng xet xft tai trai tam 
giam rit Idn dd tao cho bi cio cd cam giac 
nhu dang dftng trudc hgi ddng xdt xft tgi 
phdng xet xu cua try sd cua toa an. 

Ngudi tidn hanh td tyng nhu thim phin, 
kidm sit vidn ciing can tham gia vio phidn 
xet xft. tTng dung cua CNTT cho phep hg 
dugc thara gia ma khdng nhat thidt phii cd 
ragt tryc tiep d phdng xet xft bang cich su 
dyng he thdng truydn hinh true tuyen vi ieh 
lgi cua kha ning nay la rat ro rang. 

- Thuc trang phap lugt 
Ddn thdi didm niy, phap luit td tung 

Viet Nam chua cd quy dinh vd vifc xet xu 
tryc tuyen. 

- Hudng hoan thien phap luat 
Dd khai thic ung dyng cfta CNTT ma 

chit lugng giai quyet cie vu, vifc din su, 
hinh su, hinh chinh khdng thay ddi, phip 

luat. Vift Nam teong tuong lai cin cd su 
didu chinh theo hudng cho phep xet xu true 
tuydn, radt sd thanh phan tham gia td tung 
ed thd tham dy phien xet xft thdng qua hinh 
thftc true tuydn mi khdng ein phii ddn true 
tiep tgi toi. 

3.4. Ve Men bdn phiin xet xu 
Tic ddng cua ftng dyng cdng nghf 

thdng tin 
Phap lugt tegng tai khdng cd quy dinh ve 

bidn bin phidn giii quydt teanh chip nhung 
phap lugt td tung cd quy dinh chi tidt vd ndi 
dung niy. 

Cy the, bidn ban phidn toa phai cd "diy 
dft" cic ngi dung sau: "Mgi diin hiin tgi 
phiin tod tir khi bdt ddu cho den khi ket thiic 
phiin tod" va "cdc cdu hoi, cdu trd ldi vd 
phdt bieu tgi phien tod". Thuc td, diy li cdng 
vide khi ngng cho toa an va thudng phit sinh 
eang thing vdi duong su (eho ring bidn ban 
khdng diy du). Vdi ftng dyng cfta CNTT, 
khd khin trdn cd thd dugc luge bd bang 
cich: ghi am va ghi hinh diy du dien bidn 
cie phien toa xet xft; he thdng chuyen ddi 
gigng ndi thanh chft vidt; thu ki io. Vdi su 
phat trien cua cdng nghd sd, vide ghi im va 
ghi hinh ciing nhu luu teu ed the dugc teidn 
khai dd giim tii ap luc eiing nhu sftc ngudi, 
chi phi eho phia eo quan xet xu. 

Thyc ra, vide ghi im va ghi hinh didn 
bidn phidn xet xft (ndu chit lugng ghi am vi 
ghi hinh dugc bio dim) se toan difn vi' 
chinh xac han Men ban giay hifn nay, vi 
bidn ban giiy do con ngudi vidt ndn chac 
chin se ed nhiing thidu sdt, luge bo ngi 
dung vi thudng khdng the hidn dugc tam 
trgng cua nhimg ngudi tham gia phidn xet 
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xft. Ndi each khic, ip dung ftng dyng cua 
CNTT se raang lgi kdt qua tdt hon so vdi co 
che truydn thdng hifn nay la lip bien ban 
bing van bin. 

- Thye tegng phap luit 
D6i vdi to tyng tgi toi in, hien nay van 

bin van tip trung vio bidn ban giiy. Vi du: 
Didu 236 BLTTDS quy dinh: "phdi ghi 

day du" (khoin 1), "ngodi vi$c ghi bien bdn 
phien tod, Hgi dong xet xic co thi thuc hiin 
viic ghi dm, ghi hinh ve diin bien phien tod" 
(khoin 2), "sau khi kit thuc phien tod, chit 
tga phien tod phdi kiem tra bien bdn vd cimg 
vai thu ki phien tod ki biin bdn do " (khoan 3) 
vi "Idem sdt viin vd nhimg ngudi tham gia 
to tung CO quyen dugc xem bien bdn phien 
tod ngay sau khi ket thiic phiin tod, yiu cdu 
ghi nhicng sica ddi, bo sung vdo bien bdn 
phien tod vd kixdc nhgn " (khoin 4). 

Didu 258 BLTTHS quy dinh: "Bien bdn 
phiin tod phdi ghi ro gid, ngdy, thdng, ndm, 
dia diem md phien tod vd mgi dien bien tgi 
phien tod tu khi bdt ddu cho din khi kit thiic 
phiin tod. Ciing vdi viec ghi bien bdn, cd thi 
ghi dm hogc ghi hinh co dm thanh ve dien 
bien phiin tod" (khoan 1), "ngay sau khi ket 
thuc phien tod, chu tga..." (khoin 3), "... 
Kiem sdt vien, bi cdo, nguoi hdo chiia, bi 
hgi, duong su, ngudi bdo vi quyen vd lgi ich 
hgp phdp cita bi hgi, duang su hogc dgi dien 
cua nhicng ngudi do dugc xem biin bdn 
phien tod..." (khoin 4); 

Dieu 166 LTTHC quy dinh "biin ban 
phiin tod phdi ghi day dit cdc ngi dung sau 
day: ... " (khoin 1), "ngodi vi^c ghi bien bdn 
phien tod, tod dn co the thuc hien viec ghi 
dm, ghi hinh ve dien biin phien tod" (khoan 2), 

"sau khi kit thuc phien tod, h0i ddng xit xic 
phdi kiem tra bien bdn; ..." (khoin 3), "him 
sdt vien vd nhimg nguoi tham gia to tung co 
quyen dugc xem bien bdn phiin tod, ..." 
(khoin 4). 

BLTTDS, BLTTHS, LTTHC da tidp 
can phin nao thanh tyu cfta Cich mang cdng 
nghifp 4.0. Bdi Ie, khoin 2 Didu 236 
BLTTDS, khoin 1 Didu 258 BLTTHS, 
khoin 2 Didu 166 LTTHC neu tedn ddu quy 
dinh: "Ngodi viic ghi bien bdn phien tod, 
hgi dong xet xu co the thuc hien viic ghi dm, 
ghi hinh ve diin biin phien tod". Tuy nhien, 
vifc ftng dung cdng nghe sd cdn rit hgn chd 
vi ghi am, ghi hmh cdn tuy vao y kidn eua 
hgi ddng xet xft va quan tegng li khdng thay 
thd bidn bin giiy ndn eic khd khin neu tedn 
ehua thyc sy dugc giai tda. 

- Hudng hoin thien phip luit 
De khai thie ung dyng edng nghe sd mi 

chat lugng boat ddng giai quydt vy vide dugc 
cii thifn, phap luit trude tien ndn quy dinh 
theo hudng ghi am va ghi hinh cd gii tri tuong 
duong nhu bidn ban giay (tuc eho ghi am vi 
hmh tdn t£U song song vdi bidn ban giiy). 

Trong tuong lai xa hon, phip luit ndn 
theo hudng thay ddi bien ban giiy bing ghi 
am va ghi hinh de giim tai sue ngudi cung 
nhu cang thing cua co quan tai phan va chit 
lugng thdng tin eao hon vide ghi bidn bin 
thdng thudng tedn giiy. Ngoii ra, chung ta 
ciing ndn theo hudng eho phep ngudi lidn 
quan hay ngudi nghien cftu tea cuu cac ban 
ghi am, ghi hinh dd (nhu dd phuc vu cho 
cdng vifc dio tao). 

Vdi hudng tedn, mgi dien bien trong 
phidn xet xft se dugc kidm soit. (5 diy, 

48 



TAP CHI LUAT HOC SO 4/2019 NGHIEN CW - TRAO DOI 

khdng chi ngi dung lien quan ddn vide xet xft 
cic vu, vifc dugc ghi lai toan didn ma ca 
img xft cua nhiing ngudi tham gia (nhu thim 
phan, kidra sit vidn, lugt su...) eiing dugc 
kidm soat nen chit lugng xet xft se dnqc 
ning cao, tinh minh bgch cua hogt dgng xet 
xu dugc bao dim.' 

3.5. Vi triin khai nguyin tdc cong khai 
- Tac ddng eiia each mang cdng nghd 

thdng tin 
Khoan 2 Didu 15 BLTTDS quy dinh: 

"Tod dn xet xu cong khai. Trudng hgp ddc 
biit cdn gia bi mat nhd nude, giir gin thudn 
phong mi tvc cua ddn tgc, bdo v^ ngudi chua 
thdnh nien hogc giir bi mat nghe nghiep, bi 
mat kinh doanh, bi mat cd nhdn, bi mat gia 
dinh cita duang su theo yiu cdu chinh ddng 
cita hg thi tod dn co thi xet xu kin " 

Didu 25 BLTTHS quy dinh: "Tod dn xet 
xic cong khai, moi ngicdi deu co quyin tham 
du phien tod, trie trudng hgp do Bg ludt ndy 
quy dinh. Trudng hgp ddc biet cdn giic bi 
mat nhd nuac, thudn phong, my tuc cua ddn 
tgc, bdo ve ngudi dudi 18 tuoi hodc de gid 
bi mgt ddi tu theo yeu cdu chinh ddng cua 
duong su thi tod dn co the xet xu kin nhung 
phdi tuyen dn cong khai". 

Khoin 2 Didu 16 LTTHC quy dinh: 
"Tod dn xet xic cong khai. Trudng hgp dgc 
bi$t cdn gia bi mat nhd nude, thudn phong, 
my tuc ciia ddn tgc, bdo ve ngudi chua 
thdnh niin hodc giit bi mat nghi nghiep, bi 
mgt kinh doanh, bi mgt cd nhdn theo yiu 
cdu chinh ddng cua duong su, tod dn co the 
xet xic kin ". 

Nguyen tic xet xft cdng khai cd nhidu y 
nghia trong tiiyc tien. Nd ed tie dyng tuyen 

truydn tdt cho ica hgi vi ed tie ddng giao dye 
cao. "Viec xet xic cong khai tgo dieu kien 
cho bdt ki gi cung co the theo doi mgi hogt 
dgng tgi phien tod cm hgi dong xet xu, dgi 
dien vien kiem sdt, lugt su. tic do bugc 
nhiing ngudi ndy phdi co y thuc trdch 
nhiem cao hem doi vol hdnh vi cita minh. tic 
do tgo CO hgi cho ngudi ddn gidm sdt hogt 
dong cita cdc co quan tu phdp". O khia 
cgnh nay, irng dyng cua cdng nghf thdng tin 
se lim cho nguydn tic cdng khai dugc cung 
cd, vi edng nghf sd phat tridn cho phep 
truydn tii tryc tidp tdi cdng chiing didn bidn 
phien xet xft hay eho phep cdng chftng dugc 
tiep can de ding mgi dien bien sau phien 
xet xu bing each truy cap tft xa ndi dung 
cua phidn xet xu. 

Vdi vifc van dung cie thanh tuu trdn, 
cdng ehiing khdng cdn phii den toi in true 
tidp ndn giim thieu dugc chi phi cho hg, 
ddng thdi cung giam tii cdng vifc cho phia 
eo quan tai phin, nhit li vin de kidm tra an 
ninh tai toi in. 

- Uiuc trgng phdp lugt 
Nguydn tie edng khai dugc thd hien d 

nhieu khia cgnh cua phip lugt td tung. Vi 
dy: khoin 3 Didu 24 BLTTDS quy dinh: 
"trong qud trinh xet xic, mgi tdi liiu, chieng 
cu phdi dugc xem xet ddy du, khdch quan, 
todn diin, cong khai, trie trudng hgp khong 
dugc cong khai theo quy dinh tgi khodn 2 
Diiu 109 ciia Bg lugt ndy"; khoan 3 Didu 
18 LTTHC quy dinh "Trong qud trinh xet 
xir, mgi tdi lieu, chung cic phdi dugc xem 

(7). TrSn Anh TuIn (chii bien), Binh luan khoa hoc 
Bp lugt td tung ddn sy nam 2015, Nxb, Tu phap, tr. 39. 
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xet day du, khdch quan, todn di^n, cong 
khai, trie trudng hgp khong dugc cong khai 
theo quy dinh cua Ludt ndy. Tod dn diiu 
hdnh viic tranh tung, hoi nhicng vdn de 
chua ro vd cdn cic vdo ket qud tranh tyng di 
ra ban dn, quyit dinh ". Tuy nhidn, khi nghidn 
cftu cac quy dinh trdn, ngudi dgc khdng 
thay cd quy dinh the hidn da tidp can thanh 
tuu cua CNTT de teidn khai nguyen tic xet 
xft cdng khai tai toi in. 

- Hudng hoan thien phap luit 
Trong Bao cao ve quan he giua cdng li 

va chuydn ddi sd do nguydn Chinh in Toi 
in tdi cao Cgng hoi Phap the hidn cd ndu: 
"Cong khai Id mgt trong nhimg bdo ddm ca 
bdn ciia mgt vu kien" va "vdi viic tudn thu 
mot so dieu kiin, viec cong khai con co thi 
dugc thuc hien thong qua phuang ti^n nghe 
nhin bdng vi^c ghi dm, ghi hinh vd truyin tdi 
cdc phien xet xir nhu dd dugc nhdn rgng d 
nhiiu nudc".^ * Nhgn dinh teen hoan toan cd 
gii tei d Vidt Nam vi trong tuong lai, chiing 
ta ciing can xera xet khai thac thanh tuu 
khoa hgc cdng nghd nhit li CNTT teong vide 
tridn khai nguyen tic edng khai. Ci diy, cin 
xera each raang sd tic ddng ddn diu va nhu 
the nao teong viec tridn khai nguyen tac cdng 
khai theo hudng cho ghi am, ghi hinh va 
truydn tai true tiep dien bien phidn xet xft, 
ddng thdi cho edng ehiing duge tiep can ban 
ghi im, ghi hinh sau phidn xet xft. Chung ta 
ciing ein xera xet edng chiing dugc tiep can 
khi nao ciing nhu nhiing gi teong mgt vu in 
bing cdng nghd sd. 

(8). G. Canivet, Justice: faites entrer le numerique, 
Institut Montaigne Novembre 2017, tr. 36. 

Cich mgng khoa hoc cdng nghiep, dac 
biet li CNTT se danh tiiftc Nha nude, ngudi 
din. Chung ta sS phai giai quydt hang loat 
vin dd mi xa hdi dang phii duang diu. Ddi 
vdi toa in, khdng the didu hanh, hogt ddng 
nhu teude diy khi mi xa hdi dang phit tridn 
nhu vii bio. Vi vay, dd kip thdi thich ftng vdi 
eude each mang edng nghd, teong thdi gian 
tdi, toi in Viet Nam tip trung hoan thien cac 
he thdng phap luit tao ndn ting co sd phap li 
cho vifc ftng dung CNTT teong cac hoat 
ddng cua toa an nham nang cao hifu lyc, 
hifu qui cua cdng tic chi dgo, dieu hinh; 
bao dim cdng khai minh bgch cac hogt ddng 
cua toa in; don gian hoa thu tuc, quy trinh td 
tung nhim tilt kif m cdng sftc, thdi gian, chi 
phi eho ngudi tidn hanh td tyng vi ngudi 
tham gia td tyng; cung eip day du cie tien 
ich tin hgc hd trg ngudi din dd ding giai 
quydt cdng vifc tai toa an "ragi luc - mgi nai 
- mgi phuang tidn"./. 

TAI LIEU THAM K H A O 

1. C. Blery, Justice du21esiecle: les procedures 
TGI et TI retouches, Dalloz aetualite 18 
mai 2017. 

2. F. Agostini et N. Molfessis, Chantiers de 
la justice-Amelioration et simplification de 
la procedure civile, Min. justice, ianv. 2018. 

3. G. Canivet, Justice: faites entrer le numerique, 
Institut Montaigne Novembre 2017. 

4. J.-F. Beynel et D. Casas (dir.), Chantiers 
de la justice-Transformation numerique. 
Min. justice, janv, 2018. 

5. Tran Anh Tuin (chu bidn), Binh ludn khoa 
hgc Bg ludt td tung ddn su ndm 2015 
Nxb. Tu phip. 

50 


