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BOI THl/dNG THIET HAI NGOAI HOP DONG TRONG TU PHAP QUOC TE 

Dl/61 TAC OONG COA C U O C CACH MANG CONG NGHIEP LAN T H Q Tl/ 

NGUYEN DUC MIET* 
Tom tdt: Bg lugt ddn su ndm 2015 da cd nhung sua doi, bo sung hodn thien quy dinh ve phdp 

ludt dp dung vdi quan he hoi thu&ng thiet hgi ngodi hgp ddng trong tu phdp qudc te. Tuy nhien, 
dudi tdc dgng cua cugc cdch mgng cong nghiep lan thu tu, quy dinh ndy bgc 16 nhiing hgn che khi 
khong the dieu chinh dugc nhieu quan h4 bdi thu&ng thiet hgi ngodi hgp dong, dgc biet Id nhiing 
quan he phdt sinh trong moi trudng internet nhu quan he ve xdm phgm danh du, nhdn phdm, uy tin, 
xdmphgm vi quyin sa hOu tri tue tren internet... Do do, viec tiep tuc bo sung quy dinh vephdp lugt 
dp dung vdi qugn he boi thu&ng thi$t hgi ngodi hgp dong cd yeu to nu&c ngodi de dap img yeu cdu 
cua cugc cdch mgng cong nghiep Idn thic tu la hit sice cdn thiet. Trong qud trinh do, tham khdo 
nhiing kinh nghi4m qudc te co the ggi m& cho cdc nhd lap phdp Viet Nam nhiing dinh huang cd gid 
tri trong viec dgt ra cdc quy dinh ddc thii, cdc h4 thugc ludt bo sung cho quy dinh mang tinh nguyen 
tdc tgi Bieu 687 BQ lugt ddn su nam 2015. 
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COMPENSATION FOR NON-CONTRACTUAL DAMAGES IN PRIVATE INTERNATIONAL 
LAW UNDER THE IMPACTS OF THE FOURTH INDUSTRIE REVOLUTION ' 

Abstract: The 2015 Civil Code has included amendments and supplements to improve the legal 
provisions applicable to relations regarding compensation for non-contractural damages in private 
international law. However, under the impacts of the fourth industrial revolution, the limitations of 
these provisions have been revealed as they are not able to adjust many relations regarding 
compensation for non-contractual damages, especially those arising in the internet environment 
such as relations regarding harm to honour, dignity, reputation, intellectual property on the 
internet, and etc. Thus, it is neccessary to continue to supplement legal provisions applicable to 
relations regarding compensation for non-contractural damages involving foreign elements, 
meeting the requirements of the fourth industrial revolution. In doing so, studying international 
experience may suggest the lawmakers of Vietnamvaluable directions to set forth specific legal 
provisions and connecting factors which are supplemented to the principle provisions of Article 
687ofthe 2015 Civil Code. 
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Cimg vdi cdng cudc hdi nhdp qudc te, 

khdng cM cd cac quan he hgp ddng 

kinh doanh, thuong mgi md eac quan h? 

bdi thudng tMet hgi ngodi hgp ding 

(BTTHNHD) v in ludn phat smh vd dang ttd 

nen vd cimg pho bien ttong ddi sdng xa hgi. 

Khdng cM dftnglgl d nhiing vu viee dien 

Mnh nhu gdy tdn hai v l sue khoe, tai sdn ma 

cdc vu viec edn ngay cang md rdng ra nhiing 

vu viee phftc tap ban nhu xdm pham quygn 

sd hull tri Me, cgnh ttanh khdng lanh manh... 

Quy djnh cfta Viet Nam v l phdp ludt dp 

dyng vdi quan he BTTHNHD da ngdy cdng 

dugc hodn thien ttong nhimg nam vua qua. 

Tuy nMen, qua ngMen cftu cd the thay quy 

djnh Men hdnh van chua thye sy dap ftng 

dugc nhu cau hdi nhgp kinh te qudc tg, dgc 

biet la ttong bdi canh cudc cdch mgng cdng 

ngMep Idn thft tu dang dien ra ngdy edng 

mgnh me. Cdc quy dinh chu ygu dya ttgn dac 

digm vdt li nhu noi xdy ra hdnh vi gdy tMet 

hgi, noi xay ra hdu qud eiia hanh vi gay tMet 

hgi... nhung vdi su phat trien nhanh chdng 

cua mang may tinh kgt ndi toan ciu hay tti 

Me nhdn tgo (AI) tiii ede vi phara va tMgt hai 

efta cdc vi phgm dd khdng cM dimg lgi d 

nhiing dja dilm vdt li hiiu Mnh ma cdn xdy 

ra phd biin ttong cdc khdng gian do, khdng 

gian mgng. Trong bdi cdnh do, viec hodn 

thien quy djnh ciia Viet Narave phdp ludt dp 

dyng vdi quan h? BTTHNHD la cip thilt. 

1. Thu-c t rgng quy dmh cua Vi?t Nam 

ve phap lugt dp dyng doi vdi quan hf boi 

thirdng thi^t hgi ngoai hop d^ng 

Quan he BTTHNHD ttong til phdp qudc 

t l (TPQT) Id quan he BTTHNHD cd ylu td 

nude ngoai. D^c tnmg ea ban cua quan he 

nay Id ludn gdn vdi it nhat mdt chu thg Id 

ngudi nude ngoai, phdp nhan nuoc ngoai 

hogc cho du phdt smh giiia cdc chu the la cdng 

dan, phdp nhdn Viet Nam thi hanh vi gay 

tiiiet hgi hodc hdu qud cua hanh vi gay thiet 

hai hodc ddi tugng bj gdy thiet hgi se ndra d 

nude ngoai. ' ' ' Do dd, quan he BTTHNHD 

ttong TPQT se ludn lign quan din he thdng 

phdp ludt ciia cdc nude khde nhau. Phap Mat 

cdc nude tuy cd quy djnh khdc nhau nhung 

v l gidi quylt BTTHNHD lgi cimg cd gid tii 

nhu nhau trong viee dilu cMnh quan he 

BTTHNHD dd. Trong TPQT ggi ddy Id hien 

Mgng xung dgt phdp lugt vd vigc gidi quyet 

xung dot phap lugt v l BTTHNHD - la mdt 

ttong nhung nMem vu quan ttgng ttong qua 

trinh xdy dung cdc quy dinh ve TPQT cfta 

mgi qude gia. 

Khdng ndm ngodi xu thg do, Bg lugt ddn 

sy (BLDS) nam 2015 eua Viet Nam eung da 

xdy dung dugc nguyen tae quan tigng de gidi 

quygt xung dot phdp ludt ddi vdi quan he 

BTTHNHD tgi Dilu 687. Ddy cung dugc 

danh gid la ragt trong nhiing quy djnh cd bude 

tien bd so vdi BLDS nam 2005. Ngoai ra cdn 

ed mdt so quy djnh nam rdi rac tiong cdc Mat 

khde nhu Bg Mat hang hai nam 2015, Ludt 

hang khdng dan dyng nara 2006 (sfta ddi, bd 

sung ndm 2014)... Ngoai cdc quy djnh cua 

lugt ttong nude, Viet Nam da ki ki t dugc 

mdt sd hiep djnh Mong ttg tu phdp trong dd 

cung cd quy djnh vg xac djnh phdp ludt dp 

dung vdi quan he BTTHNHD.'^' Tuy nhign 

(1). Xem khoin 2 Dieu 663 BLDS nim 2015. 
(2). Hien nay, Viet Nam da ki kit dugc 19 hiep dinh 
tuong trg tu phip vl dan sy, thuong mai, hdn nhan 
gia fflnh vdi 18 qu6c gia vi vdng linh thd Dii Loan, 
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bai vigt cM tap tnmg vdo ede quy djnh phdp 
lugt tiong nude md khdng di sdu phdn tich 
quy djnh trong ede Mep (̂ nh song phuong ndy. 

1.1. Nguyen tdc chung vi xdc dinh phdp 
lugt dp dung doi v&i quan hi boi thuang thiit 
hgi ngodi hgp dong cd yeu to nu&c ngodi 

Trudc bet, nguygn tac chung vl xdc dinh 
phdp ludt dp dung vdi quan he BTTHNHD 
dugc quy dinh tai Dilu 687 BLDS nam 2015, 
theo do: 

"1. Cdc bin dugc thod thugn lua chgn 
phdp ludt dp dung cho viec BTTHNHD, tru 
truang hgp quy dinh tgi khodn 2 Dieu ndy. 
Tru&ng hgp khong co thod thugn thi phdp 
lugt cua nu&c nai phdt sinh hdu qud cua su 
kiin gdy thiet hgi dugc dp dung. 

2. Tru&ng hgp ben gdy thi$t hgi vd ben 
bi thiit hgi c& nai cu tru, doi vai cd nhdn 
hodc nai thdnh lap, doi v&i phdp nhdn tgi 
cimg mot nuac thi phdp ludt ciia nuac do 
dugc dp dung"-

Dilu 687 dd xay dyng duge ba trudng 
hgp dl xde djnh Mat dp dung gidi quylt vdn 
dl BTTHNHD, cu till nhu sau: 

Mgt Id trudng hgp cdc bgn cd thoa thudn 
chgn phdp luat dp dung eho viec BTTHNHD 
tM dp dung ludt do ede bgn thod thudn. Dieu 
ndy ciing cM dp dung neu cdc bgn khdng 

https://lanhsuvietnam.gov.vn/Lists/BaiViet/Bii%20vi 
lt/DispForm.aspx?List-dc7c7d75%2D6a32%2D4215 
%2Dafeb%2D47d4bee70eee&ID-414, truy cip 
08/3/2019. 
Tuy nhian khdng phii tdt ci cic hi?p dinh tuong trg 
tu phip niy d̂ u cd quy dinli vl phip luit ip dung vdi 
quan he BTTHNHD: Hiep dinh vdi Cuba (nim 1984), 
Hi?p djnh vdi Trung Quoc (nim 1998) va Hiep dinh 
vdi Cgng hoa Phip (nim 1999), Hî p dinh vdi 
Campuchia (nim 2013) khdng cd dilu khoin quy 
dinh ve vdn dl niy. 

cimg nai cu tru (khodn 1 Dilu 687). Vi du 
mdt cdng ddn Viet Nam di du ljch tgi Han 
Qudc da gap phai mdt tai nan giao thdng 
nhung ttong thdi gian tgi Han Qudc khdng 
cd bieu Men gi ngMgm ttgng va cdn ve nude 
ngay do hgt visa du ljch. Cdng ddn Viet Nam 
nay vd ngudi da ddm vdo minh da thod thudn 
tiao ddi thdng tin dg ngu khi vg nude anh ta 
gap vdn de gi tM cd thg lign he gidi quygt va 
hg da thod thudn se gidi quyet theo phdp Mat 
Han Qudc. Sau kM vg nude, cdng ddn Vigt 
Nam gap phai nMgu khd khan tiong dieu 
kMen hdnh ddng nen da nhgp vien kiem tra 
vd phdt Men bj ty mdu nao do tai ngn vd khdi 
mdu chen ep vdo cac day thin kinh dieu 
kMen hanh ddng. Sau kM hodn thdnh chua 
trj ngudi ndy khdi kign cdng dan Han Qudc 
da ddm vao minh tgi tod dn cfta Viet Nam. 
Trong trudng hgp nay, toa dn thy Ii don kien 
se dp dung phdp Mat Hdn Qudc de gidi quyet 
theo su thod thuan cfta cdc ben.'^' 

Hal Id ttudng hgp cac ben khdng cd thod 
thudn thi phdp Mat cua nude noi phat sinh 
hdu qua cua sy kien gay tMet hgi duge dp 
dung (khoan 1 Dilu 687). Trong trudng hgp 
tten, nlu hai bgn khdng cd thod thudn vg 
phdp Mat dp dung (cd trudc vd sau khi cdng 
ddn Viet Nam khdi kien) tM toa an thy II don 
kien se phdi dp dung phdp ludt Viet Nam vdi 
tu cdch la phdp ludt cfta nude noi phdt sinh 
hdu qud cua su kien gdy tMet hgi. 

Ba la trudng hgp bgn gdy tMet hgi va 
bgn bj thiet hgi cd noi cu trft (ddi vdi cd 
nhan) hodc noi thdnh lap (ddi vdi phdp nhan) 

(3). TriJr cic trudng hgp phip Iu$t nude ngoii khdng 
dugc ip dyng nhu bio luu trat ty cdng cpng hay phip 
luat nuoc ngoii khdng thi xic dinh dugc. 
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tai cung mdt nude tM phdp ludt cfta nude dd 
dugp ap dyng (khodn 2 Dilu 687). Vi dy hai 
edng dan Viet Nara di xuit khdu lao ddng tgi 
Ddi Loan. Trong thdi gian lara viec tai Ddi 
Loan mdt ngudi khi di ldm da dam xe vao 
ngudi kia dang di bg. Ngudi bj ddra xe da 
nga, tteo khdp, phdi bd bdt ban tay va phdi 
ngM ldm mgt thdi gian nhimg do khdng am 
Meu he thdng tod an dja phuang nen sau kM 
hgt hgp ddng lao dgng vl Vi§t Nam ngudi 
ndy mdi khdi kien ngudi da dam xe mmh tai 
tod dn Viet Nara dg ddi bdi thudng thiet hai. 
Trong trudng hgp nay, tod dn Vigt Nara sS 
dp dung phdp Mat Viet Nara dl giai quyet 
raac du cdc bgn khdng cd thod thudn vd hdu 
qua xay ra tgi Dai Loan vi Viet Nam la noi 
cu trft chung cfta hai ben duang su. 

Nhu vgy, tinh chit Dilu 687 BLDS 
nam 2015 Id quy phara xung ddt dugc xdy 
dyng dl gidi quylt xung d§t phdp ludt trong 
quan he BTTHNHD ed yeu to nude ngodi, 
ndi each khac la nhdra xde djnh phdp ludt dp 
dung ttong viec gidi quyet cdc vu viee vg 
ttach nMem BTTHNHD cd ylu td nude ngodi. 
Dilu 687 BLDS nam 2015 da dua ra ba trudng 
hgp gidi quyet xung ddt phdp Mat duge xdy 
dung dya tren ba he thudc lugt co bdn efta 
TPQT: Ludt do ede bgn thoa thugn lua chgn 
(Lex voluntatis), Lugt nai phdt sinh hgu qud 
thyc tl cua sy kien gay tMet hgi (Lex loci. 
daniM), Lugt noi cu tni hogc cd tru sd cfta cdc 
ben (Lex domicilii) dg giai quygt xung dot 
phap ludt vl BTTHNHD cd ylu td nude ngoai. 

So vdi quy dinh tai Dilu 773 BLDS ndm 
2005, Dilu 687 BLDS ndm 2015 cd nMlu 
thay ddi, cdi tiln mai nhu lan dau tien gM 
nhdn quyin thod thudn lua chgn phdp Mat dp 

dung vdi quan he BTTHNHD ed ygu td nude 
ngoai; thdng nhdt dp dung he thugc lugt cfta 
nude noi phat sinh hgu qud cua sy kien gdy 
tiiiet hgi; md rdng pham vi cua lugt noi eu 
trft dp dung tiong trudng hgp ben gdy tiiiet 
hai va bgn bj tMet hai eimg noi cu tni; don 
gian hod, tidnh triing lap cdc quy djnh khdng 
can tiiigt kM logi bd quy djnh ve BTTHNHD 
ttong ITnh vyc hdng hdi vd hdng khdng.'' 

1.2. Boi thu&ng thiit hgi ngodi hgp dong 
CO yeu to nuac ngodi trong mgt so ITnh vuc 
chuyin biet 

Theo quy djnh eua phdp Mat Viet Nam 
Men hdnh ve xde dinh phdp Mat dp dyng vdi 
quan he BTTHNHD cd yeu td nude ngodi 
iM ngodi nguyen tde ehung duge quy dinh 
tai Dilu 687 BLDS ndm 2015, cdn cd quy 
djnh vl BTTHNHD cd ygu td nude ngodi 
ttong ITnh vyc sd hiiu tri Me vd BTTHNHD 
lign quan den tau bay, tdu bign.'^' 

1.2.1. Bdi thudng tMet hai ngodi hgp 
ddng ttong ITnh vue sd hftu tri Me 

Ngodi vdn dl BTTHNHD ddi vdi cdc tai 
sdn hiiu Mnh, quygn sd hiiu tri Me (quygn sd 
hiiu vdi tdi sdn vd hinh) eiing la quygn vd 

(4). Xem tham: Nguyin Dutc ViSt, "Bdi thudng thiet 
hai ngoii hgp ddng trong Tu phap qudc tl dudi gdc 
nhin sd sinh vi mdt sd dinh hudng hoin thien dudi 
gdc nhin so sinh vdi EU", Thuc lien tuphdp qudc te 
tgi Phdp vd chdu Au - Kinh nghiim cho Viet Nam, 
Ki ylu Hpi thio qudc tl. Ha Ngi, ngiy 23/10/2017, 
tr. 169 - 174. 
(5). Tren thi gidi, nhilu nude cd quy dinh rieng biet 
ve BTTHNHD do xim pham danh dy, nhin phim; 
BTTHNHD do canh tranh khdng linh manh, 
BTTHNHD do trich nhiem sin phim... (sS trmh biy 
it phin sau) nhung hien nay d nude ta chua cd cic 
quy dinh nhu vay nen trong phin niy bii viet chi 
dinh gii cic quy dinh rieng ve sd hiiu tri tue vi 
BTTHNHD do tiu bay, tiu biin giy ra. 
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cung quan ttgng ciia chu thg dirge xdc lap 
quyin vd rdt de bj xdm phgm trong bdi cdnh 
bung nd cdng nghe thdng tin vd diln biin 
manh me efta cudc cdch mgng cdng ngMep 
Idn thft tu Men nay. Tdi sdn tri M? Id logi tai 
sdn dae biet ngn viec bdo hd quyin ddi vdi 
cac tdi sdn nay chdc chin khdng gidng nhu 
cdc logi tdi sdri thdng thudng •khdc.'̂ '̂ Khdc 
vdi cac tdi sdn hiM hinh, viee xdc djnh hdu 
qua cua hanh vi gay tM$t hai ddi vdi tai sdn 
tri Me nim d nude ndo khdng phdi dilu de 
dang ngn viec xdy dyng quy djnh vl lugt dp 
dyng doi vdi quyen sd hiiu tri Me tiong TPQT 
thudng dugc cac nude ddt ra, md khdng cimg 
dilu chmh bdi quy djnh vl BTTHNHD hay 
kg ca quy djnh vg quyin sd hftu ndi chung. 

Xuat phdt tft nhdn thftc chung dd, ngay 
txx BLDS ndm 1995 din BLDS nam 2005 
dgu da cd cdc quy djnh rigng dilu ehinh 
quyen sd huu tri M? cd ygu td nude ngodi.^'' 
Tuy nMgn, hdu het cdc quy djnh nay cM 
khdng djnh lai cdc nguyen tic duong nMen 
ttong sd hiiu tri M? vd dan cMeu tdi ede quy 
djnh cfta lugt chuyen nganh (Lugt sd huu tri 
tu?). Vi du Dilu 836 BLDS nam 1995, Dilu 
774 BLDS nam 2005 vl quyin tdc gid cd 
yeu td nude ngoai ehi dimg lai d muc gM 
nhdn khdi qudt "quyin tdc gid cua ngu&i 
nu&c ngodi, phdp nhdn nuac ngodi doi v&i 
tdc phdm Idn ddu tien dugc cong bo, pho 

(6). Xem tham: Vu Thj Phuong Lan, "Phdn thii nira 
Phip lu$t ip dung doi voi quan h^ din sy cd yeu tl 
nude ngoii", Binh lugn khoa hgc Bg lugt ddn su ndm 
2015 cua nu&c Cgng hod xd hdi chu nghTa Vi^t Nam, 
Nguyin Vin Cii, Trin Thj Huf (chii bien), Nxb. Cdng 
an nhin din, Hi Ngi, 2017, tr. 1070. 
(7). Dilu 836, Dilu 837, Dilu 838 BLDS nSra 1995, 
Dieu 774, Dilu 775, Dieu 776 BLDS nim 2005. 

bien tgi Viet Nam hodc dugc sdng tgo vd thi 
hien du&i hinh thuc nhdt dinh tgi Viet Nam 
dugc bdo hg theo quy djnh cua phdp ludt 
Cong hod xd hoi chu nghia Viet Nam vd diiu 
uac quoc ti md Cgng hod xd hgi chu nghia 
Viet Nam Id thdnh viin". Hay Dilu 837 
BLDS ndm 1995 va Dilu 775 BLDS ndm 
2005 vl quyin sd hiiu edng ngMep ciing cM 
gM lgi mdt nguygn tdc "Quyen sa hiiu cong 
nghiSp, quyin doi v&i gidng cdy trong cua 
ngu&i nu&c ngodi, phdp nhdn nu&c ngodi 
ddi v&i cdc doi tugng ctia quyen s& hihi cong 
nghiep, doi tugng ciia quyen doi v&i giong 
cdy trong dd dugc Nhd nu&c Vi$t Nam cdp 
vdn bdng bdo hg hogc cong nhdn dugc bdo 
hg theo quy dinh cua phdp ludt Cong hod xd 
hgi chu nghia Viit Nam vd diiu u&c qudc ti 
md Cgng hod xd hgi chu nghta Viet Nam Id 
thdnh vien ". Tuy nhign, nlu cdc quyin dd bj 
ngudi Vi$t Nam xdm hai d nude ngodi hay 
quyen tac gid, quyen sd huu cdng nghiep cua 
ngudi Vigt Nara bi xdm hai d nude ngodi tM 
dp dyng phdp Mat nude ndo thi lai chua till 
cd cdu tid ldi tft cac quy djnh ndy. Do do, 
BLDS ndm 2015 dd khdng quy djnh lai ede 
vin dh nay ma cM cd digu khodn duy nhdt 
tdp trung ldm sdng td nguyen tic xdc djnh 
phap ludt dp dyng ddi vdi quyen sd hftu til 
tue cd yeu td nude ngoai dung nhu tgn ggi 
cfta Phin 5 BLDS ndm 2015. Quy djnh cua 
Dilu 679 BLDS ndm 2015 la quy phgm 
xung ddt radi ttong ITnh vuc quyin sd hiM tri 
Me, theo dd: "Quyin s& hieu tri tue dugc xdc 
dinh theo phdp ludt cua nu&c nai ddi tugng 
quyin s& hHu tri tue dugc yiu cdu bdo hg ". 

Nhu vgy, Digu 679 dd dua ra he thudc 
Mat "noi ddi tugng quyen sd hiM tri Me 
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dugc ygu cdu bao hd" (Lex loci protectioms) 
de dp dung vdi quyin sd huu tri Me ttong do 
cd vdn de BTTHNHD cd ylu td nude ngodi 
ddi vdi quygn sd hiiu tri M?. Quy phgm ndy 
duge cho Id tiiam khdo phap ludt mdt sd 
nude nhu Trung Qudc, Bi, Thuy ST. Phap 
Mat cfta nude noi ddi Mgng quyin sd hiM tii 
Me dugc ygu cdu bao hd Id phdp lugt dp 
dung ddi vdi quyen sd him tri Me bao gdm 
nhung khdng gidi hgn d sy tdn tgi, Meu luc, 
dang ki, phgm vi va thdi hgn bdo hd quygn. 
Cd thg coi ddy la h$ thugc Mat ed mdi quan 
he mgt thigt vdi quyen sd huu tii Me vd dugc 
dp dung phd bien tgi cdc nude tien thg gidi. 
Tuy nMgn, BLDS nam 1995 va BLDS nam 
2005 dgu ehua quy djnh vg he thugc nay rad 
cM khang djnh lgi sy bao hd cfta phdp Mat 
Viet Nam ddi vdi eac quyen sd hiiu tri Mg 
phdt sinh tai Viet Nam vd duge bdo hd theo 
phdp Mat Viet Nam. Cdc dilu 836, 837 
BLDS ndm 1995 va cac dilu 774, 775 BLDS 
nam 2005 dgu cd diem chung la cM digu 
cMnh quyen sd huu tri Me efta ngudi nude 
ngodi, phdp nhdn nude ngoai tgi Viet Nam. 
Vay quygn sd hiiu tri tue cfta edng dan Viet 
Nara nhung phat sinh tgi nude ngodi vd dugc 
bdo hg theo phap ludt nude ngodi tM theo 
quy djnh cfta phdp lugt nude nao lgi khdng 
cd su khang djnh ro. Do do, cd thg khdng 
djnh viec phdp dien hod he thugc Mat nay 
vdo Phdn 5 BLDS nam 2015 ed y ngMa Idn 
trong viec bdo hd quyen sd hiM tri Me ed 
ygu td nude ngoai tai Viet Nam va giai quyet 
quan he BTTHNHD cd ylu td nude ngodi 
lign quan dgn quyen sd hun tri Me. 

Mac du vgy viec Meu cy the ddu la noi 
doi Mgng quygn sd hiiu tri Me dugc ygu cau 

bdo hd khdng phdi la dl dang. Nlu ldy vi du 
mgt nhan Meu nude ngoai bj xdm pham tai 
Viet Nam vd ehft nhan Meu yeu cdu tod an^ 
Viet Nam gidi quylt till cd thi xdc djnh de 
dang rang nai ddi Mgng quyin sd hiM tri Me 
dugc yeu cau bao hg Id Viet Nam. Nlu d 
mdt tinh hudng khdc, nhan Meu Viet Nam bi 
xam hai bdi mdt edng ti khac d nude ngodi 
vd ehu nhdn higu Viet Nam kien len tod dn 
Viet Nam giai quyet tM noi ddi Mgng quygn 
sd hiM tri Me dugc ygu cdu bdo hd Id noi 
ndo? Dd la nai nhan Meu bj xam hgi (nude 
ngodi) hay noi dua ra yeu edu gidi quylt 
hanh vi xam hai dg dgt dugc su bdo hd (Viet 
Nam)? Hogc mdt tdc pham cua cdng dan 
Vigt Nara dugc cdng bd Idn ddu tign tai nude 
ngodi nhu bdi bdo, edng trinh ngMgn cftu 
dugc dang lan ddu tien tten tap cM nude 
ngoai, sau dd bj cdng dan nude ngodi ddnh 
cap, sao chep raa khdng dugc sy ddng ^ ngn 
tde gid la cdng dan Viet Nam kien Ign toa an 
Viet Nam tM xde djnh ddu la noi dugc yeu 
cau bao hd?^' Vd eude ttanh Man vg viee ed 
xung dot phdp lugt hay khdng tiong quan be 
sd hiM tri Me vdn ed the tiep dien nhung cd 
thg khdng dinh rang viec dp dyng he thugc 
Mat noi ddi Mgng quyen sd huu tri Me dugc 
yeu cau bao hd (lex loci proteetioMs) Id edn 
thiet trong viec gidi quyet cac vu viec lign 
quan dgn quyen sd huu tti tue cd ygu td nude 
ngodi vd phft hgp TPQT cua nMgu nude ttgn 
thg gidi.'' Vi vgy ciing cdn tMet de gidi quyet 

(8). Qua nhiing vl dy trdn cd thiy viec hieu "nai ddi 
tugng quyin sd hiJu tri tu? dugc ySu ciu bao hd" li 
"noi doi tuong bi xam pham" sS hgp li hon. Xem 
thgm: Nguyin Diic Viat, tldd, tr. 176 - 178. 
(9). Tran JVIinh Ngoc, "Dinh gii ndi dung nhdm dilu 
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tiiet dl quan he BTTHNHD ttong ITnh vuc 
sd hftu tri tue. Tuy nMen, cdn Imi y phdn biet 
phdp lugt dp dung vdi quan he BTTHNHD 
lien quan dgn quygn sd hftu tri Me va phdp 
ludt dp dyng vdi viec chuyin nhugng, chuyin 
giao quyin sd hiiu tri tue. Ddi vdi viee ehuyin 
nhugng, chuygn giao quygn sd him tri Me thi 
xet den eung ddy Id quan he hgp ddng nen 
Man theo quy djnh vl ludt dp dung ddi vdi 
hgp ddng (ludt do cdc ben thod thugn, hogc 
ludt noi cd mdi quan h? mat tMet nhdt vdi hgp 
ddng)' ' chft khdng phai Mat nai ddi Mgng 
quygn sd huu tri Me duge yeu edu bdo hd. 

1.2.2. Boi thudng tMet hai ngoai hgp ddng 
lign quan den tdu bay, tdu bien 

Ngoai quy djnh chuygn biet lign quan 
dgn quygn sd hftu tri Me, phap luat Viet Nam 
hien hanh cdn quy djnh rigng vg phdp Mat dp 
dyng vdi quan h? BTTHNHD lien quan den 
tau bay, tau bign. BLDS nam 2005 da quy 
djnh ro ITnh vyc chuygn biet nay tgi khoan 3 
Dilu 773. Quy dinh ndy da dugc luge bd, 
khdng cdn nhac lgi hay dan cMgu them trong 
BLDS nam 2015 vi da dilu eMnh tai vdn ban 
phap ludt chuyen ngdnh. Cu tbg, theo khodn 

lu9t mdi trong Phan thii nim Bg luit din sy nim 
2015", Tgp chi lugt hgc, so 1/2017, tr. 56. Tuy nhien, 
cd the thiy, quan h | BTTHNHD trong lmh vyc sd 
hthi tr! tua hoin toin cd xiy ra xung dgt phip li4t vi 
hoin toin thoi min cic dieu kien \s chu quan vi 
khich quan dan den xung dgt phip luat trong lmh vyc 
niy. Hon thi nQa vî c tdn t̂ i mgt quy ph?m xung dpt 
tal Dilu 679 li khing djnh rd ring hon h^t nhu cau 
giii quylt xung dpt phip luit trong quan hf sd hihi tri 
lue ndi chung, BTTHNHD trong sd hiiu tri tue ndi 
rieng, Xem tham: Nguyen Tien Vinh, "Bd luit din sy 
nim 2015 tmdc xu hudng qudc tl thiia nhin xung ddt 
phip lu§t trong lmh vyc so hOii tri tu|", Tgp chi lugt 
A(7c, so 7/2017, tr. 87. 
(10). Khoin 1 Dilu 683 BLDS nim 2015. 

1 Dieu 3 BO ludt hang hdi ndm 2015, nguygn 
tde diu tign cho cac vy viec vl BTTHNHD 
ed ygu td nude ngodi xdy ra tign tdu bien Id 
"phdp Mdt qudc gia noi tdu bien raang cd 
qudc tjch" (Lex flagi. Lex banderae). Day dugc 
coi Id nguyen tdc ddc thu ttong gidi quylt 
xung ddt phdp lu$t vg hang hai qudc te. Bdi 
le tau bien la phuong tien thudng xuygn di 
chuyen qua lanh tbi ciia nMgu qudc gia ngn 
qudc gia ma tdu bign ed radi quan he mat tiiilt 
nhdt chua chic la nude nd dang Mgn dign md 
se la nude nd raang cd qudc tjch. Hon nfta, 
cd nMeu quan he phap 11 phat sinh trgn tdu 
bien kM tdu bign dang d khu vuc khdng 
thudc lanh thd cfta bdt ki qudc gia ndo (vung 
bign quoc te) ngn khdng the dp dyng cdc he 
thudc lugt nhu lugt nai cd hdnh vi gay thi?t 
hgi (lex loci delicti) hay Mat noi phdt sinh 
hgu qud (lex loci daniM). Phap Mat hang hai 
cfta nhieu nude nhu Bg ludt vdn chuygn hang 
hod bdng tau bign nam 1999 cua Nga (Digu 
415 - Digu 423), Bd lugt Bustamante eua ede 
nude chdu MT (Dilu 279 - Dilu 292)... cung 
cd quy djnh rd vg cdc trudng hgp dp dung 
Mat nude noi tdu bien mang cd.'''' 

Ludt nude noi tdu bien mang cd qudc 
tjch cung cM dugc dp dung gidi hgn d nhiMg 
vu viee xdy ra tten tau bign. Cdn cdc vy viec 
yeu ciu BTTHNHD lign quan den tdn thit 
chung hay tai ngn dam va tM dp dung he 
thudc Mat khde. Vi du nhu theo Dieu 420 Bd 

(11). Xem tham: Vasilyi Gutsulyak, Internationa 
Maritime Law from The Russian Perspective, Univeral 
Publisher Irvine, Boca Raton, USA, 2017, p, 280 -
282; Hague Academy of Intemational Law, Recueil 
Des Cours - Collected Courses of the Hague Academi 
of International Law, Martinus Nijhoff Publishers, 
1985, p. 208-209. 
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lugt vdn chuyen hang hod bdng tdu bien cua 

Lien bang Nga' ' ^ ' tiii ddi vdi quan h? 

BTTHNHD do tai nan dam va tdu hiln, cd 

ba trudng hgp tuong ung vdi ba he thudc 

Mat cd the dugc dp dung. Trudng hgp thft 

nhat Id tai ngn xay ra tgi vung ndi thuy hodc 

lanh hai cfta mdt nude tM se dp dung lugt 

nude dd (khodn 1). Cd th i coi day la sy ndi 

dai ciia h^ thudc luat noi cd hanh vi gay tM?t 

hai va nai phat sinh hdu qua cfta hdnh vi gdy 

tMet hgi. Bdi ndi thuy va lanh hdi cua qude 

gia la viing nude thude ehu quygn ciia quoc 

gia do va la ragt phan cdu tiianh lanh thd quoc 

gia ngn dp dyng phdp ludt qudc gia cd ndi 

thuy va lanh hdi chinh Id dp dung lugt ciia 

nude noi xay ra tiii?t hai. Trudng hgp thft hai 

Id kM tai ngn xdy ra tgi vimg bien quIc t l till 

dp dyng phap lu$t cfta Lign bang Nga nlu 

tianh chip dugc gidi quyet tgi Tod an Nga 

(khodn 2). Day cimg ed the Meu la hg thugc 

Mat tod an (lex fori). NgMa Id tod dn hogc 

tigng tai cd tham quyen da thy li giai quyet 

vy vi?c se dp dung phap lugt nude rainh dg 

gidi quylt. Trong radt ttanh chap lidn quan 

din tai nan xdy ra d vung bien ed giua mgt 

tdu Phdp vd ragt tau Ha Lan, Tod dn M phdp 

toi cao cua Phdp cimg da xdc djnh ludt dp 

dung Id ludt toa an.''^^ Trudng hgp thft ba la 

ngogi le ciia trudng hgp thft hai, kM tai ngn 

ddm va xdy ra do hai tau cd cimg qudc tjch 

thi sg dp dyng Mat ciia nude hai tdu cd ciing 

(12). Xem tai: The Merchant Shipping Code of the 
Russian Federation, http://folk.uio.no/erikro/WWW/ 
HNS/rmc.pdf, tmy c|p 08/3/2019. 
(13). D8 van D^i, Mai Hdng QuJ, Tuphdp qudc ti 
Vi$t Nam, Nxb. Chinh tri quIc gia, Thinh phi Hi Chi 
Minh, 2010, tr. 662. 

CO qudc tjch dd (Lex flagi. Lex banderae) bat 

kg noi xay ra tai nan Id noi ndo (khodn 3). 

Cac quan he BTTHNHD lign quan din 

tdu bay duge quy djnh tgi Dilu 4 Ludt hang 

khdng dan dyng nam 2006 (sfta ddi nam 2014). 

Quan he BTTHNHD Hen quan d in tdu bay 

cd hai dgng la quan he BTTHNHD xdy ra 

tiong tdu bay dang bay vd quan he BTTHNHD 

xdy ra ngoai tau bay. Vdi quan he BTTHNHD 

xdy ra ttong tau bay dang bay tM dp dyng 

"phdp ludt cfta qudc gia dang ki qudc tjeh tdu 

bay" (lex libri/lex portitoris - ngMa rdng cua 

lex banderae). Day cung la he thudc lugt 

thudng xuygn dugc sft dung ttong ITnh vyc 

vdn chuygn hang khdng qudc tg.*'"*' Vi du 

• hdnh vi gay tMet hgi xdy ra ttong tau bay 

dang bay cua Viet Nam tM du nd dang bay 

qua lanh till nude ndo hay vu vigc xdy ra 

gifta cdng dan nftde ndo eung se dp dung 

phap lugt Vift Nam de giai quyet quan he 

BTTHNHD dd. Cimg gidng nhu tdu bien, tdu 

bay la phuong tien ludn cd sy di chuyen qua 

Idnh thd ciia nMgu qudc gia ngn ede qudc gia 

ma tdu bay Men dien eimg ehua the khang 

djnh la cd mdi quan he mat tMet vdi tdu bay, 

md cM ed qude gia noi tdu bay ddng ki mdi Id 

noi cd radi quan he mdt tMgt nhdt vdi tau bay 

dd. Thgm cM tau bay, tau bien cdn ed the eoi 

Id lanh thd di ddng cfta qude gia ngn dp dung 

phdp Mat qudc gia do Id hodn todn hgp li. 

Cdn vdi thi?t hgi xdy ra do tdu bay va 

chgm hogc gdy cdn tid nhau hoae tMet hgi do 

tdu bay dang bay gay ra cho ngudi thft ba d 

(14). Hague Academy of International Law, Recueil 
Des Cours - Collected Courses of the Hague Academi 
of International Law, Martinus Nijhoff Publishers, 
1985, p. 209. 
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dudi radt ddt tM se dp dung phdp Mat cua 
nude noi xdy ra tai ngn. Mac du quy djnh 
khdng ndi rd noi xdy ra tai nan ngMa Id noi 
cd hdnh vt gay tMet hai hay nai cd tiiiet hgi 
nhung sy phan biet ndy khdng cd nMlu y 
ngMa tiong cac tai ngn hdng khdng. Bdi le 
cdc trudng hgp tMet hai xdy ra do tau bay va 
chgm hogc gay can tid nhau cung nhu tMet 
hai do tdu bay dang bay gay ra cho ngudi thft 
ba d dudi ra^t dat tiii nai cd hdnh vi gdy tMet 
hgi va noi phdt sinh hgu qua se Mdn cM nam 
tgi mdt noi. CM cd mdt so it kha nang tau 
bay dang bay gay thiet hgi eho nhilu ngudi 
thft ba d nMeu nude khdc nhau d dudi mat 
ddt thi cung cd the de dang xac dinh ddu la 
nai xdy ra tai ngn (timg nude se dp dung 
phdp ludt nude minh). 

Nhu vdy ed the thdy phdp Mat vl hang 
hdi vd hdng khdng ddn dyng tgi Viet Nam da 
cd ede quy dinh ngogi le phft hgp vdi ddc 
dilra cfta tau bay, tdu bign. Tuy nMgn, diem 
khdc biet co ban nhdt tiong cdc trudng hgp 
cu thi ndy vdi nguyen tic chung dugc quy 
djnh tgi Dilu 687 BLDS nam 2015 Id khdng 
thua nhgn khd ndng thoa thugn lya chgn ludt 
dp dung cfta cdc bgn duong su trong quan h? 
BTTHNHD. 

2. Tac d9ng cua cu$c each mang cdng 
nghiep lan thu tu- vdi quan h | boi thirdng 
thi^t hai ngoai hop dong co yeu to nud'c 
ngoai tai Viet Nam 

Qua phdn tich tign cd thi thiy Viet Nam 
da cd cdc quy djnh eo bdn ve vdn dg phdp 
ludt dp dyng vdi quan he BTTHNHD cd ylu 
td nude ngodi. Ndi dung cdc quy djnh, ddc 
biet Id Dilu 687 BLDS ndm 2015 ed su tiln 

bd dang ke vdi cdc quy djnh trudc va tiep 
can dugc vdi chudn myc ehung efta till gidi. 
Tuy nMen, vdn ed the nhdn ra mdt sd tdn tgi 
vg phap lugt dp dyng vdi quan he BTTHNHD 
cd ylu to nude ngodi, ddc biet la dudi tdc 
dgng cua cudc cdch mgng cdng ngMep Idn 
thft M. Ndi mdt each chung nhdt, phap ludt 
Viet Nam M$n nay ehua cd quy djnh gidi 
quylt quan he BTTHNHD phat sinh ttong 
mdi trudng intemet. Sy bftng nd cdng nghe 
thdng tm, ddc bigt la cugc edeh raang cdng 
ngMep lan thft M cd dgc trung Id viec tu ddng 
hod vd tiao ddi dft lieu ttong cdng nghe sdn 
xudt. Nd bao gdm ede he thdng khdng tiiye-
do (cyber-physical systera), mtemet vgn vdt' 
(loT) vd dien todn ddm may va dien toan 
nhdn thftc (cogmtive eomputmg).̂ '̂ ' Vdi viec 
kit ndi vgn vdt qua mdt mgng ludi toan edu, 
cdc hanh vi xam hgi danh du, nhdn phdm, tai 
san sd him tri tue... xdy ra ngdy cdng phd 
biin hon ttong mdi trudng intemet. Vdn dT 
cdc tMet hgi phdt sinh tiong ITnh vyc xdm hgi 
danh du, nhdn pham, uy ti'n hay ITnh vyc 
eanh ttanh vd ITnh vuc ttach nMem sdn phim 
diu mang nhung diem dgc thu khac vdi cac 
thiet hgi vl sfte khoe, tdi sdn thdng thudng. 
Dieu ndy dd tgo ra khodng trIng Idn tiong 
quy djnh ciia phdp ludt Viet Nam kg cd do 
khdng phai la cdc quan hg BTTHNHD tiong 
mdi trudng mtemet."̂ ' ' Vdi nhirng hanh vi 
dd, toa an khdng thg xdc dinh hdu qud cfta sy 
kien gdy tiiiet hgi xay ra d ddu. Cudc edeh 

(15). Hermann, Pentek, Otto, Design Principles for 
Industrie 4.0 Scenarios, 2016, http://ieeexpIore.ieee. 
org/document/7427673/, tmy cap 08/3/2019. 
(16). Xem tham: Nguyin Diic Vî t, tldd, tr. 187 -190. 
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mgng cdng ngMep Idn thft M se ngay cang 
lara tidm tigng hod hon cdc ITnh vyc nay neu 
Viet Nam khdng sdm cd gidi phap ddi phd. 

Mgt la tdc ddng tdi quan be BTTHNHD 
do xftc phgm danh dy, nhdn phdra, uy tin qua 
intemet. Viec ddng tai cdc clip, video cd ndi 
dung xftc phgm danh dy, nhdn phdm cfta 
ngudi khdc tren mtemet cd thg lan tmyen 
den khap mgi noi tign thg gidi, chi can cd 
kgt ndi mtemet. Vdy ddu mdi la nai xdy ra 
hgu qua cua hanh vi gay tMet hgi? Vdi quan 
he BTTHNHD phdt sinh tft hdnh vi xara hai 
danh du, nhdn phara, uy tin tiii vdn dt ddy la 
tM?t hgi vd Mnh ngn khdng thg dgc dinh nd 
xay ra d nude nao. Dg giai quygt van dg ndy 
TPQT cua nhigu nude da dua ra quy djnh 
chuygn biet lien quan dgn BTTHNHD do 
xam phgm danh dy, nhdn phdm, uy tin. Vi 
dy nhu Thuy ST (Dilu 139 Dgo ludt vl TPQT 
nSm 1987), Bulgari (Dilu 108 Dgo Mat vl 
TPQT nam 2005), Nhat Ban (Dilu 19 Ludt 
ehung ve dp dyng phdp lugt nam 2006), Trung 
Qude (Dieu 46 Ludt dp dyng vdi cdc quan h? 
dan su cd ylu td nude ngodi 2010)^'^\.. Vdi 
nhimg vi phgm ttgn mtemet, ve li Man, tMet 
hgi se xay ra d mgi qudc gia tien the gidi cd 
the tmy cgp internet, khdng cM rieng nhung 
nude noi ngudi bj hgi cd sy hien dien. 

Hai Id tac ddng tdi quan he BTTHNHD 
do xara hai tdi sdn ragng, thdng tin cd nhdn. 

(17). Thyc tl li cic quy dinh niy cho thay cich thiic 
giii quyit xung ddt phip lu t̂ \i quan hf BTTHNHD 
do hinh vi xim hai danh dy, nhin phim, uy tin gay ra 
t̂ i cic nude cung khdng dong nhit. C6 nude chi ip 
dyng ha thupc luit noi thudng tni cua ngudi giy thi|t 
ĥ ii (Nhit Bin, Trung Qudc) nhung cd nude cling dua 
ra nhilu h$ thugc luit vi cho phep ngudi bi ĥ ii cd 
quyin lya chpn (Thuy Si, Bulgari). 

Viec ddnh cap cac tiidng tin, dii lieu cd nhdn 
dg tft dd tmy cap vdo ede loai tal khodn 
mang; danh cdp cdc logi tdi sdn do, tign do; 
hay ddnh sap cdc loai tdi khodn tign intemet 
eimg la nhiMg hdnh vi gdy ra tMet hgi cd vl 
vdt chit vd tinh than cua ngudi sft dung 
raang. Tuy nhign, hdu qud cfta nhimg hdnh vi 
do xdy ra d dau chung ta khdng thi xdc dinh 
mdt edeh rd rdng vg mat vdt II. Ngdy nay, su 
phdt trign cua edng nghe thdng tm tgo ra 
nhigu logi "tai san do" nhu ten mign, tdi sdn 
game oMine, thdm cM la cdc logi "tien do"... 
Ngay viec phap Mat cdc nude cd quy dinh 
rdt khde nhau ve viec cd thfta nhdn cdc logi 
"tai sdn do" ndy Id tdi sdn theo quy djnh eua 
phap Mat hay khdng eung dnh hudng true 
tigp tdi vigc gidi quyet yeu cdu BTTHNHD 
do xdm phgm ede ddi Mgng nay. VI dy, viec 
sft dung kl thudt mdy tinh de ddnh cap (hack) 
ede tdi sdn game hoae cdc sy cd mdy tinh, 
ede hdnh vi tdn edng ldm mdt mdt ede logi 
"tdi sdn do", "tiln do" rd rang se gdy ra thiet 
hgi hiM hinh cho chu sd hiM cdc logi "tai san 
do" dd. Hay cdc logi "tdi sdn do" thudn tuy 
hon nhu thdng tin tdi khodn, mat khdu tdi 
khodn, thdng tin the tin dung, thdng tin ca 
nhan bj cac hacker ddnh cap rdi dung vdo 
cac myc dich phi phap (nhu nit tien tft tdi 
khodn ngan hdng, lgi dung gui thu de dog 
tdi cdc td ehftc, cd nhan thu ba...) thi cd lam 
phdt sinh trach nhiem BTTHNHD khdng vd 
giai quylt theo phdp Mat nude ndo neu nd 
cd ylu t l nude ngodi? Ddy deu la cdc sy 
kign xay ra vd cftng phd bign Men nay 
nhung neu cd yeu eiu ddi BTTHNHD thi 
toa an se khd xde djnh xem eac logi "tdi sdn 
do" hay thdng tin ed nhan bj thiet hai d ddu 
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bdi ddy la mdi tiudng internet 'va ehft sd 

hiM phdi ganh chju tMet hai d mgi noi ma 

hg cd thg sft dung intemet. 

Ba Id thiet hgi tdi sdn thudc sd huu tii 

tue; Vdi su bftng nd eua cdng nghe thdng tm, 

quyen tac gid hay quyin sd hiiu cdng nghiep 

ngdy cdng tid ngn d l dang bj xdm phgm. 

Tuy nMgn, vdi nhung vy viec xdm phgm 

quyin sd hiiu tri tue nhu vgy tM ddu lg noi 

tdc gid, chft sd hftu ed nhu edu bdo hd eung 

la dieu khdng de xde dinh. Tuong ty nhu 

hanh vi xue phgm danh dy, nhdn phdm, uy 

tin hay xdm phgm tai sdn mgng, thdng tin 

cua td ehftc, cd nhdn tien mtemet, hanh vi 

xdm phgm quyen sd huu tri Me (ddc biet Id 

vdi quygn tde gia va nhdn Men) eung dang 

diln ra vd cftng phd bien. Viee gidi quylt 

xung dot phdp Mat vdi ede hdnh vi xam pham 

quyen sd hftu tti tug Mgn nay dang ddi hdi 

nhiMg each tigp cgn radi, khdng cM dya vdo 

he thugc Mat noi ddi Mgng cua quygn sd 

hiM tii tue cd nhu cdu bdo hg. Bdi Ie nlu ddi 

Mgng cfta quyen sd hiM tri Me (mdt tdc 

phdm hodc mdt nhdn hieu) bj xdm phgm tien 

intemet thi noi ddi Mgng do ed nhu edu bdo 

hd ciing Id ede qude gia cd thg tmy cap 

internet. Do do, de bd sung cho he thugc 

Mat noi ddi Mgng cua quyen sd hftu tti tue 

cd nhu cdu bdo hd da ed nhigu nghign cftu, 

de xudt dp dung he thude Mdt bd sung vdi 

ddi tugng bj xdm phgm trgn intemet nhu 

Mat noi ddng tdi thdng tin (up load), Mat 

nai tai xudng thdng tin (down load). Mat 

noi tdn tgi may ehu (server)...*'^' Ddy cd tiid 

(18). Fumihiko, "Tinh da d^ng va tinh thoi ding ciia 
nguyen tic linh thd trong luit sd hihi tri tuf", Tgp chi 
Kokusaishiho Nenpou, so 9, 2007, tr. 266. 

Id nhiing ggi rad ddng gid d l Viet Nam 

khod Idp ch5 trdng dang tdn tgi v l Mat dp 

dung vdi ddi Mgng quyin sd hftu tii tue bj 

xam pham tren intemet. 

Bon Id trdch nMem sdn phim: Vdi quan 

he BTTHNHD phdt sinh tft ttdch nhiem san 

pham cimg cd vdn de neu chi giai quylt theo 

he thude Mat nai phdt sinh- hdu qua cfta su 

kien gay thiet hgi. Vi dy nhu khach du ljch 

Viet Nam bj tiiiet hgi tgi Thdi Lan sau khi 

mua mdt sd sdn phdm tieu dung nhu nude 

nggt, do dn Trung Qudc vd bi ngd dde thyc 

pham. Ve nude hg mdi khdi kien nhd sdn 

xudt Trung Qudc thi tod dn phai dp dung Mdt 

nude ngudi nay da du ljch la Thdi Lan. Tuy 

nhign, phdp lugt Thai Lan lai cM nhu ragt 

diem trung gian phdn phdi sdn phdm md 

khdng cd lign he nMeu vdi ben gay tMet hgi 

vd bgn bj tMet hgi. Do do, dp dung phdp lugt 

Tbdi Lan ttong trudng hgp ndy se khdng hgp 

li. Dftng dudi gdc do nhd sdn xudt, hg eiing 

se cam tbdy khdng hgp li khi chi cftng mdt 

ldi sdn phdm, ciing radt nude khdi kien 

nhung hg cd thg chiu nhieu ehe tdi theo phap 

Mat cua nhigu nude khde nhau ehi vi sdn 

phdm efta hg dugc luu hdnh d nMeu nude 

khdc nhau vd gdy ra nhftng hgu qua tai nude 

dd. Vi dy nhu cftng sdn phdm dd nhung 

ngudi Viet Nam di du lich tai Nhdt Bdn vd 

chju tiiiet hgi tgi Nhat Bdn se phdi dp dung 

phdp ludt Nhdt Bdn. Thyc tien lap phdp cua 

nMeu nude va qudc tg ciing da ddnh rigng 

quy djnh chuygn biet cho trach nMem sdn 

phdm, khdng dp dung ehung quy t ic vdi 

trach nMem BTTHNHD ndi chung nhu 

Cdng udc Lahay nam 1973 v l phap Mat dp 
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dung vdi ttdeh nhiem bdi thudng do loi cua 
sdn phira, phdp Mat Thuy ST (Dilu 135 Dgo 
ludt vl TPQT nara 1987), phdp lugt Nhdt 
Bdn (Dieu 18 Ludt chung vl phap Mat dp 
dyng nara 2006), phdp Mat Trung Qudc 
(Dieu 44 Luflt dp dyng vdi quan he dan sy cd 
ylu td nude ngoai ndm 2010)... Vl ea ban, 
cdc dieu udc qude te va phdp Mat cac nude 
cung quy djnh theo hudng da he thudc vdi 
ttach nMgm BTTHNHD do loi san phim gay 
ra nhung chu yeu xoay quanh he thude ludt 
noi thudng tni efta ngudi bj hai, he thugc 
Mat noi nhd sdn xuat ed try sd eMnh, kit hgp 
vdi he thudc ludt noi xdy ra thiet hai. Sy phdt 
tiign cua cdng nghe thdng tin thftc diy sy 
phat trign cfta thuong mai dien M. Do do 
vi|c ngudi nude nay mua hdng ciia doanh 
nghigp nude kia qua ede tiang thuong mgi 
dien tft nhu Amazon, Rakuten, Alibaba... 
Cling tid ngn phd bien. KM hg gap tdn hgi ve 
tinh mang, sftc khoe, tai sdn do cac san phdm 
loi, hu hdng, khdng ddra bdo chit lugng gdy 
ra thi ttdeh nhiem cua nha cung cdp, ttdeh 
nhigra cua trang thuong mai dien tft Ida se 
nhu thg nao van Id bdi toan kho. Vg ludt dp 
dyng vdi trdch nMem sdn phdm eiing ttd ngn 
khdng thod dang neu eM dua vdo lugt noi 
xdy ra hdu qua md hdu qua xay ra mang tinh 
ngau nhien nhu viee di du lich nude ngoai 
mua sdn phira tieu dftng rdi bj thiet hai nhu 
ngd ddc, thuong tich... 

Dgc diem chung cua cdc thiet hai ke 
tien la cd hgu qua phdt sinh d cac nude 
khac nhau hoae khdng xde dinh dugc noi 
phat sinh hdu qua ey thg do dd la mdi 
trudng intemet, Id khdng gian do. Rd rang, 

hign nay phdp Mat Viet Nara chua ed quy 
dinh gidi quygt trudng hgp hdu qud cfta su 
kien gay tMet hgi xdy ra ddng thdi tgi nhieu 
nude nhu vdy. Tren thuc tl ed nhftng thiet 
hgi cd thg xay ra tgi nhilu nude khdc nhau 
doi vdi eung mdt chft thi. Dudi tdc ddng 
eua cugc each mgng edng nghiep Idn thft tu, 
nhung vi phgm qua intemet se ddn tdi hdu 
qua phdt sinh d tat cd ede nude cd thg tmy 
cap intemet vd lam eho viec gidi quygt bdi 
thudng ttd ngn vd eimg phftc tgp. Vdi 
trudng hgp hdu qua xdy ra d nMlu nude 
khdc nhau hign nay cimg cd mdt sd each 
tigp cgn khdc nhau. Cd quan dilm cho rdng 
se dp dyng phdp Mat cua tat cd cdc nude 
ftng vdi tftng phdn thiet hgi tgi nude dd 
(nguyen tde khdm trai - mosaic principle) ' 
nhftng cung ed quan diem cho phep nguygn 
don dugc chgn dp dung Mat nude noi xdy ra 
hanh vi vi phgm (nguygn tie ddng thdi -
ubiquity principle)' ' vd eung cd y kien eho 
ring xac djnh theo Mat cua nude noi thiet 
hgi chinh xdy ra (cdch tiep can trung tam -
centralising approach)' '... 

(19) . Nguyen tic nay da dugc de cap trong: 
Memerandum of the European Commission's 
Proposal of Rome II 2003 vi dugc chip thuan trong 
phin quy t̂ ciia Toi in chiu Au trong vu viae Shevil 
V. Presse Alliance SA, (C-68/93), 1995 
(20). Von Hein Jan, Of Older Sibling and Distant 
Cousins - The Contribution of the Rome II Regulation 
to the Communitarization of Private International 
Law, tai: Rabels Zeitshrift fur auslandisches und 
Internationales Privatrecht 73, 2009, p. 480; Dieu 17 
Lu§t chung ve ip dyng phip luit nim 2006 ciia Nhit 
Bin ciing di theo hudng tiep can niy. 
(21). Bach Ivo, Article 4 Generel Rule, tai Huber, 
Peter (ed), Pocket Commentary on the Rome II 
Regulation, Munchen Sellier, 2010, p. 90. 
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Phdp Mat Viet Nam khdng cd quy dinh 
nao ve giai quyet tmdng hgp nay ddn din cd 
the toa an dp dung true tiep theo dftng khodn 
1 Dieu 687 nghTa la se phai dp dung phap 
ludt eua tdt ed cdc nude md hdu qud efta su 
kien gdy Miet hgi da xdy ra (ngu cdc bgn 
khdng CO thod Muan). Tuy nMgn, viec dp 
dung nhu vgy la rat khd kha tM, thgm cM ttd 
ngn vd li. Bdi vigc giai quygt xung dot phdp 
lugt (xdc dinh Mat dp dung) cMnh Id viee tira 
ra he thdng phap ludt phft hgp hon trong sd 
nMgu he thdng phdp Mat ciing ed Mg dugc 
dp dyng vdi quan he dan su cd ygu td nude 
ngodi lign quan. Ngn neu vdn edn tinh ttgng 
tod dn phdi dp dung he thdng phdp ludt cua 
nMlu nude nghTa la xung dot phap Mat da 
khdng dugc giai quyet. Neu hgu qud dd ed 
thi phdn cMa timg phdn tM cd the dp dung 
phap ludt ede nude Mong iing vdi timg phin 
do. Tuy nMgn, nlu la ede tiiiet hai lign quan 
din danh du, nhdn phim, uy tin, hay bi mat 
Mdng tM tM vdn dT khdng thi phdn ehia tiieo 
phin, md nlu yeu ciu ngudi gdy tiiigt hgi 
phdi chiu tit ed e ^ Mnh thftc bdi thudng eua 
tdt cd cac nude tM eung vugt qua khd ndng 
bdi thudng eua hg vd trd ngn hit sftc vd li. 
N g ^ cd vdi nhimg tMet hai cd thg phan cMa 
tbi phdp Mat mdi nude eimg cd thi cd cdch 
quy dinh khac nhau dan din tmh trgng d 
nude nay do la hdnh vi vi phgm nhung d 
nude khac eung cd hau qud Mong M nd lai 
khdng phai hdnh vi vi phgm. Do do, mdt 
phan quylt dua tien phap Mat nude eho rdng 
hdnh vi dd la vl phgm vdn se tgo ra mdt Meu 
ftng todn edu "cudp di" eua bi don viec Myc 
Men hdnh vi do d nhiMg nude khdng coi do 

" la vi phgra.'̂ ^ Ngugc lgi, dft&i gdc nhm cua 
nguygn don (ngudi bj tMet hgi), radt phdn 
quyet cd Meu lyc d mgt nude nhung se ttd 
ngn vd dung do sy khac biet ciia phap lugt cdc 
nude. Vi du, quyet dinh cam lam rd ri Mdng 
tm dugc dua ra d nude nay nhung d nude 
khdc viee tigt Id thdng tin dd dugc cho phep 
tM rd rang la quylt dinh cdm lara rd ri thdng 
tm nhu tien cd cung nhu khdng.'̂ '̂ 6 ddy 
nguyen don se mdt Idn nua la bgn bj tiiiet hgi 
kM cdc bign phap khde phue khdng Ml duge 
dp dung mdt each ddng bd tai tdt ca cae nude. 

Cd Ml ndi, phap Mat Viet Nam Men 
hdnh chua giai quylt dugc thoa dang ede vdn 
dl trgn. Vdi sy phdt trign cua eude edeh mgng 
cdng nghiep lin thft M dang dien ra, nhftng 
lo hdng ndy se cang tid ngn nghiem tigng. 
D I gidi quylt duge nhung thaeh Mftc do, 
viee thara khdo quy djnh cfta cdc nude dang 
di ddu trong cudc cdch mang cdng nghiep 
lin thft M se Id gidi phdp ddng tin cay cho 
Viet Nam Men nay. 

3. Phirffng huong hoan thi|n quy ajnh 
ve phap lugt ap dung vdi quan h^ boi thudng 
thiet hgi ngoai hgrp dong dudi tac dgng ciia 
cugc cdch mang cong nghiep lan thu tu 

Tren co sd nhung tdn tai ma phdp ludt 
Viet Nam dang bdc lg dudi tde dgng cua 
eude each mang edng ngMep Idn Mft tu, dl 
hoan Mien quy dinh vg phdp Mat dp dyng vdi 
quan he BTTHNHD vfta cin gidi phdp ting 

(22). Magnus Uhich, Mankowski, Brussel I Reflation, 
European Commentaries on Private International 
Law, 2nd ed. Munchen: Seillier European Law 
Publisher, 2012, p. 243. 
(23). Dickson Andrew, The Rome II Regulation A 
commentary, Oxford University, Oxford, 2008, p. 331. 

96 



TAP CHi L U A T HQC SO 3/2019 NGHIENCW' TRAOBdl 

qudt dg cd Ml linh hogt phdn ftng vdi nhung 

bign ddi lien Mc cua khoa hpc kT thugt, 

nhung cung vfta c in gidi phdp dinh hudng rd 

rang de ddm bao tmh minh bach, dn dinh vd 

cd Me dy bdo duge efta phdp ludt. Trong 

Mong lai gdn, quy djnh phdp ludt v l 

BTTHNHD cdn phai dugc hoan tMen Meo 

cac djnh hudng sau: 

Mgt Id hodn thien quy dinh phdp ludt ngi 

dung ve nhung quan he phdp ludt tign moi 

tmdng kT Mudt sd, khdng gian do. Bdi le ban 

than quy dirM eua phap ludt Viet Nam Men 

nay cdn tMeu nMgu quy djnh vg cdc quan he 

dan sy phdt sinh ttgn mtemet, cdc loai "tdi 

san ao", boat ddng ciia cac doanh ngMep 

mgng xa hgi trung gian tien intemet... Ngu 

phdp Mat Viet Nara khdng cd cdc quy dinh 

vg BTTHNHD do xdm phgm danh du, nhdn 

phim, uy tm, vg quygn sd hiiu tii Me, v l 

ttach nMem san phira tign intemet tiii kM 

quy phgm xung dot (du cd hoan tMgn d in 

ddu) dan cMgu tdi phap Mat Viet Nam ciing 

se tid ngn vd Meu do phap Mat Viet Nara kM 

dd chua cd quy phgm Mat ndi dung digu 

chinh. Trong khudn khd cd hgn, bdi vilt 

khdng Mg de cap hgt cdc ITnh vyc nhung cd 

Mg coi day la de xudt mang tinh ggi md dg 

cac nha lap phap, nhd nghign cftu phdp lugt 

ndi dung cd djnh hudng hodn tMgn phdp lugt 

trong tuong lai. 

Hai Id cdn cd giai phdp dg xde djnh ludt 

dp dyng kM hdu qud cua hanh vi gay tMet 

hai xdy ra d nMgu nude khac nhau, dgc biet 

kM hgu qud do khdng thg chia Meo timg 

phdn rieng biet. Viet Nam cd Me Mam khao 

quy dinh cfta Quy tac Rome II cfta EU hoae 

Ludt ehung ve dp dyng phdp lugt cfta Nhat 

Bdn. Mac dft quy tdc Rome II quy djnh ngu 

ede bgn khdng cd Mod Mudn thi se dp dyng 

lugt noi cd hgu qud efta hdnh vi gay tMet hgi, 

nhung eimg dgt ra "digu khodn 16i Moat" 

(escape clause) eho nhung tinh hudng phuc 

tgp, cd hg Mdng phdp lugt nude khde nai xay 

ra hau qua cd mdi quan he mat tMgt bon. 

Theo khoan 3 Digu 4 Quy tdc Rome II thi: 

"Tru&ng hgp rd rdng trong tdt cd cdc khia 

cgnh cua vu viec vi BTTHNHD cd mdi quan 

hi chat che v&i mgt quoc gia khdc v&i quy 

dinh tgi cdc khodn 1 hodc 2, thi ludt cua 

nu&c Ida se dp dung". Ndi dung nay cd Mg 

eoi Id "digu khodn ldi Moaf vi nd gidi quyet 

dugc bdi todn hdu qud phdt sinh d nMgu noi 

vd duong su ed cftng nai thudng trft nhung 

ed he thdng phdp Mat nude khdc cd quan he 

mat Milt ban vol viec cua hai duong sy do. 

6 bai toan Mft nhat, mac du quy dinh cua 

Quy tac Rome II da khdng digu cMnh vg cdc 

tMet hai do xdm pham quyin nhdn Mdn (bao 

gdm hanh vi vu khdng)'-^'^' nhung d nMlu 

ITnh vuc khdc nhu qudng cdo, sd hiM tri Me 

Mudc ddi Mgng dieu ehinh efta Quy tae ndy 

hoan todn cd Mg cd tinh hudng hdu qua xdy 

ra d nMeu nude khac nhau. KM do, nlu thiet 

hgi xay ra d nhigu nude khdc nhau tiii quy 

dinh nay se ddng vai tid quan tigng d l tit cd 

cdc ygu td se duge tod an xera xet, tft dd 

ehgn ra mdt nude cd mdi quan he mat tMet 

nhat dg dp dyng chung cho ca vy v iec ' ' 

(24). Dilm g khoin 2 Dilu I Quy dinh Rome II, 
(25). Thi Hong Trinh Nguyen, Private International 
Law in Vietnam - On General Issues. Contracts, and 
Torts in Ligh of European Developments, Mohr 
Siebeck, Germany, 2016, p. 192. 
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O bdi todn Mft hai, neu rd rang tMet hgi 
ciia cdc duong sy dd khdng cd lien quan 
nhigu dgn Mat nude ncri thudng tru chung thi 
ciing cd the col quy djnh cua khoan 3 Digu 4 
la mdt "cfta thodt" dg tim ra he Mdng phdp 
ludt phft hgp nhit. Dilu 20 Ludt chung vl dp 
dung phdp ludt efta Nhdt Bdn cftng cd quy 
djnh Mong ty vg viec dp dung lugt cfta nude 
noi cd mdi quan he rd rang la mat tiiigt hon. 
Quy dinh nay eimg cd Mg giup tod dn giai ca 
bai todn lien quan dgn cac thiet hgi do xdm 
phgm tinh mang sftc khoe, danh dy vd cdc 
vdn dg phdt sinh tign mtemet do tac ddng 
cfta cudc each mang edng ngMep Idn Mft M. 
KM ma cdc van de phdt sinh ngdy cdng trd 
nen phftc tap va it cd mdt mdu sd chung cho 
tdt cd cdc tmdng hgp Mi bgn cgnh quy dinh 
cimg cimg can cd "digu khodn ldi thodt" dg 
tidnh tinh tiang bg tic khi khdng Me dp dung 
quy dinh cftng vd Idm cho ban an, quygt djnh 
efta tod dn hgp li va phu hgp vdi tirM chdt 
eua timg vu viec. 

Ba la cdn quy djnh bd sung ede quy djnh 
chuygn biet, dde thft lien quan dgn 
BTTHNHD do xam phgm danh dy, nhan 
phira, uy tin; xdm phgra tai san mgng, thdng 
tin ca nhan; sd hiM tri Me vd trach nMem sdn 
phdm. Phdp ludt cfta khd nMeu qudc gia dd 
quy dirM them nMlu quy dirM chuyen biet 
bgn cgnh nguygn tdc ehung ve xac djnh phdp 
ludt dp dung vdi quan he BTTHNHD, ttong 
dd cd cd nhiMg. quy djnh true tiep lign quan 
din cdc quan he BTTHNHD xay ra ttgn 
intemet. Quy djnh Rome II mac du khdng 
dilu cMnh trdch nMem BTTHNHD lign 

quan den hdnh vi xdm pham'danh du, nhan 
phdm, uy tin nhuno lgi cd quy djiM rdt chi 
tigt ve tidch nMem san phim (Dilu 5), cgnh 
ttanh (Dilu 6) va sd him tri Me (Dilu 8). 
Tham khdo quy djnh cfta cdc nude nhu Thuy 
ST, Bulgari... nhu da ngu d trgn hay quy dinh 
cfta Nhdt Ban (Dieu 19 Ludt chung vg dp 
dung phdp ludt), Trung Qudc (Dieu 46 Lugt 
ve dp dyng phdp Mat vdi cdc quan he ddn sy 
cd yeu td nude ngodi) tM ttdeh nMem 
BTTHNHD do xdm phgm danh dy, nhan 
phdm, uy tm eimg dugc quy djnh rigng de 
phu hgp vdi tinh chdt eiia loai tMgt hgi nay. 
Digm ehung cua cdc quy djnh nay la sft dung 
khd trigt dg hg thudc Mat noi cu tiu cua 
ngudi bj tMet hgi. Lugt noi ngudi bi tiiiet hai 
Mudng trft phdn dnh mdi lign he mat tiiigt 
vdi rMiMg hgu qua md ngudi bi thiet hai 
dang phdi ganh chju vi ngu bj xam pham 
danh du, nhan phdm, uy tin hay tai sdn (bao 
gdm tai sdn, tinh mang vd tdi sdn sd huu tti 
tue) eung nhu ttdch nMem sdn phdm.'̂ '̂ Viee 
xde djnh noi Mudng tni, noi hoat dgng ehinh 
ludn dl ddng vdi cdc bgn va co quan giai 
quylt tranh chip nen ddy ed Me coi la he 
Mudc Mat kha dyng cho cac quan he 
BTTHNHD ttgn intemet. Bgn canh dd cung 
cdn nhdn Muc rdng ludt nai Mudng tru cfta 
ngudi bj tMet hai khdng thg ttd thanh ehia 
khod vgn nang phft hgp cho mgi tinh hudng. 
Quy tdc Rome II eua EU hay Dgo Mat vg tu 
phap qudc tg nam 1987 cfta Thuy ST da rdt 

(26). Riang Nhit Bin ip dung luit noi ngudi bi thiet 
hai nhin hing hoi lim nguyan tic chinh dl lya chpn 
luit ip dyng vdi trich nhiem sin pham (Dieu 18) 
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day cdng dua Mgm cae he thudc lugt bd sung 

cho ludt noi Mudng trft cfta ngudi bĵ  tMet 

hgi. Do dd, vfta de dam bao dugc tinh Iinh 

hogt va vfta dam bdo duge tinh minh bach, -

dn dinh, dy dodn dugc Mi each don gian 

nhat la tnrdc mdt Viet Nam nen thilt k l quy 

djnh dudi dgng; "N lu khdng chiing minh 

dugc phdp Mdt nude khdc cd mdi quan he 

mit Migt hon thi phdp Mat nude sau day se 

duge eoi la cd radi quan he radt thigt nhdt". 

Trong do vdi tCmg nhdm quan he 

BTTHNHD tten intemet Mi eoi lugt noi 

ngudi bj tiiigt hai Mudng tni se la uu tien 

hdng dau tiong bae thang ddnh gia noi ed 

mdi quan he mat tMet nhdt. Ngodi ra, cd Me 

cdn nhdc Mgra cdc he thudc rMu he Mudc 

ludt noi dien ra hanh vi vi phara, ludt noi nhd 

sdn xudt cd try sd chinh tuy vao tinh chdt cua 

timg mdi quan he cy Mg. 

Qua phdn tich tten cd thg May rd eude 

cdch mgng cdng ngMep l in thft M dang gay 

ra Miilu khd khan ttong Muc tien cho viee 

xdc dinh phdp luat dp dung vdi quan he 

BTTHNHD trong TPQT n lu khdng dugc 

bd sung hogc hudng ddn chi t i l t kjp Mdi. 

D I nghien cftu sau s ic va triet d l v in d l 

nay se c in nhilu gidy rauc ban nhung trong 

boi cdnh Viet Nam mdi thdng qua BLDS 

chua Idu thi trudc radt cd Mg can nhic ban 

hanh cae van ban dudi Mat hudng dan Mi 

hdnh eho Phan V BLDS, trong do cd Dilu 

687 v l BTTHNHD. Ngodi ra, Viet Nam 

eung cd Ml lya chgn gidi phdp hudng ddn 

cM tilt thdng qua dn le cua tod an. Cd digu, 

khi viec dp dung cdc quy pham cua TPQT 

trong Myc tien tod an edn ngheo ndn thi dg 

dgi mdt an Ie ra ddi se mat rdt nhieu tbdi 

gian. Do do, viec ban hdnh van ban dudi 

Mdt nhu nghj djrM hudng ddn se kip thdi vd 

Meu qud hon. Tuy nMen, du lya chgn gidi 

phdp ndo di chang nfta thi khi xdy dyng van 

bdn hudng dan dd, quy djrM cfta ede nude 

dang di ddu trong cudc cdch mgng cdng 

nghiep l in thu tu nhu EU hay Nhgt Bdn, 

Hoa Ky... se Id ngudn Mam khao quy bdu 

cho Viet Nam./. 
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