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Tdm tat: Bdt bf can, bj cdo de tgm giam la bi$n phdp ngdn chgn cd tinh pho bien trong td tung 

hinh su Viet Nam. Citng vdi bienphdp ngdn chgn tgm giam, bien phdp ndy ddphdt huy hieu qud trong 
viec ngdn chgn tgi phgm, tgo diiu ki^n thugn lgi cho viec diiu tra, truy td, xet xit vd thi hdnh dn. Vi$c 
dp dung bien phdp bat bj can, bi cdo de tgm giam thuang gdn lien vdi bien phdp tgm giam, vi vdy. 
Men phdp bdt bi can, bi cdo de tgm giam it dugc nghien cuu mot cdch dgc lap. De gop phdn phdt huy 
han naa hi^u qud cua bien phdp ngdn chgn ngy, bdi viit phdn tich nhiing bdt cgp trong quy dinh cita 
Bg lugt to tyng hinh sic ndm 2015 ve bdt bi can, bi cdo de tgm giam vd kien nghi hodn thien mgt so quy 
dinh ciia BQ ludt to tung hinh su ndm 2015 vi bien phdp ndy. 
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IMPROVING THE PROVISIONS OF THE 2015 CRUVtiNAL PROCEDURE CODE ON ARREST 
OF SUSPECTS AND DEFENDANTS FOR DETENTION 

Abstract: Arrest of suspects and defendants for detention is a commonly implemented preventive 
measure in criminal procedure of Vietnam. Together with detention, this measure has promoted its 
role in preventing crimes and facilitating investigation, prosecution, trial and judgment enforcement. 
As the implemention of arrest of suspects and defendants for detention is normally in connection with 
that of detention, not many research works focusing on this preventive measure have been found. To 
enhance the effectiveness of implementing arrest of suspects and defendants for detention, the paper 
analyses the inadequacies of the related provisions of the 2015 Criminal Procedure Code and offers 
some recommendations for improving those provisiohs in question. 
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Bien phdp bdt bj can, bj cao d l tgm giam giam la 60.835 ttgn tdng so 102.080 bi can 

va bi?n phap tgm giam Id nhiing bien mdi bj khdi td, chilm ti I? 59,6%.*^* Bdt bi 

phdp ngan chgn cd tinh phd hiln ttong td can, bj edo dg tgm giam thudng duge xem la 

tung^inh sy Viet Nam. Ndm 2018, nam diu mdt bien phap huu hieu nhdm ngdn chgn bi 

tign thi hdnh Bg lugt td tung hinh su 
(BLTTHS) nam 2015, sd ngudi mdi bi tgm ^,. ,,., , . , I~T7~Tr~7 „, , ,,.- , . ^ ' = 1 = Qj_ y , | j ^ jjj^j^ ĝ ^ j ^ ^ ^ j ] ^ (^, ĝ Q^ p;,jj /y^ thong ke 

kit qud thuc hdnh quyen cdng td vd kiem sdt cdc hogt 
* Giing vien chinh, TriroTig Dgii hpc Luat Hi Npi dgng tuphdp cua ngdnh kiim sdt nhdn ddn kSm Bdo 

E-mail: maiptt@hlu.edu.vn cdo ting kit cong tdc ngdnh kiim sdt nhdn ddn ndm 2018. 
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can, bi cdo tigp tue thyc hien tdi phgm, tgo 
digu kien thudn lgi cho cae co quan tiln 
hdnh to tung trong cdc giai dogn digu tra, 
truy td, xet xu va thi hdnh an dh giai quyet 
nhanh chdng va kjp thdi vy an hinh su. Tuy 
nhign, bit bj can, bj cao dg tgm giam cimg 
vdi bien phdp tgm giam Id nhung bien phap 
ngan chgn nghiem khac nhat trong td tung 
hinh su, dnh hudng tryc tiep den quygn bdt 
kha xam phgmve thdn the va cac quygn con 
ngudi CO ban cua ngudi bj bat. Vi vay, khi 
tign hanh dp dung bien phap ngan chgn nay, 
cdc co quan tign hdnh td tung phdi bdo dam 
tinh hgp phap, cd can cii va chi khi xet thay 
can thiet. De viec dp dung bien phdp nay 

• diing vd higu qua, can phai cd nhijng quy 
dinh cu thg, rd rang, hgp 11 va khd thi lam 
can cit phap II cho viec ap dung bien phdp 
ndy. Bign phdp bdt bi can, bj cdo de tgm 
giam da dugc quy dinh cu thg trong Lugt so 
103/SL-L-005 ngay 20/5/1957, trong cdc 
BLTTHS nam 1988, ndm 2003 vd tilp tyc 
duge hodn thien tiong BLTTHS nam 2015, 
dap ling ygu cdu cua thuc tign td tung. Hien 
nay, quy dinh ve bat bi can, hi edo de tam 
giam dugc quy djnh tap tnmg tai Digu 113 
BLTTHS nam 2015, ngodi ra cdn dugc quy 
dinh tai ede dilu 114, 115, 116, 125, 241, 
278, 329, 347, 352, 353, 391, 419, 459 eua 
BLTTHS. Nhftng quy djnh ndy cd nhiing ngi 
dung mdi, khde phue co bdn nhiing bdt cdp 
tiong quy djnh cua BLTTHS nam 2003 vl 
bat bj can, bj cao dg tgm giam, tuy nhien, 
vin cdn mdt sd hgn che can tigp tuc nghign 
ciiu vd hodn thien nhdm nang cao hieu qud 
dp dung bien phdp ndy. Cu thg la: 

- Ve can cii dp dyng bien phdp ngan bat 
bj can, bj cdo de tgm giam 

Dilu 113 BLTTHS ndm 2013 khdng quy 
dinh can cii bat bj can, bi edo dg tgm giam. 
Day Id diem thieu sdt trong quy dinh ciia 
Dilu 113 BLTTHS edn phdi dugc bd sung. 
Digu 9 Tuyen ngdn the gidi vg nhan quygn 
ngay 10/12/1948 cua Dgi hdi ddng Lign hgp 
qudc da quy djnh rd: "khong ai bi bat b&, 
giam cdm, ddy di mgt cdch vo ca" vd khoan 1 
Digu 9 Cdng udc qudc te ve ede quygn dan 
sy vd chinh trj ngdy 19/12/1966 cua Dgi hdi 
ddng Lign hgp qudc ciing quy djnh: "Mgi 
ngu&i deu cd quyen hu&ng tu do vd an todn 
cd nhdn. Khdng ai bi bat hogc bi giam gitc 
vd ca. Khdng ai bi tu&c quyin tu do trie 
tru&ng hgp viec tuac quyen do la cd li do vd 
theo dung nhung thu tuc md ludt phdp da 
quy dinh". Ddy la vdn dg cd tinh nguygn 
tic, ygu cdu cdc qudc gia Id thdnh vien cdc 
cdng udc nay phdi tdn trgng va bdo ddm 
thyc hien. BLTTHS cua Cdng hod Lign bang 
Diic eiing quy djnh ro eac can eft bat ngudi 
tgi khoan 2 Digu 112 va Dieu 112a. Theo dd, 
viec bdt ed thi dugc tiln hdnh ngu cd nhiing 
can eii eho thdy bj can da bd tidn hodc cd 
khd ndng bj can se ttdn tranh; hanh vi cua bj 
can dan tdi nghi ngd cd can cii rang ngudi 
do se pha huy, thay ddi, di chuyen, gidu hoae 
lam gia chiing cii; tdc ddng khdng diing ddn 
tdi ddng phgm, nhdn ehiing hoac chuygn gia, 
hoae khign ngudi khac lam nhiing viec tren 
vd do dd, neu cd nguy co cho thdy viec xde 

(2). Hpc vien Chinh tri qudc gia, Trung tam nghiSn cuu 
quyen con ngudi, Cdc vdn kien quoc te ve quyen con 

nguai, Nxb. TTiinh phd Hd Chi Minh, 2017, tr. 26,111. 
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djnh sy that ciia vu an se khd khan hem 
(nguy CO gay khd khan eho viec thu thdp 
chiing cu). Viec bat ciing cd thi dugc tiln 
hdnh ngu cd cdn cu xac ddng khdc nhu cd 
can cir de nghi ngd rdng bj can da nhieu Idn 
hoae tigp tue thyc hien mdt tdi phgm xdm hai 
nghiem tigng tiat ty phap ludt, ed cdn eii eho 
thdy kha nang trude khi ed ban an kit tdi, 
ngudi do se thyc hien tiep nhimg tdi phgm 
nghigm ttgng tucmg tu hodc se tigp tue hdnh 
vi phgm tdi, neu viee tgm giam Id can thigt 
dg ngan ngua su nguy hiem sap xdy ra vd 
hinh phgt tign mdt nam tu giam du kign se 
dugc dp dung...'"*^ Bi$n phap bat bi can, bj 
cdo dg tam giam cd dae digm la cd mdi quan 
he chat chg vdi bien phap tgm giam. Do mdi 
quan he chgt ehe dd ngn cd y kien de nghi 
khdng quy djnh bit bj can, bj eao dg tgm 
giam la bien phdp ngdn ehdn dgc Idp.*''' Khi 
xet thiy cd can eu dg tgm giam ddi vdi bj 
can, bj cdo dang d ngoai xa hgi, eac co quan 
tiln hdnh td tung se quygt djnh vi?c bdt bi 
can, bi cao dl tam giam. Mac dii bien phap 
bit bi can, bi edo dg tgm giam cd quan he 
chat che vdi bien phdp tam giam nhu vdy 
nhung khdng cd ngbla la mac nhign coi can 
cu tgm giam lg can cii bat bj can, bj edo dg 
tam giam. Bien phdp bdt ngudi la bien phap 

(3). Nguyin Xuin Hi, Gidi thieu phdn cdc quy djnh 
chung cua BLTTHS Cong hod Lien bang Due (cdc 
diiu 112, I12a), http://www.vksndtc.gov.vn/khac-148, 
tmy capl7/3/2019; BLTTHS Cpng hoi Lign bang 
Due (bin djch tiing Viet cua Vi6n kilm sit nhan din 
tdi cao), tr. 90,91. 
(4). Vien kilm sit nhin din tdi cao, Bdo cdo tdng hgp 
y kiin cua cdc bg, ngdnh vi ket qud thi hdnh BLTTHS 
ndm 2003, tr, 53. 

ngan ehgn ddc Igp tiong td tyng hinh sy Vigt 
Nam, dgng chgm din quyin bit khd xam 
pham ve thdn the cua con ngudi, vi vdy, viec 
quy dinh can cii dp dyng lam eo sd eho viec 
dp dung diing vd thdng nhdt la cin thilt, phu 
hgp vdi cac cdng udc qudc tl vl quyin con 
ngudi ma Viet Nam da gia nhgp. Do viec 
bat bj can, bi cao de tgm giam dugc tiln 
hdnh khi xet thdy cd can cii de tgm giam ddi 
vdi bj can, bi cdo dang d ngoai xa hdi, vi 
vay, cdn eft dg tam giam eung Id can cii dg 
bat bi can, bj cao de tgm giam. Cac can eft 
do la khi cd cdn eft chiing td ngudi bj huge 
tdi se gay khd khan cho viec digu tra, truy 
td, xet xu; sg tigp tuc phgm tdi hogc de bdo 
dam thi hanh dn̂ '̂ vd dugc quy dinh cu thg 
Id cdc trudng hgp quy djnh tgi khoan 1,2, 3, 
4 Dilu 119 BLTTHS. D I trdnh quy djnli 
trimg lap, khi quy djnh can cu bat bj can, hi 
edo de tgm giam ehi can ddn chieu quy djnh 
vl ede trudng hgp tgm giam quy dinh tai 
Dilu 119 BLTTHS. 

- Vg thdi gian vien kiem sdt phg chuan 
lenh bat bi can de tam giam cua thu trudng, 
phd thu trudng co quan digu tia cac cdp. 

Dilu 113 BLTTHS khdng quy dinh tiidi 
gian vien kiem sdt phg chuan lenh bdt bj can, 
bi cdo dg tgm giam eiia thu trudng,' phd thii 
trudng CO quan dieu tta ede cap. Thdi ban 
phg chuin lenh bdt bj can, bj cao de tam 
giam eua thu trudng, phd thu ttudng eo quan 
dilu tta ede cip duge quy dinh ttong Quy 
chi tam thdi edng tdc thyc hdnh quyin cdng 
td, kilm sat vi?c khdi td, digu tta vd tmy td 

(5). Dieu 109 BLTTHS nam 2015. 
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ban hanh kem theo Quygt djnh ciia Vien 

trudng Vign kigm sdt nhdn dan tdi cao sd 

03/QD-VKSTC ngdy 29/12/2017. Khodn 1 

Digu 17 Quy chg ndy quy dinh thdi hgn vien 

kilm sdt xet phg chudn Id tiong thdi hgn 03 

ngdy, kg tir khi nhdn dugc lenh bdt bi can dl 

tgm giam, lenh tgm giam, vdn bdn d l nghj 

xet phe chuan va hd so lign quan dgn viec 

tam giam, kigm sat vien kiem tta tdi lieu, 

chiing eft, ddi chigu vdi quy djnh tai cdc digu 

113, 119 vd 173 BLTTHS d l xac djnh tiiim 

quyen, ddi tugng, can eft, digu kien tgm 

giam, thdi hgn tgm giam ddi vdi timg bj can; 

bdo cao, de xudt lanh dao don vj, lanh dgo 

vien kigm sat xem xet, quyet djnh phe chuan 

hogc khdng phe chudn va tid hd so eho co 

quan dg nghj phg chuan ngay sau khi kgt 

thiie vigc xet phg chuan.'-^' Thdi hgn phg 

chuan lenh bit bi can de tgm giam nhu tiong 

quy dinh cua Quy che ndy cdn dua vdo 

BLTTHS nam 2015, theo dd, tiidi hgn vien 

kigm sat xet phg chuan lenh bat bi can dg 

tgm giam la 3 ngay ke tft khi vign kigm sat 

nhdn duge lenh bdt bj can de tgm giam,vdn 

bdn dg nghj xgt phe chudn. 

- Vg thdi gian bdt 

Khodn 3 Dieu 113 BLTTHS quy dinh: 

"Khdng dugc bdt ngu&i vdo ban dim, trie 

tru&ng hgp phgm toi qud tang vd bdt ngu&i 

dang bi truy na". Quy djnh nay vg ca bdn 

gidng vdi quy djnh tgi khodn 3 Dilu 80 

BLTTHS nam 2003. Cd y ki ln cho ring quy 

djnh "khong dugc bdt ngu&i vdo ban dim" 

Id chua chinh xdc, chua thdng nhdt, vi vay 

can phdi sua ddi khoan 3 Dilu 80 BLTTHS 

nam 2003 nhu sau: "Khdng dugc bi t bj can, 

bj cao vdo ban dem, tru trudng hgp bat ngudi 

tiong trudng hgp khdn cdp, bdt ngudi pham 

tdi qud tang va bdt ngudi bi truy nd".^'' Nhu 

vay, dg xudt phai quy dinh ro khdng bat bj 

can, bj cdo dg tam giam vao ban dem Id edn 

thiet. Ngoai ra, cdn quy dinh thdi gian bdt 

ngudi phgm tdi qud tang vd bat ngudi dang 

bi truy na tiong Dieu 113 ve bat bj can, bj 

cao de tam giam. V l ngi dung, day Id van dg 

ed tinh nguygn tae nhung ve hinh thftc, viec 

quy djnh nguyen tae chung nay trong Dieu 

113 Idkhdnghgpl i . Dilu 113 BLTTHS ndm 

2015 ehi quy dinh vg bien phap bdt bi can, bi 

cdo d l tam giam nen vigc quy dinh cd vg 

thdi gian bdt ngudi pham tdi qua tang hogc 

bdt ngudi dang bi truy na tiong Dieu ludt nay 

la thfta vd khdng quy djnh thdi gian bdt tiong 

Dilu 111 vg bdt ngudi phgm tdi qud tang vd 

Dilu 112 v l bdt ngudi dang bi truy na la 

thilu. Vi vay, cdn sua ddi khodn 3 Dieu 113 

theo hudng chi quy dinh thdi gian bi t bi can, 

bj cdo dg tam giam; ddng thdi phdi bd sung 

quy djnh ve thdi gian bdt vdo Digu 111 ve 

bi t ngudi phgm tdi qua tang va Dieu 112 vg 

bat ngudi dang bi truy na. 

(6). Vien trudng Vî n kiem sit nhin dan toi cao, Qtry 
che tgm thai cdng tdc thuc hdnh quyen cdng td, kiem 
sdt vi^c khdi td, diiu tra vd truy to, 2017. 

(7). Trin Quang Thdng, Tran Thio, Mgt so vdn de 
hodn thi?n bi$n phdp ngdn chgn bat ngudi trong to 
tung hinh syr, https://slideshare.vn/thutuctotung/mot-
so-van-de-hoan-thien-bien-phap-ngan-chan-bat-
nguoi-trong-luat-to-tung-hinh-s-djf2tq.html, truy c§p 
27/3/2019. 
(8). Trong phgm vi bii vilt niy, ddi vdi cic dilu 111, 
112, 114, 116, 121, 122, 125... tac gii chi kien nghj 
hoan thifin mpt sd npi dung liSn quan din viae bit bi 
can, bi cio de tam giam. 
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Tu nhirng phan tich trgn, edn sua ddi, bd 
sung ede dilu 113, 111, 112, cu thi nhu sau: 

Digu 113. Bat bj can, bi edo dl tam giam 
1. "Khi xet thdy edn tgm giam bj can, bj 

edo", nhung ngudi sau day cd quyin ra lenh, 
quyet dinh bdt bj can, bj cdo dl tam giam: 

a) Thu trudng, phd thu trudng co quan 
digu tta cdc cdp. Trudng hgp ndy, lenh bat 
phdi dugc vien kiem sdt cimg cap phg chuan 
trudc khi thi hdnh. "Trong thdi hgn 03 ngay 
kg tir ngay nhSn dugc lenh bdt bj can dl tgm 
giam, dg nghi xet phg chudn va hd so lien 
quan din viec bat bi can de tam giam, vien 
kigm sdt phdi ra quyet djnh phe chudn hogc 
quyet dinh khdng phe chudn. Vien kilm sdt 
phdi hodn tta hd so cho co quan dilu tia 
ngay sau khi ket thiic viec xet phe chuan. 

2. (gift nguyen) 
3. Khdng dugc bat bj can, bj edo vao ban 

dgm". 
Digu 111. Bdt ngudi pham tdi qud tang 
1 Ddi vdi ngudi dang thue hien tdi 

phgm hoac ngay sau khi thyc hien tdi phgm 
ma bi phdt hien hoae bi dudi bat thi bdt ki 
ngudi ndo, "vao bdt ki luc nao" ciing cd 
quygn bat vd gidi ngay ngudi bj bdt den co 
quan cdng an, vien kigm sdt hodc uy baii 
nhdn ddn noi gdn nhdt. Cdc eo quan nay phdi 
lap bign bdn tiep nhdn vd gidi ngay ngudi bj 
bat hoae bdo ngay cho co quan dieu tta ed 
thdm quygn. 

Digu 112. Bdt ngudi dang bj truy na 
1. Ddi vdi ngudi dang bj truy na thi bdt 

ki ngudi nao, "vao bdt ki liic nao" eiing cd 

quyen bit vd gidi ngay ngudi bj bdt din co 
quan cdng an, vien kilm sdt hodc uy ban 
nhdn dan noi gdn nhdt. Cac eo quan nay phdi 
lap bign bdn tiep nhdn va gidi ngay ngudi bj 
bat hogc bdo ngay cho eo quan dilu tia cd 
thdm quyin. 

- Vg nhftng viec cdn Idm sau khi bit bj 
can, bj cao 

Dilu 114 BLTTHS nam 2015 quy djnh 
vg nhiing viec cdn ldm ngay sau khi gift 
ngudi tiong trudng hgp khdn cip, bdt ngudi 
hogc nhan ngudi bj gift, bj bdt. Khoan 1 
Digu 114 quy djnh: "Sau khi gia ngu&i trong 
tru&ng hgp khdn cdp, bdt ngu&i hodc nhdn 
ngu&i bi gia, bi bdt. ca quan diiu tra, ca 
quan dugc giao nhiem vu tien hdnh mot so 
hogt dgng diiu tra phdi lay l&i khai ngay vd 
trong th&i hgn 12 gia phdi ra quyit dinh tgm 
gia hodc trd tu do cho ngu&i bi bdt". Nhiing 
hogt ddng lay ldi khai ngay va ra quyet dinh 
tgm gift hogc tra ty do cho ngudi bj bdt 
khdng phdi la nhung boat dgng dp dyng ddi 
vdi bj can, bi cdo bj bat dg tgm giam. Hay 
ndi each khde, BLTTHS nam 2015 chua cd 
quy djnh vg nhiing viee phdi Idm sau khi bdt 
bi can, bj cdo dg tgm giam. 

Thuc tien td tung cho thdy, cdc co quan 
tign hdnh td tyng mac nhign coi viec phdi 
ldm sau khi bat bj can, bj cdo de tgm giam la 
dp dung bign phdp tgm giam. Mac du 
BLTTHS quy djnh bien phdp bat bj can, bi 
cdo dg tgm giam va bien phap tgm giam la 
hai bien phdp ngan ehdn khdc nhau; vg quygt 
djnh td tung thi lenh, quygt djnh bat bj can, 
bi cdo de tgm giam vd lenh, quygt dinh tgm 
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giam bi can, bj cao cung la cdc lenh, quylt 
djnh dde Idp dugc quy djnh ro tai Dilu 113 
vd Digu 119. Tuy nhien, thyc tien td tung 
cho thdy, ede ea quan tien hdnh td tung chi 
su dung lenh, quyet djnh bat bj can, bj cdo 
dg tgm giam de tien hdnh vifc bat bj can, bj 
cao ddng thdi dg tgm giam ludn bj can, bj 
cdo. Trong lenh, quygt djnh bat bj can dg 
tgm giam ghi ludn ca thai ban tgm giam tinh 
tir ngay bat, ngudi thi hanh bat phai giai 
ngudi bj can den tigi tgm giam hogc nha tgm 
gift.*̂ ^ Cdn quyet djnh cua chanh an, phd 
chanh an trong giai doan chuan hi xet xft Id 
quyet djnh bat, tam giam, tiong dd quygt 
djnh ca hai bien phdp bdt vd tam giam, tiidi 
hgn tgm giam tinh tir ngdy bat.' ' Thue tg 
cho thdy cdc eo quan tign hanh td tung cd xu 
hudng khdng tdch bach hai bien phdp ngdn 
chgn ndy. Nghien eiiu vg vdn de ndy, ed 
quan digm cho ring hanh vi bat khdng hodn 

(9). Xem Miu sd 23 L̂ nh bit bi can dl tgm giam (ban 
hinh kfim Thdng tu ciia Bd trudng Bp cdng an sd 
61/2017/rr-BCA ngiy 14/12/2017 quy dmh bilu 
miu, giiy td, so sich vi dilu tra hinh s\r) vi Mau so 
37/HS L6nh bit bj can dl tam giam ban hinh kfem 
Quylt dinh cua Vien kilm sit nhan dan tdi cao sd 
15/QD-VKSTC ngiy 09/01/2018 Ban hinh mau vin 
bin td tung, vin bin nghiSp vii th\rc hien trong cdng 
tic thuc hinh quyin cdng td, kiem sit viec khdi to, 
dieu tra, truy tl. 
(10). Xem Mlu sd 06-HS, M§u s6 10-HS (Quylt dinh 
bit, tam giam dimg cho chinh in, phd chinh in toi in 
de ip dyng bifn phip bit vi tgm giam trong giai doan 
chuin hi xit xu so tham, phiic thim ddi vdi bi can, hi 
cio dang dupe tai ngogi, ban hinh kdm theo Nghi 
quylt cua Hpi ddng thim phin Toi in nhin dan toi 
cao si 05/2017/NQ-HDTP ngiy 19/9/2017 ban hinh 
m0t sd bieu mSu trong giai doan x&X xit vy in hhih sy, 
x t̂ lai ban in vi quylt djnh da cd hi|u lyc phip lugt 
cua BLTTHS). 

todn dde lap vdi hanh vi tgm gift, tam giam 
ma ludn di cimg vdi hai hanh vi dd. Vi vdy, 
viec quy dinh bdt, tgm gift, tam giam Id 
nhftng bien phap ngdn chgn dgc lap vdi nhau 
ttong BLTTHS Id bdt cap ttong Ii ludn eiing 
nhu thuc tiln.'^^' Quan dilm khdc khdng 
djnh: "Bien phdp bdt ngu&i di tgm giam vd 
Men phdp tgm giam hiin nay dugc quy dinh 
Id hai biin phdp ngdn chgn doc lap v&i 
nhau, trong do, biin phdp tgm giam la ca sa 
cho viec dp dung bienphdp bdt ngu&i di tgm 
gigm ". Mac du viec bat bj can, bj cdo dg 
tgm giam va bien phdp tam giam ed quan hg 
hgt sue mat thigt vdi nhau nhung khdng vi 
thg md khdng thyc hien hai bien phap nay 
mdt cdch ddc lap. Ve mat li ludn, viee dp 
dung hai bien phap nay la ddc lap, khong the 
ddng thdi ma phdi cd thft ty trudc sau nen 
khdng thg sii dyng mdt lenh, quyet djnh. Ve 
mat thyc tg, khdng phdi mgi trudng hgp khi 
cd lenh, quygt djnh bat bi can, bj cdo la se 
bit dugc bj can, bj cdo. Cd nhiing trudng 
hgp sau khi cd lgnh bat thi bi can, bj cdo 
tidn, khdng bigt bj can, bj cao dang d ddu. Vi 
vdy, khi ehua bat dugc ma da ra quyet djnh 
tam giam vd xdc dinh thdi ban tgm giam la 
khdng hgp li. Mat khde, dg bao dam tinh 
nhdn dao, ludt quy djnh khdng dp dung bien 
phdp tam giam ddi vdi bj can, bi cao la phu 
nft ed thai hodc dang nudi con dudi 36 thdng 

(11). Nguyen Hoi Binh (chu biSn), Nhiing ngi dung 
mdi trong BLTTHS nam 2015, Nxb. Chinh trj quoc 
gia, 2016, tr. 244. 
(12). Trin Van DO, Hodn thien cdc quy dinh cua Bg 
lugt td tung hinh su vi bien phdp tgm giam, http://tks. 
edu.vn/thong-tin-khoa-hoc/chi-tiet/79/274, truy cip 
27/3/2019. 
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tudi, la ngudi gia yeu, ngudi bj" benh nang 
ma cd nai cu tni va li ljch rd rang (trft cdc 
trudng hgp cdn thigt phai tam giam theo lugt 
djnh). Ngu sau khi bat hi can, bj cdo dl tam 
giam mdi phdt hien hg thudc tmdng hgp ludt 
quy dinh khdng ap dung bien phap tam giam 
thi cac CO quan tign hanh to tung phai dp dung 
bien phap ngan chgn khac ma khdng dp dung 
bien phap tam giam. Chinh vi vdy, khdng 
phai sau khi bat bi can, bj cdo de tam giam la 
mac nhign cd the dp dung bien phap tgm 
giam. Tft nhung phan tich tien, edn sfta ddi, 
bd sung khoan 1 Dilu 114 BLTTHS nhu sau: 

Dilu 114. Nhftng viec can lam ngay sau 
khi gift ngudi tiong trudng hgp khin cdp, bat 
ngudi hoac nhgn ngudi hi gift, bi bat 

1. Sau khi gift ngudi tiong trudng hgp 
khdn cip, bit ngudi "phgm tdi qua tang, bit 
ngudi theo quylt djnh truy na" hodc nhgn 
ngudi bj gift, bi bdt, ca quan digu tia, co 
quan duge giao nhiem vy tien hanh mdt sd 
hogt ddng dilu tta phdi ldy ldi khai ngay vd 
tiong thdi hgn 12 gid phai ra quylt dinh tgm 
gift hogc tid tu do cho ngudi bi bat. "Sau khi 
bit bj can, bj cao de tgm giam, ttong thdi 
ban 12 gid, eo quan dieu tea, vien kilm sat, 
toa dn phdi ra lenh tgm giam bj can, bi cdo 
hodc dp dung bien phap ngdn chdn khac". 

- Ve viec thdng bao sau khi bat bj can, bi 
cdo Id ngudi nude ngoai dg tgm giam 

Trudc ddy, BLTTHS nam 2003 cd tiiieu 
sdt khi khdng quy dinh viee thdng bdo bi 
can, bj cdo la ngudi nude ngodi bi bdt dg tgm 
giam.Viec thdng bao cho co quan ngoai 
giao, ca quan lanh sy cua nude ngoai dg hg 
thye hien quyin bdo hg vdi cdng ddn nude 

hg Id rat can thigt ddi vdi'vigc bao dam 
quyen con ngudi cua ngudi bj bit la ngudi 
nude ngodi. Nam 1992, Viet Nam dd tham 
gia Cdng udc Vign ngdy 24/4/1963 vl Quan 
he lanh su, hien nay da thiet lap quan he 
ngogi giao vdi hem 180 nude tien the gidi'̂ '̂ 
vd viee tdn ttgng vd ndi ludt hod quy dinh 
cua Cdng udc nay la ttach nhiem ciia cac 
qude gia tham gia ttong do ed Viet Nam. De 
khae phue thieu sdt cua BLTTHS ndm 2003, 
cd y kien de xudt phdi bd sung quy djnh 
"tiong trudng hgp ngudi bj bit, tgm gift Id 
ngudi nude ngodi thi co quan bat, tgm giu 
phdi thdng bdo cho dai sir quan hogc laiih sy 
quan nude dd bigt vl vigc cdng dan nude hg 
dang bj tgm giu".*''*̂  Kidn nghj nay Id can 
thilt, tuy nhien chua that day du va hgp li vi 
khdng phdi nude ndo ciing cd dgi sft quan 
hoae idnh sy qudn d Viet Nam. Hien nay, 
Dilu 116 BLTTHS nam 2015 bd sung Dilu 
116 BLTTHS nam 2015 bd sung quy 
dinh:'Tn/awg hgp ngucri bi gia, bi bdt la 
cong ddn nu&c ngodi thi phdi bdo cho ca 
quan ngogi giao ciia Viet Nam de bdo cho ca 
quan dgi diin ngogi giao cua nu&c co cong 
ddn bi gia, bi bdt". Nhftng hogt dgng bao ve 
edng ddn cua mdt nude khi d nyde ngoai, xft 
Ii ede vin dl dan su, hinh sy cd lien quan 
din edng dan ciia mdt nude khi d nude 
ngodila mdt phin cua cdng tdc ngoai giao va 
dugc ggi Id cdng tae lanh sy. Digu 5 Cdng 

(13). Thdng tin ca hdn vi cdc nude, khu vyc vd quan 
he vdi Viet Nam, http://www.mofa.gov.vn/vi/cn_vakv/, 
truy cap 27/3/2019. 
(14). Phgm Mgnh Hiing, "Hoin thi^n cic quy dmh v£ 
cic bien phip ngin ch^ trong BLTTHS theo yfiu ciu cua 
cii each tu phip", Tgp chi kiim sdt, sd 21/2007, tr. 32. 
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udc Vien quy djnh vg chiic ndng lanh sy 
ciing quy djnh rd mgt tiong nhiing chuc 
nang lanh sy dd Id "bdo vi tgi nu&c tiip 
nhgn cdc quyen vd Im ich hgp phdp cua nhd 
nuac, phdp nhdn vd cong ddn nuac cic, trong 
phgm vi ludt phdp quoc ti cho phep". ' 
Ngoai CO quan dgi dien ngoai giao edn cd co 
quan dgi dien lanh su vd cdc ca quan khde 
duge uy quyen cung thyc hien cdng tac lanh 
sy d ngodi nudc.*^*' Vi vay, de quy dinh cd 
tinh phd qudt, phu hgp vdi cac van ban phdp 
ludt khdc^ '̂' vd pbii hgp vdi thyc tg td tung 
hem, can quy dinh sau khi bdt, gift ngudi 
nude ngodi can phai thdng bao cho co quan 
ngogi giao cua Viet Nam dg bdo cho ea quan 
dgi dign ngogi giao, co quan dgi dien lanh sy 

(15). Cdng udc Vien, https://thuvienphapluat.vn/van-
ban/Hnh-vuc-khac/Cong-uoc-Vien-ve-quan-he-lanh-
su-1963-46284.aspx, truy cip 27/3/2019. 
(16). Cong thong tin dien tii vl cdng tic linh sy, Bp 
ngoai giao, https://lanhsuvietnam.gov.vn/Lists/Bai Viet/ 
B%C3 %A0i%20 vi%E 1 %BA%BFt/DispForm.aspx?Li 
st=dc7c7d75-6a32-4215-afeb-47d4bee70eee&ID=5], 
truy cip 27/3/2019. 
(17). - Chi Ihi ciia Thii tudng Chinh phii sd 
21/2000/CT-TTg ngiy 16/10/2000 vl viec thdng bio 
vi tiep xiic linh sy ddi vdi cdng dan nude ngoii vi 
ngudi Vî t Nam mang hp chieu nude ngoii bi bit, 
tam gilt, tam giam hoic dang thi hanh an phat tii tai 
Viet Nam; Thdng tu cua Bd cdng an, Bd qudc phdng, 
03/2012/rrLT-BCA-BQP-BNG hudng din viec tham 
gap, tilp xiic linh sy ddi vdi pham nhan nude ngoii... 
- Hiep djnh linh sy gifta Cpng hoi xi hpi chii nghTa 
Vi?t Nam vi O-xta-riy-li-a cd hi|u luc tir ngiy 
06/8/2004 quy dinh phii thdng bio cho ca quan linh 
sy, https://thuvienphapluat.vn/van-ban/Linh-vuc-
khac/Hiep-dinh-Ianh-su-giua-Viet-Nam-O-xto-ray-li-
a-2004/17667/ noi-dung.aspx, truy cap 27/3/2019. 
- Thoi thuan nim 1994 giua Viet Nam vi Hoa Ky, 
https;//vn.usembassy.gov/vi/u-s-citizen-serv!ces-
vi/arrest-of-a-u-s-citizen-vi/ bii Cdng din Hoa Ki bi 
bit gift, truy cgp 27/3/2019. 

cua nude cd edng ddn bi gift, bi bat. Do vdy, 
can sua dogn 2 Digu 116 BLTTHS nhu sau: 

Digu 116. Thdng bdo ve viee gift ngudi 
trong trudng hgp khdn cdp, bdt ngudi 

Trong thdi ban 24 gid kl tft khi nhan 
ngudi bj gift, bi bat, co quan dieu tia nhdn 
ngudi bi gift, bj bat phai thdng bdo cho gia 
dinh ngudi bj giu, bj bat, chinh quyen xa, 
phudng, thj tidn noi ngudi dd cu tni hodc ca 
quan, td chuc noi ngudi do ldm viec, hgc tap 
bigt; trudng hgp ngudi bi gift, ngudi bj bat la 
cdng dan nude ngodi thi phdi tiidng bdo cbo 
CO quan ngogi giao cua Viet Nam dg thdng 
bdo cho "eo quan dgi dien ngogi giao hoae 
CO quan dgi dien lanh sy" eiia nude cd cdng 
dan bj giu, bj bat. 

- Vg viec buy bd, thay the bien phap 
ngan ehdn bat bj can, bi cdo de tgm giam. 

Viec hut t»6' thay the bien phdp ngdn 
chan bat bj can, bj edo dg tam giam dugc 
quy djnh ehung tai Digu 125 BLTTHS ve 
buy bd hogc thay the bien phdp ngdn chan. 
Thyc tl td tung eho thdy, lenh va quyet djnh 
bdt bj can, bj edo de tam giam va tgm giam 
dugc dugc tich hgp tiong cung mdt lenh 
hoae quylt djnh. Vi vdy, viec thay the bien 
phap bit bj can, bi cdo de tam giam khdng 
ddt ra. Trong khi dd, khodn 2 Dieu 125 
BLTTHS quy djnh rd: "ca quan dieu tra, 
viin kiem sdt, tod dn huy ho bienphdp ngdn 
chgn khi thdy khong con cdn thiit hogc co 
thi thay thi bdng biin phdp ngdn chgn khdc. 
Ddi v&i nhOng bienphdp ngdn chgn do viin 
kiim sdt phi chudn trong giai doan dieu tra 
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thi viec huy bo hogc thay thi bdng biin phdp 
ngdn chgn khdc phdi do vien kiim sdt quyet 
dinh...". Nhu vgy, theo quy djnh nay, sau 
khi bat bj can, bj cdo de tam giam, neu ddy 
dii can eu dl tam giam, can phdi thay the 
bien phdp nay bdng bien phap tgm giam va 
phdi ra lenh, quyet djnh phe chudn lenh hogc 
quylt djnh tam giara. Trong trudng hgp ddi 
tugng bj bit thudc trudng hgp khdng dp 
dung bien phdp tam giam thi thay the bdng 
bien phap ngan chdn khdc. Neu khdng can 
thilt phdi dp dung bien phap ngan ehgn ddi 
vdi bi can, bj edo cd lenh bat de tgm giam {vi 
du: khi thi hdnh lenh bat mdi biet ddi tugng 
hi tai ngn giao thdng rat nang, hdn me, bdt 
tinh, khdng cdn khd nang phue hdi v.v.) thi 
can buy bd bien phdp bdt bj can, bj cdo de 
tam giam vi khdng cdn thiet nua. 

Ngodi viec tiiay thi bien phap bdt bi can, 
bj cao dl tam giam ehua duge thuc hien 
dung quy dinh cua BLTTHS, viee thay till 
ede bien phdp ngdn chdn khac bdng bien 
phap bdt bj can, bi cdo de tam giam eiing 
chua dugc quy dinh, mac du dd Id viee edn 
thilt. Dilu 121 BLTTHS vl bien phap bdo 
ITnh, Dilu 122 BLTTHS vl bien phap ddt 
tiln 6k, bao dam, Dilu 123 vl bien phdp edm 
di khdi nai cu tni diu quy dinh trudng hgp 
bj can, bj edo vi phgm nghia vy cam doan thi 
bj tgm giam.*̂ '̂ D I ed thg tgm giam, phdi 
tiln hdnh bit bi can, bi cao dg tam giam vd 
sau khi bdt dugc bj can, bj cao mdi cd thg dp 
dung bien phap tgm giam. Nhu tdc gia 
Nguygn Thdi Phiic da khdng dinh: "Khdng 

thi CO tgm giu hodc tgm giam md khong co 
bdt ngay tru&c dd".^^^^ Vi vdy, viec BLTTHS 
quy dinh thay the bien phap ngan chgn bdo 
ITnh, dgt tign dg bdo ddm va bien phdp eam 
di khdi noi cu tni bang bien phdp tam giam 
la khdng hgp li. Vi vgy, can sua ddi cdc dieu 
121, 122, 123 BLTTHS tiieo hudng thay ddi 
cac bien phdp ngan chdn ndi tign bdng bien 
phdp bat hi can, bj cdo de tam giam. Cu thg: , 

Dilu 121. Bdo ITnh 

3. Bj can, bj cdo duge bdo linh phai lam 
gidy cam doan thuc hien cac nghia vy: 

Trudng hgp bi can, bj edo vi pham nghta 
vy cam doan quy djnh tgi khodn nay thi bi 
"bat de tgm giam". 

Dilu 122. Ddt tiln dg bdo ddm 

2. Bj can, bj cao dugc dat tign phdi lam 
giiy cam doan thyc hien ede nghTa vu: 

Trudng hgp bj can, bj cdo vi phgm nghia 
vu cam doan quy djnh tai khoan ndy thi bj 
"bit dl tgm giam"vd sd tien da ddt bj tjch 
thu, nop ngdn sach nhd nude. 

Dilu 123. cim di khdi noi eu tni 

2. Bj can, hi cdo bi cdm di khdi noi eu 
tni phai lam giiy cam doan thyc hien cdc 
nghia vy: 

(18). Xem cic dilu 121,122,123 BLTTHS nim 2015. 

(19). Nguyin Hda Bmh (chu bien), Nhimg ndi dung 
mdi trong BLTTHS ndm 2015, Nxb. Chinh tri qudc gia, 
2016, tr. 242. 
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Trudng hgp bi can, bj cdo vi pham nghTa 

vu cam doan quy djnh tai khodn nay thi bi 

"bdt de tgm giam". 

Ngodi ndi dung ve viec buy bd hodc thay 

thg bien phdp bdt bj can, bi cdo dg tgm giam, 

Dilu 125 BLTTHS v l buy bd hoae tiiay th i 

bien phdp ngan chgn cung cd mdt sd ndi 

dung can bd sung, thay ddi. Khoan 2 Dilu 

125 quy djnh: "'ca quan dieu tra, vien kiim 

sdt, toadnhtry bo biin phdp ngdn chgn khi 

thdy khong con cdn thiet hogc co thi thay 

thi bdng biin phdp ngdn chdn khdc". Quy 

djnh nay cd mdt sd bat cap: Thit nhdt, ngoai 

CO quan dieu tia, vien kigm sat, tod an, edn 

cd nhftng co quan khac nhu bd dgi bien 

phdng, canh sat bign, kiem ngu eung ed 

quyen buy bd, thay thg bien phdp ngdn chgn. 

Dieu n o BLTTHS quy djnh: "Trong th&i 

hgn 12 gia ke tic khi gia ngu&i trong tru&ng 

hgp khdn cdp hogc nhdn ngu&i bi gOc trong 

truang hgp khdn cdp thi ca quan diiu tra, ca 

quan dugc giaonhiem vu tiin hdnh mgt so 

hogt dong dieu tra phdi lay l&i khai ngay vd 

nhimg ngu&i quy dinh tgi diim a vd diem b 

khodn 2 Diiu ndy phdi ra quyet dinh tgm 

giu, ra linh bdt ngu&i bi gia hogc trd tu do 

ngay cho ngucri do" Theo quy djnh ndy, 

bien phdp gift ngudi trong tnrdng hgp khdn 

cap cd the dugc thay thg bang bien phdp bdt 

ngudi bi gift tiong trudng hgp khdn edp vd 

bien phap tam gift hoae ed th i huy bd bien 

phap gift ngudi, tid tu do ehd ngudi b j giu va 

ngoai ca quan dilu tia cdn ede co quan khac 

dugc giao nhiem vy t i ln hdnh mgt sd hogt 

dgng dieu tta cung cd tham quyen buy bd 

hogc thay the bien phdp nay. Vi vdy, can bd 

sung chii thg cd quyen huy bd, thay the bien 

phdp ngan chan. Thic hai, ttong quy djnh ndy 

khdng xdc dinh ro bien phdp ngan chan dugc 

buy bd hodc thay th i la bien phdp ndo, do 

vdy edn quy djnh ro la huy bd hogc thay th i 

bi?n phdp ngan ehdn dang dp dung. Tft 

nhiing phdn tich tten, c in sua khodn 2 Dilu 

125 BLTTHS nhu sau: 

Digu 125. Huy bd hoac thay thi bien 

phdp ngdn ehdn 

2. "Co quan cd thdm quyen dieu tta", 

vien kiem sat, toa dn huy bd bien phdp ngdn 

chdn "dang dugc dp dung" khi "thdy khdng 

cdn can thigt hoae cd the thay the bang bien 

phap ngdn chdn khdc. 

- Vg viec dp dung, thay ddi, buy bd bien 

phap bat bj can, bj cao de tam giam tiong 

giai dogn xet xu 

Dieu 278 ve dp dung, thay ddi, huy bd 

bien phdp ngan chdn, bien phdp cudng che 

ttong giai dogn xet xu so tham quy dinh: 1) 

Sau khi thy li vu dn, thdm phdn ehii tog 

phign tod quygt djnh viee dp dung, thay ddi, 

huy bd bien phdp ngan ehdn, bien phdp 

cudng che, tni viec dp dung, thay ddi, huy 

bd bien phdp tam giam do chanh an, phd 

chdnh dn tod dn quyet dinh; 2) Thdi hgn tgm 

giam dg chudn bi xet xu khdng dugc qud 

thdi hgn chuan bj xet xu quy djnh tgi khodn 

1 Dilu 277 Bg ludt nay; 3) Ddi vdi bj cao 

dang bj tgm giam md dgn ngdy md phien tod 

thdi hgn tgm giam da het, neu xet thdy cdn 

tilp tuc tgm giam dg hoan thaiih viec xet xft 

thi hgi ddng xet xu ra lenh tam giam cho dgn 

khi ket thiic phien tod. 
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Digu 278 BLTTHS cd mdt sd bit edp: 
Thu nhdt, khodn 1 Digu nay ehi quy djnh sau 
khi thu li vy an, ttong giai dogn chudn bj xet 
xft, viee dp dung, thay ddi, buy bd bien phdp 
tam giam do chanh dn, phd chanh an tod dn 
quyet djnh, khdng quy djnh viec bit bj can, 
bj edo dg tam giam la khdng diy du. Mac du 
ludt khdng quy djnh nhung thue tg tod dn 
vdn quygt djnh bdt bj can, bj cdo dl tam 
giam va tam giam trong cung mdt quylt 
dinh.' Quan diem eua toa an cho rdng: 
"Ap dung bienphdp tgm giam la viec chdnh 
dn hogc phd chdnh dn tod dn theo de nghi 
ciia thdm phdn dugc phdn cong chit tog 
phien tod ra linh tgm giam bi can, bi cdo 
trong tru&ng hgp bi can, bi cdo chua hi tgm 
giam hodc dang bi tgm giam md thai hgn 
tgm giam da hit vd xet thdy cdn thiit tgm 
gigm hogc tiip tuc tgm giam bi can, bi 
cdo"P^^ Theo tdc gid, vigc dp dung bien 
phap tgm giam ma khdng can phai tign hanh _ 
bit bj can, bi cdo chi thyc hien dugc ttong 
trudng hgp trudc do bj can dang bj tam 

(20). Trudc diy Ii Mlu sd 01c: Diing cho chinh in, 
phd chinh in toi in dl ip dyng bi?n phip bit vi tgm 
giam trong giai dogn chuan bi x t̂ xCt so thim dii vdi 
bi can, bi cio dang dupe tai ngoai (ban hinh kSm theo 
Nghi quylt ciia Hpi ddng tham phin Toi in nhin din 
tdi cao so 03/2004/NQ-HDTP ngiy 02/10/2004). Hien 
nay li Miu sd 06-HS diing cho chinh in, phd chinh 
in toi in dl ip dung bien phipbitvi tam giam trong 
giai dogn chuin bi x t̂ xu so thim ddi vdi bj can, bi 
cio dang dugc tai ngoai (ban hinh kem theo Nghi quyet 
ciia Hpi ding thim phin Toi in nhan dan tdi cao sd 
05/2017/NQ-HDTP ngiy 19/9/2017). 
(21), Nghj quylt cua Hpi ddng thim phin Toi in nhin 
din tdi cao s6 04/2004/NQ-HDTP ngiy 05/11/2004 
hudng dan thi hinh mpt sd quy dinh trong Phin thii 
ba "Xa xii so thim" cua BLTTHS nam 2003. 

giam. Trudng hgp bj can dang tai ngogi thi 
phai tign hdnh bat bj can, bj edo rdi mdi tgm 
giam, khdng thi tam giam nlu trudc do 
chua bat bj can, bj cdo. Thu hai, Dilu 278 
BLTTHS khdng quy djnh viee bdt de tgm 
giam ddi vdi bi cdo dang tgi ngogi tgi phign 
toa de hoan thanh viec xet xu. Thuc te cho 
thdy, ed nhftng vu an dugc xet xft trong 
khodng thdi gian kha dai do cd nhieu hdnh 
vi, nhieu bi edo, phdi tgm ngimg hoac hodn 
phign toa v.v.. Trong thdi gian do, neu bj 
cao ttdn hogc gay khd khan cho viec xet xu 
thi edn hgi ddng xet xft cdn ra quyet djnh 
bat bj cdo de tgm giam de hodn thdnh viec 
xet xft. Thic ba, khodn 3 Digu 278 quy dinh 
bdi ddng xet xu ra lenh tgm giam Id khdng 
chinh xdc ve thudt ngft, tod an chi ra bdn an 
hogc quyet djnh. Hdi ddng xet xft khong ra 
lenh tgm giam ma ra quyet djnh tgm 
giam.' ^ Vi vdy, cdn sfta ddi,' bd sung Digu 
278 BLTTHS nhu sau: 

Dilu 278. Ap dung, thay ddi, huy bd 
bien phdp ngdn chdn, bien phap cudng che 

1. Sau khi thy li vu dn, thdm phan chii 
tog phien tod quygt dinh viec dp dung, thay 
ddi, buy bd bien phdp ngan ehdn, bien phdp 
euong chi, trft viee dp dung, thay ddi, huy 
bd bien phdp "bdt bi can, bj cao dg tam giam 
vd bien phap"tgm giam do chanh an, phd 
chdnh dn toa an quyet djnh. 

2... . 
3. Ddi vdi bj edo dang bj tgm giam md 

din ngay md phign toa thdi ban tam giam dd 

(22). Xem Miu sd 07-HS (Ban hinh kem theo N^j 
quylt ciia Hpi dong thim phin Toi in nhin din toi 
cao sd 05^017/NQ-HDTP ngiy 19/9/2017). 
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hgt, ngu xet thdy cdn tiep tue tam giam de 
hoan thanh vi?c xet xii thi hdi ddng xet xft ra 
quyet djnh tgm giam cho den khi ket tiiiic 
phien tod. "Ddi vdi bi cdo dang tgi ngdgi, 
neu xet thdy cdn tam giam dg hodn thdnh 
viec xet xft thi hdi ddng xet xu quylt djnh 
bdt vd quygt djnh' tgm giam cho dgn khi kgt 
thiic phign toa". 

Ddng thai vdi kien nghi sfta ddi, bd sung 
Dilu 278 BLTTHS, Dilu 347 vl dp dung, tiiay 
doi, buy bd bien phap ngan chgn, bien phdp 
cudng chg ttong giai dogn xet xft phuc tham 
eung can dugc sfta ddi, bd sung nhu sau: 

Digu 347. Ap dyng, thay ddi, buy bd bien 
phap ngan ehgn, bien phdp cudng chg 

1.... 
Vigc dp dung, thay ddi, buy bd bien phap 

"bdt bj cdo dg tgm giam" vd bi?n phdp tgm 
giam do chanh dn, phd chdnh dn tod an quygt 
djnh. Viec dp dung, thay ddi, huy bd cdc bien 
phdp ngdn ehdn khdc, bien phap cudng che 
do thdm phan ehu tga phien toa quyet dinh. 

2.... 
Ddi vdi bi cao dang bj tam giam, nlu xet 

thiy cin tilp tyc tgm giam dg hoan thdnh 
viec xet xft thi hgi ddng xet xu ra quyet djnh 
tgm giam eho dgn khi kgt thue phign tod. 
"Ddi vdi bj cdo dang tai ngogi, ngu xet thdy 
cin tgm giam dl hodn thdnh viec xet xu thi 
hdi dong xet xft quyet djnh bat va quygt dinh 
tgm giam eho dgn khi kgt thiic phien tod". 

3. ... 
Ddi vdi bi cao khdng bi tgm giam nhung 

bj xft phgt tu thi hgi ddng xet xft cd the ra 
"quylt djnh bdt vd quyet djnh tgm giam" bj 
cao ngay sau khi tuygn an. 

Thdi han tam giam Id 45 ngdy kg tft ngdy 
tuygn dn./. 
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