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Ihurmg luang tgp the cua To chuc lao dang quoc te gom: Bao v4 nguai lao dang khoi cdc hdnh vi phdn 
biet doi xic quyen cong dodn; bdo ve to chdc ciia nguai lao dong vd to chdc cua ngudi sir dung lao dong 
khdng bi can thiep, thao tiing Idn nhau trang qud trinh thanh lap, dieu hdnh hoat dong vd thuc ddy 
thuang luang tap the; nhiing thuan lai, kho khdn khi Viet Nam gia nhgp Cong uac ndy. Ddng thdi, bdi 
viet rd sodt cdc quy djnh ciia phdp lugt lao dgng Viet Nam de chi ra diem bdt cap, qua do dua ra mdt 
so kien nghi hoan thien phdp ludt de tuang thich vdi cdc quy dinh cua Cong udc so 98. 
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Abstract: The paper examines the three main issues of the International Labour Organisation 
Convention No.98 on the right ta organise and collective bargaining (Convention No.98) including: 
protection of workers against acts of anti-union discrimination; protection of workers' and employers' 
organisations against any acts of interference by each other in their establishment, functioning or 
administration; and promotion of collective bargaining. It analyses the advantages and disadvantages 
of Vietnam when acceding to this Convention. The paper also reviews the related provisions of the 
labour law of Vietnam to point out inadequacies and thereby offers same proposals to improve the law 
in this regard in the direction af being compatible with Convention No.98. 
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1. Noi dung cff ban cua Cong u*c ŝ  98 th6 (sau day goi tat la Cong uac so 98). Day 

va nhimg thuan lyi, liho khan khi gia nhap la Cong uac lien quan den viec ap dung cac 
Cong u-*c so 98 cua Viet Nam nguyen tic v6 quy6n duoc to chiic va thuong 

1.1. Noi dung ca hdn cita Cong uac s6 98 luong tap thS trong quan he lao dong. Hien 
Ngay 01/7/1949, T6 chile lao dong qu6c nay, Cong uoc s5 98 la mot trong 8 cong uac 

te (ILO) th6ng qua Cong uac 98 nam 1949 co ban cua ILO ghi nhan cac tieu chuan lao 
vS quyk dugc t6 chiic va thuang luang tap dong qu6c t6 ca ban.<" Noi dung vd muc tieu 

* NghiSn c(h> viln, Vifn nM nirftc vi phip lujt d ) . Tuyen bo nim 1998 cua ILO khSng dph 4 „h6m 
Vi?n h i - Um khoa h,c xi h?i Vift Nam «=" * u k lao d?ng qu6c te co b j , gom: tir do hiep 

E-mail: ld,uyenhk.isl@vass.gov.vn W ' ^ W=° *>««'8 ""^S * <^^- ™* ""* "">' ' " '^ 

31 

mailto:uyenhk.isl@vass.gov.vn


TAP CHi LUAT HOC SO 3/2019 NGHIENCVV- TRAOBdl 

CO ban cua Cong uoc 98 c6 thS-tom luge 6 

eac van de sau day: 1) Bao ve nguoi lao 

dong (NLD) khoi cae hanh vi phan bi$t d6i 

xu quySn cong doan;^^' 2) Bao ve t6 chiie 

cua NLD va to chuc eua nguoi su dung lao 

dong (NSDLD) khong bi can thiep, thao 

tung lan nhau trong qua trinh thanh lap va 

dieu hanh hoat d6ng;^'' 3) Thuc diy thucmg 

luong tap the^'*'... 

Thu nhdt, bao ve NLD khoi cac hanh vi 

phan biet doi xir khi thuc hien quy^n cong 

doan. Day la m6t trong noi dung co ban 

duoc ghi nhan t^i Dieu 1 Cong uoc s6 98. 

Noi dung nay duoc Uy ban v6 tu do hi$p 

h6i cua ILO giai thich khi noi dSn doi tucmg 

dugc huong sir bao ve thich dang, cac giai 

doan va cac hanh vi cu the ma sir phdn bi$t 

doi xu CO the xay ra doi voi doi tugng duge 

bao ve vi li do tham gia thanh lap, boat 

dong eong do^n hoac dieu hanh boat dong 

cong doan. 

Ve doi tucmg dugc hucmg %\f. bao ve 

thich dang, day dii khoi cac hanh vi phan 

biet doi xtr lien quan d8n mgi khia eanh cua 

viec lam (truoc hoac trong qua^ trinh lao 

thiic lao dOng cu&ng biic v^ lao dong bSt bu$c; xoi 
b6 c6 hieu qua lao dpng tre em; xoh bo phan bi$t doi 
xu trong cong viec. 
(2). Dieu 1 cua Cong udc so 98. 
(3). Dieu 2 cua C6ng udc s6 98. 
(4). Dieu 4 cua Cong udc s6 98. 
(5). Freedom of Association (2006), Digest of decisions 
and principles of the Freedom of Association Committee 
of the Governing Body of the ILO, act 769-854, 
http://www.ilo.org/wcmsp5/groups/pubIic/—ed_nonn/ 
—nonnes/documents/publication/wcms_ 090632,pdf, 
truy cap 06/02/2019. 

dgng) chinh la NLD tron^ doanh nghiep, 

don vi va to chiic cong doan dang boat d6ng 

trong doanh nghiep. Tuy nhien, Cong uoc 

dac biet nhdn manh den NLD la can bg dieu 

hdnh boat dgng cong doan - mgt doi tugng 

can duge bdo ve hon ca, dong thoi Cong uoc 

Cling dp dung doi vol NLD chua la doan vien 

c6ng doan. 

Ve cac giai doan cu the vd eae hanh vi 

ma sir phan biet doi xii co the xdy ra doi voi 

NLD khi tham gia thanh lap hoac dieu hdnh 

boat dfing cong doan bao gom tir khau 

tuyen dung, sii dung va cham dut quan he 

lao dgng vcd NLD.*^' Theo do, NSDLD co 

thS viSn din cac li do dS til ch6i tuySn dung 

NLD neu nhu hg Id thdnh vien cong doan 

hoac la nguai tich cue tham gia vdo eac 

hoat dgng do cong doan to chiic; khuyen 

khieh vat chat de NLD khong tham gia cong 

doan hoac xin ra ngoai cong doan; gay dp 

lire, de dga cdt phiic lgi cua doanh nghiep, 

don vi d6i v6i NLD. . . 

Doi vdi nhd nuoc, phai co trdch nhiem 

trong viee ban hanh phdp luat nham dua ra 

eae gidi phdp khac phuc hau qua va cae che 

tdi dp du doi voi cdc hdnh vi phdn biet d6i xii 

khi thuc hien quyen cong dodn eiia nguoi lao 

dgng vd eua ehinh to chiic cong doan. 

(6). Freedom of Association (2006), Digest of decisions 
and principles of the Freedom of Association Committee 
of the Governing Body of the ILO, act 785, 786, 787, 
http://www.ilo.org/wcmsp5/groups/pubIic/—ednorm/ 
—normes/docuraents/pubIication/wcms_ 090632.pdf, 
truy cap 06/02/2019. 
(7). Freedom of Association (2006), Digest of decisions 
and principles of the Freedom of Association Committee 
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Thu hai, bdo ve to chiic cua NLD va t6 
chiie cua NSDLD khong bi can thiep, thao 
tung lan nhau trong qua trinh thdnh l̂ p va 
di§u hanh hogt dgng. Theo do, Cong uae yeu 
ciu bao dam su dgc l̂ p tuyet d6i trong qua 
truih Ihanh lap va hogt dgng ciia cong dodn 
voi NSDLD, cong doan voi to chiie dgi dien 
cua NSDLD.*̂ * VS su can thiep, thao tiing 
cua NSDLD, to chiic cua NSDLD trong qua 
trinh thdnh lgp va boat dgng cua eong dodn 
th6ng qua nhieu hinh thiie va phuong thiie 
khac nhau nhu thdnh lap mgt cong dodn moi 
d6i trgng v6i cong doan dang ton tai; phan 
biet, d6i xu giiia cac cong doan trong doanh 
nghiep; h6 trg c6ng doan ve mat tdi chinh 
nhSm muc dich kiem soat hogt dgng ciia 
c6ng doan; mua chuge can bg dieu hdnh 
cong dodn'^'... Ve trach nhiem cua nha nu6c 
cin phdi bdo ve to ehiic ciia NLD va 
NSDLD khoi cac hdnh vi can thiep, thao 
lung lin nhau bdng each xay dung cdc che 
tai nghiem khdc va du siic ran de d6i voi 

of the Governing Body of the ILO, act 813, http://www. 
ilo.org/wcmsp5/groups/public/—ed_nonn/—normes/ 
documents/ publication/wcms_090632.pdf, truy c§p 
06/02/2019. 
(8). Freedom of Association (2006), Digest of decisions 

andprinciples of the Freedom cfAssocieOion Committee 

of the Governing Body of the ILO, act 855, http://www. 
ilo.oi^wcmsp5/groups/public/—edjiorm/—normes/ 
documents/ publication/wcms_090632.pdf, truy c§p 
06/02/2019. 

(9). Freedom of Association (2006), Digest of decisions 

andprinciples of the Freedom of Association Committee 

of the Governing Body of the ILO, act 857, 858, 
htQj://www.ilo.org/wcmsp5/ groups/public/--ed_norm/-
-normes/documents/ publication/wcms_090632.pdf, 
truy cip 06/8/2018. 

nhiing hanh vi vi pham.̂ '"̂  
Thic ba, thiic day thuong lugng tap the. 

Dieu 4 Cong uoc so 98 da chi ra ban chat 
cua thuong lugng tap thg va nghia vu thiic 
day thuong lugng t£ip the. Theo do, thuong 
lugng tap the thue chdt Id thuong lugng tu 
nguyen, thuang lugng co thien ehi giiia to 
chiic ciia NLD vdi NSDLD. Cac ben tu quyet 
dinh, n6 lire, kiSn tri nham dgt dugc nhung 
thoa thuan da dS ra vd tgo dieu kien de qua 
trinh thuang lugng dugc dien ra hi^u qua. 
Trong do, qua trinh thuong lugng tap thS 
diln ra eo ngi dung thuong lugng r6ng rai, 
thanh phdn tham gia linh boat, cap do 
thuang lugng co thS diln ra 6 bat cii cap ndo 
(cdp doanh nghiep, cap nganh, qu6c gia...). 
Ngodi ra, Nha nuac va cdc ben la ehu the eo 
Hghia vu thiic ddy thuong lugng tdp th i 
Nhd nuoc phdi xdy dung eae bi|n phdp can 
thiep, thilt lap co chS khuyen khieh hogc 
tac dgng dk thuong lugng tap thg c6 the 
diln ra dat hieu qua nhu xdy dung quy 
trinh, th î tue vh khiSu ngi, to cdo lien quan 
din vi phgm trong qud trinh thuong lugng; 
th6ng ke cdc hanh vi nao Id hanh vi khong 
thien chi khi tham gia vdo qua trinh thuong 
lugng tgp thg; quy dinh 6ik\x kien d6i vai 
dgi ngii nhan sir ldm cong tdc gidi quyet 
khieu nai, giai quylt tranh chdp... 

(10). Freedom of Association (2006), Digest of decisions 

andprinciples of the Freedom of Association Committee 

of the Governing Body of the ILO, act 860, 861, 862, 
http://www.ilo.org/wcmsp5/groups/public/—ed_norm/ 
—normes/documents/publication/wcms_090632.pdf, 
truy cap 06/02/2019. 
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Nhu vdy, cdc quy dinh cua C6ng uoc s6 

98 tao haiih lang phdp li dS cac qu6c gia 

trong d6 co Viet Nam, thi hien trach nhiem 

doi vai viec cdi thi^n dilu kien lao dgng, 

viee lam cho NLD vd ddm bdo m6i quan he 

lao dgng c6ng bang vd bSn viing giiia NLD 

va NSDLD. 

2. Thuan 191 va kho khan trong qua 

trinh gia nhap Cong ircrc s6 98 ve quyen to 

chvc va thiTffng lirgrng tap the ciia Vi^t Nam 

ViSt Nam tra thanh thanh vign cua ILO 

tu nam 1992 vd da phe chudn 21/189 cong 

uoc, bao gom 5/8 cong uoc ca ban.*"* Hien 

nay, Vi?t Nam dang tich cue.trien khai ede 

cam kSt, thod thudn quoc te dugc ghi nhgn 

tai cdc dilu uoc quoe te vd tien hanh ra soat 

hg ±6ng phdp lugt dg tien hanh ki ket ede 

dilu uac quoc te con lgi cua ILO. Vigc ddt ra 

ki kit 3 cong ude ca ban con lgi cua ILO*'^' 

da dugc cae ca quan ban nganh nghign ciiu 

va thue hien tu truac ddy. Theo do, Viet 

Nam luon th i hien tinh than, y thiie trach 

nhiem ciia Nhd nu6e Viet Nam doi voi viec 

bdo ddm, thirc thi cdc noi dung cua cac cong 

uoc. Doi voi Cong uoc s6 98, mac du Viet 

Nam chua ki kit ngn chua lam phdt sinh 

trach nhiem thdnh vien nhung eac quy dinh 

eiia Cong uoc da dnh huong tich cue den 

(11). http://quanhelaodong.gov.vn/cong-uoc-va-khuyen-
nghi-cua-to-chuc-lao-dong-quoc-te-ve-quan-he-lao-
dong/, truy cap 06/02/2019. 
(12). Bao g6m: Cong u6c s6 87 ve quySn tyr do lien 
k^t; Cong udc s6 98 v6 quyen t6 chiic vi thuong 
lugng thoa udc lao dpng tap the v^ C6ng udc 105 vi 
xod bo lao dong cuong biic. 

viec xay dung vd hoan thign he thong phap 

lugt Viet Nam v l quyin eong dodn noi rigng 

vd cac quygn viec ldm noi chung hien nay. 

Chinh vi thi , viee rd soat phap lugt trong 

nuoc v l lao dgng d l dap iing cae yeu cau 

ciia C6ng uoc s6 98 dd cho thdy nhiing thuan 

lgi va con nhirng kh6 khan nhat dinh doi vdi 

Viet Nam. 

- Thuan lgi: Vigt Nam dugc ddnh gia Id 

mgt trong eac quoc gia thdnh vien tich cyc 

cua ILO. Viet Nam cam ki t luon ton trgng, 

thiic ddy, thuc thi cac nguygn tae va quyen 

CO ban trong lao d6ng duge ghi nhan tai 

Tuyen b6 ve cdc nguygn tae va quyen co bdn 

trong lao dgng nam 1998 ciia ILO (Tuyen bo 

nam 1998), trong do co quyin tu do lien kit 

va thod uoc lao dgng tap thg.*'^' Ben eanh 

do, d l thu hucmg ddy dii cdc lgi ich tir cdc 

digu khoan co lgi duge de cap trong cac hiep 

dinh thuang mai tu do thg he mdi (FTAs), 

Viet Nam se phdi tign hanh nhiing edi each 

quan trgng vd rgng khap nham cai thien m6i 

(13). HOi nghi lao dpng quoc xi lan thii 86 hpp tai 
Geneve thSng 6/1998 dl thdng qua Tuyen b6 v^ ĉ c 
nguydn t5c va quyen co ban trong lao dpng, xdc dinh 
bdn nguyen tSc v^ quyen co bin cua nguai lao dflng, 
bao gom; quyen t\r do lien ket vd thda udc lao ddng 
t$p thi; quygn tu do khdng bi cudng biic hay bat bupc 
lao dpng; xoa bd mpt cich cd hieu qua lao dpng tre 
em; quyen dupe doi xii binh dSng, khdng bi phan biSt 
d6i xii trong viec Itai vi nghe nghiep. Bon quy^n vi 
nguyen tic ca bin tren duac th6 hien trong bon cap 
cdng udc cua ILO, gdm: cdng udc 87 vi 98 ve tu do 
lien ket vi thda udc lao dong tip thi; cdng udc 29 vi 
105 vh X0& bd lao dong cuong biic vi bat bupc; cdng 
udc 138 vi 182 vS xoi bd lao ddng trfi em; cdng udc 
100 vi 111 v6 xoi bd phan biet ddi xii trong vi?c lim 
vi nghe nghiSp. 
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truong kinh doanh, he th6ng phap ludt va cae 
thiet chg. Kit qua la, trong nhiing nam gdn 
day, tinh hinh quan he lao dgng trong nuac 
ve eo bdn da dugc dieu tilt theo cac nguygn 
tdc thi truong. Qua trinh hoan thien thi chi 
phdp luat lao d6ng bao g6m vi?c ban hdnh, 
sua d6i, b6 sung vd th\rc hien cdc bg lugt lao 
dgng (BLLD), Lugt cong doan, Luat doanh 
nghigp, Ludt ddu tu... da thuc su c6 tde dOng 
ldm thay doi dgc diem eita thi truang lao 
dgng, tgo thgm nhigu viec ldm va cdi thien 
chit lugng iao dgng trgn thuc tl.*''** 

- Kho khan: Doi vdi quan he lao dgng, 
doi hoi he thong phap luat Iao dgng phai tigp 
tue CO nhiing digu chinh dg tuong thich voi 
cae quy djnh vd th6ng le quoc te, dgc biet la 
4 nguyen tac va cac quyen eo bdn trong lao 
dgng dugc ghi nhgn trong Tuyen_b6 nam 
1998. Bai le, cac quoc gia phat Irien thain 
gia ddm phdn cac FTAs thucmg sir d\mg van 
dl lao dgng trong 6.6 co quan he lao dgng 
nhu Id "hdng rao ki thuat" d6i vai hdng hod 
nhdp khiu tii cdc nuac dang phdt trign. 
Ngoai ra, thaeh thiic quan trgng lign quan 
den quan he lao dgng 6 Viet Nam la cin hien 
dgi hod cong dodn - to chiic dgi dien cho 
nguoi lao dgng theo nguyen tac tu do lien 
kit, dam bdo quyin t6 chiie vd thuang lugng 
tap thi ciia nguoi lao d6ng. Day Id m6t trong 
cac nguyen nhan lam cho quan he lao dgng 6 
Viet Nam khong co tinh hien dai, tinh hi?u 
qua trSn thirc tg. 

(14). Xem thSm: VCCI thuc ddy quan h$ laod^ng hdi 
hod, http://entemews.vn/thuc-day-quan-he-lao-dong-
hai-hoa-128353.htmI, truy c§p 06/02/2019. 

3. Bat cap cua phdp lu|t vl quyen dirgv 

to churc va thmmg luvng tgp the ce Viet Nam 

hien nay 

C6 thg thdy, phap luat cua Viet Nam e6 

nhigu quy dinh cu the hoa cac tieu chudn 

qu6e te ca bdn dugc ghi nhgn trong cac 

cong uoc CO ban ciia ILO, trong do co 

Cong udrc so 98 vg quygn duge t6 ehiic vd 

thuang lugng tap the. Dong th6i, co nhieu 

quy dinh tuong thich voi cac yeu cau eiia 

cac cong uac nham ddp iing nhiing d6i hoi 

eua qua trinh doi moi quan h? lao dgng o 

• Viet Nam hi?n nay. Tuy nhign, trong so 

cac quy dinh cua phap lugt Viet Nam thi 

con nhigu diem can dugc siia doi, bo sung 

cho phu hgp vai cdc yeu cdu cdc cong uac 

cua ILO noi chung vd C6ng udc s6 98 noi 

rieng. Cu the: 

Thic nhdt, chua co quy dinh chi tiet vd ro 

rang vl phan biet doi xii khi thuc hien quyen 

cong doan (hie la phan biet d6i xii, ki thi 

trong vigc tham gia thanh lap, gia nhgp vd 

hoat dgng cong doan cua nguoi lao dgng vd 

t6 ehiic eong dodn). Theo khodn 1 Dieu 4 

Lugt cong doan nam 2012, quygn cong 

dodn la quyen thanh lgp, gia nhdp va boat 

dgng c6ng dodn cua NLD, dodn vien cong 

dodn va quyen ciia to chiic cong doan theo 

quy djnh cua phap luat vd quy dinh ciia ca 

quan c6 thdm quyen. Dong thai, theo quy 

dinh tgi Dilu 189 BLLD nam 2012 thi NLD 

lam vi§c trong doanh nghi?p, co quan, to 

chiic c6 quyin thanh l|lp, gia nh|ip va boat 

dgng cdng doan theo quy dinh ciia Lugt c6ng 
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doan.' Tiep do, quy dinh trach nhiem ciia 
NSDLD phdi tgo dilu kien thuan lgi cho 
nguoi lao dgng thdnh Idp, gia nhdp vd hogt 
dgng cong dodn;̂  ' nghiem cam doi vai 
NSDLD phan biet doi xu ve tien luang, thoi 
gio ldm viec vd ede quyen, nghia vu khac 
trong quan he lao dgng nhdm can tro viee 
thdnh lap, gia nhgp vd hogt dgng e6ng doan 
eua NLD*'̂ *... Tuy nhien, khi doi chieu voi 
cac quy djnh cua Cong uac so 98 vd thue 
tien thi hanh phdp ludt vg quygn cong dodn 
cua nguofi lao d6ng trong cac doanh nghiep 
va t6 chiic cong doan 6 Vigt Nam cho thay 
CO nhigu digm bat cap: 

- Phap ludt chua dua ra dinh nghia ve 
phdn bi?t d6i xii, ki thi quyen cong doan. 
Hign nay, BLLD nam 2012 vd Ludt cong 
doan nam 2012 mai cbl Iiet ke hdnh vi "phan 
biet d6i xir, ki thi quygn cong doan" Id hdnh 
vi bj nghigm cdm cua NSDLD.''^' Tuy 
nhign, ngi hdm vd ngogi dign cua thuat ngii 
"phdn biet d6i xii, ki thi quyin cong dodn" 
chua dugc sang to. Theo nhdn djnh cua Uy 

(15). Trinh tu, thu tuc thinh lap, gia nhap vi hoat 
dpng cdng doin theo quy dinh ciia Dieu le cdng doin 
Vi?t Nam. 
(16). DiSu 192 BLLD nam 2012. 
(17). Khoan 4 Dieu 190 BLLD nim 2012 ve cic hinh 
vi bi nghiem cim ddi vdi NSDLD lien quan dSn thinh 
lip, gia nhap vi hoat ddng cdng doin vi khoin 2 
Dî u 9 Luat cdng doin nim 2012 v^ cic hinh vi bi 
nghiem cam. 
(18). Khoan 4 Dilu 190 BLLD nim 2012 ve cic hinh 
vi bi nghiSm cim ddi vdi NSDLD lien quan dSn thinh 
Î p, gia nhap vi boat ddng cdng doin vi khoin 2 
Dî u 9 Luit cdng doin nim 2012 vl cic hinh vi bi 
nghiem cam. 

ban vg tu do hiep hgi eua ILO thi phan biet 
doi xu, hj chi quyen cong dodn la m6t trong 
nhung vi pham nghiem trgng nhdt ve tu do 
hiep hgi eiia NLD, la hanh vi eo the gdy 
nguy hiem eho su ton tgi cua cong doan -16 
chiie do NLD lua chgn dg bao ve quyen vd, 
lgi ich hgp phap khi bj vi phgm.̂ '̂ ' Chinh vi 
the, phap lugt can phai ghi nhgn dinh nghia 
vg phan biet doi xur, ki thi quygn cong dodn 
de NLD, to chiic cong doan co tbg nhgn di?n 
ro ban cac hanh vi cua NSDLD khi xam 
pham quygn cong dodn. Trgn thuc tg, hanh 
vi phan biet d6i xii va ki thj quyen efing 
doan cua NSDLD dugc thi hien 6 nhigu 
miic do, hanh vi khac nhau nen rat kho nhdn 
dien hoac ngu co nhdn dien thi ciing khong 
CO CO so phap li dg giai quygt. Muc dich la 
-nhdm thdu torn cd to chiic cong doan dg de 
dilu khiln NLD. Chdng hgn, Cong ti thuong 
mgi Vina Kyung Sung, khu 6, phuong Thanh 
Vinh, thj xd Phii Thg dd co thdi dp coi 
thuang t6 chiic cong doan, ngucri lao dgng 
eua cong ti va hanh vi duoi can bg cong 
dodn, khong eho hg gap g5, cham lo doi 
sing vdt chit, tinh than toi cdc dodn vien 
cong doan... Hdu qud, lam cho NLD di lam 
luon trong tinh trang lo au, sg bj duoi viec 
khdng li do.̂ °̂* 

(19). Freedom of Association (2006), Digest of decisions 
andprinciples of the Freedom of Association Committee 
of the Governing Body of the ILO, act 769, http://www. 
ilo.org/wcmsp5/groups/pubIic/—ed_norm/—normes/ 
documents/ publication/wcms_090632.pdf, truy cap 
16/02/2019. 
(20). Cong ti TM Vina Kyung Sung: Ngdn cdn hogt 
dpng cua td chuc cdng dodn, http://baophu tho.vn/xa-
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- Quy dinh vl chi tdi hdnh chinh d6i voi 

hanh vi phdn biet d6i xu, ki thi quyin cong 

do^ khSng du siic ran de d6i voi NSDLD. 

Hien nay, phdp ludt Viet Nam vd mgt s6 

nuac diu quy dinh xii li vi phgm phap luat 

vl cong doan.*̂ '̂ Day la ca so phdp li vua co 

muc dich ran de d6i vai nguai sir dung lao 

dong, ding thoi viia the hien trdch nhiem 

ciia cdc quoc gia trong viec ghi nhgn cac quy 

djnh eiia phdp luat qu6c te vdo phdp ludt 

trong nuoc. Ci Viet Nam, Digu 31 Luat cong 

doan nam 2012 quy djnh ca quan, t6 chiie, 

doanh nghiep, ca nhan co hdnh vi vi pham 

quy dinh lien quan den quygn cong dodn thi 

tû " theo tinh chat, miic do vi phgm md bj xu 

li ki ludt, xii phat vi phgm hanh chinh, boi 

thuang thiet hgi hogc truy ciiu trdch nhiem 

hinh sir theo quy dinh cua phdp ludt. De cu 

the hod van de xii li vi pham phdp lugt ve 

c6ng doan, Dilu 24 Nghi djnh eiia Chinh 

phiisl 88/2015/ND-CP ngdy 07/10/2015 sua 

d6i mgt s6 dilu cua Nghi dinh eua Chinh 

phii s6 95/2013/ND-CP ngay 22/8/2013 quy 

dinh xii phgt vi phgm hdnh ehinh trong ITnh 

virc lao dgng, bdo hilm xa hgi va dua NLD 

Viet Nam di lam viec 6 nuoc ngoai theo 

hgp dong quy dinh NSDLD se bj dp dung 

hoi/201709/cong-^-tm-vina-kyung-sung-ngan-can-
hoat-dong-cua-to-chuc-cong-doan-152623, truy c^p 
06/02/2019. 
(21). Dik 31 UM cdng doin nam 2012 vi khoin 1 
Dieu 30 Dao luit lien bang (sd 10-FZ) vl cong doin, 
quyen vi sir bio dim vl quyin doi vdi hoat ddng 
cflng doin nim 1996 ciia CHLB Nga, https://www. 
ilo.oig/dyn/natlex/docs/WEBTEXT/42900/64988/E9 
6RUS0I.htm, truy c$p 09/02/2019. 

ehe tai hanh chinh ngu co cdc hdnh vi "phan 
biet doi xu. Id thj quygn cong doan", voi 
miic xii phgt cao nhdt Id 10.000.000 ding. 
Tuy nhien, truac nhiing hanh vi phan biet 
doi xu dugc che ddy vol nhilu vo bgc, dl 
nhdn dien nhung lgi kho chiing minh cua 
NSDLD, de lai hdu qud tieu cue eho NLD; 
lam anh huong dgn qud trinh phdt trign cua 
quan he lao dgng 6 Viet Nam hien nay thi 
can thilt phai xay dung chg tdi hinh su doi 
voi hanh vi phdn biet doi xu, ki thj quyen 
cong dodn eiia NSDLD hoac edn phdi xay 
dung miie xii phat vi phgm cho phii hgp voi 
miic do cua hanh vi phan bi?t doi xii quyen 
cong dodn, dii siic ran de doi voi nguoi sir 
dung 6 Viet Nam hien nay. Dieu ndy hoan 
todn phii hgp voi yen cdu ciia Cong u6c s6 
98 dua ra khi quy dinh trdch nhigm cua nha 
nuoc trong viec bao ve chat che vd ddy dii 
doi vdi quygn c6ng doan cua NLD, to ehiic 
eong doan. 

- v l hdnh vi vi phgm cdc quyen eong 
doan tii phia NSDLD, ehinh quyin ngay 
cdng phiic tgp vd kho nhdn dign. Khong 
rigng gi Viet Nam, 6 ede nuoc trgn the gidi 
tinh trang vi pham cac quyen e6ng dodn tii 
phia nguoi su dung lao dgng vd chinh quyen 
van dang dien ra vd ehua dugc gidi quyet 
thdu dao boi hanh vi vi phgm ngay cdng 
phiic tap vd kho nhan dien. Chang han, vao 
nam 1994, Lign dodn cong doan tu do quoc 
te (Intemational Confederation of Free 
Trade Unions- ICFTU, thdnh Idp nam 1949) 
da de don kien Cbinh phu Indonesia vl viec 
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vi pham quyin cong doan.^^^' Theo do, chinh 

quyen da tii choi quygn eua nguoi lao dgng 

ve viee thdnh lap to chiic dai dien thuc su do 

hg lua ehgn; sir can thiep lign tuc cua nhd 

tuygn dung tiong ede hogt dgng eong dodn, 

khong thign chi trong qud trinh thucmg lugng 

tap th i . . . Ngoai ra, nam 2007, theo cugc 

digu tia hdng nam ciia Lien doan cong doan 

tu do quoc tg ve quyen cong dodn a mgt so 

quoc gia tien the gioi cho thdy, xudt hien cac 

hanh vi ham dog, de doa vd thdm ehi la gilt 

nhung nguai eo dgng thai co gdng to chiie 

cong dodn, co gang bao ve quyen cua 

NLD.*^' 0 Viet Nam, quyin cong doan la 

quyen co bdn cua NLD khi tham gia vao 

quan he lao dgng. Id quyen eua t l chiie eong 

dodn tiong viec bdo v? quygn, lgi ich chinh 

ddng cho NLD.*^''* Tuy nhien, tien thuc th 

quyen eong dodn cua NLD va cua cong doan 

CO tinh kha thi khong cao boi thieu quy dinh 

cu thg cua phap lugt ve dang ki, eong nhan 

ve to chiie cong dodn. 

Thu hai, chua quy djnh ro rdng ve hdnh 

vi can thiep vd thao tiing Idn nhau trong qud 

tiinh hogt dgng vd digu hanh cong doan. 

Khoan 3 Digu 9 Lugt cong doan ndm 2012 

quy dinh cdm NSDLD co hdnh vi su dung 

bien phdp kinh t l hoac bien phdp khac nham 

(22). http://www.ilo.org/global/standards/applying-and-
promoting-intemational-labour-standards/com mittee-
on-freedom-of-association/lang—en/ index.htm, truy cap 
18/02/2019. 
(23). https;//wv™'.ictu.ie/globalsolidarity/workers rights/ 
unionrights.html, truy clip 18/02/2019. 
(24). Khoan 1 DiSu 4 Luat cdng doan nam 2012. 

gay bat lgi di i vol t l chiic vd hoat dgng cua 

cong dodn. Day la mgt tiong cdc quy dinh 

nham han chi quyin cua NSDLD can thiep 

vdo qud tiinh t l chiie va hogt dgng cua eong 

doan, dong thoi ciing phu hgp vol ede nhom 

hdnh vi khdng eong bdng trong lao dgng 

theo Cong uoc s6 98 dua ra. Tuy nhien, 

nhiing bien phdp kinh t l hoac cac bien phap 

khde ma NSDLD thuc hien d i i voi qua trinh 

to chiic vd hogt dgng cua eong doan nhu thg 

nao thi Ludt c6ng doan va Nghj djnh so 

88/2015/ND-CP chua quy djnh cu thi. Ngodi 

ra, hien nay ehiing ta con thieu eac quy djnh 

vg eo ehe gidi quyet, nhdt Id quy dinh ve 

"thii tuc" de giai quyet tgi co quan nhd nuac 

CO tham quyen. Chinh vl thg, day Id mgt 

tiong nhiing l l hdng dg NSDLD gdy siic ep 

doi vol NLD va eong dodn. Tren thuc te, 

NSDLD da dung rat nhieu hanh vi gay bat 

lgi cho NLD va cong doan nhu viec ban 

gidm doc cong ti can thiep khong co can bg 

cong doan tham gia vao ban ehdp hdnh eong 

dodn khod tiep theo vi li do bo bg cong viec 

eiia eong ti vd tap trung qud nhilu thoi gian 

vdo hoat dgng ciia cong dodn;''̂ ^* hogc ban 

giam doc cong ti tim mgi bien phdp de o ep, 

chuygn doi cong viee eua cdc dodn vien cong 

doan tdi nhiing vi tri khong phu hgp khign 

hg bj CO lap, chdn ndn; hoac giao nhigu viec 

(25). Dio Trin Ddng, Doanh nghiep doi xir vai cdn 
bd cong dodn, ki yeu Hdi thao: "Tham vdn dif thdo ke 
hoach nghien citu de xudt gia nhgp Cong udc so 98 
vd ndng cao nhdn thiic ve Cdng udc so 87 cua ILO" 
do Vu phap chS, Bd lao ddng, thucmg binh vi xi hpi 
td chiic ngiy 29, 30/3/2018. 
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cho chii tjch cong dodn de khong eo thai 

gian ldm cdc c6ng tdc cong doan^^^*... 

Thu ba, quy djnh v l thucmg lugng tap 

the trong BLLD eon nhieu diem chua phu 

hgp vdi ygu cdu cua Cong uoe s6 98. Thucmg 

lugng tdp thg Id viec tdp thi thdo luan, dam 

phdn vdi NSDLD nhdm xay dung quan he 

lao dgng hai hod, 6n djnh vd tign bg, xdc lap 

cdc dieu kign lao dgng moi lam can eii &h 

tien hanh ki ket thoa uac lao dgng tgp thi , 

giai quygt nhiing vuong mde, kho khan tiong 

viec thuc hien quyen vd nghia vu eua cac bgn 

tiong quan he lao dgng.'^^' Hign nay, BLLD 

ndm 2012 danh 7 digu (tu Digu 66 den Dilu 

72) quy dinh vg nhiing van d l lien quan din 

thuong lugng tap the. Xet v l t ing quat thi 

cdc quy dinh ciia BLLD khd tuong dong voi 

quy dinh cua Cong uac so 98 nhu ve nguyen 

tdc, ngi dung thucmg lugng tap the vd ve dai 

dien thuong lugng tap thg. Tuy nhien, so voi 

cdc tieu chudn ve thuong lugng tap the theo 

quy djnh cua Cong uac s6 98 thi phap lugt 

Viet Nam co nhiing bat cap sau ddy: 

- Chua ddm bdo vg tinh dgi dien, dgc lap, 

tinh chinh danh cua dgi dien thuong lugng 

tap thi tii phia t l chiie dgi dien NLD. Theo 

Dilu 2 Cong uoc s6 87 vg quyin tu do hiep 

hgi vd v l viec bdo ve quyen dugc to ehiic 

nam 1948 eua ILO quy djnh: "Tat cd NLD 

(26). Hing Kilu, Cdn bp cong dodn ca sd: Ididng con 
nam ndp lo bf trii ddp, https://www.viet namplus.vn/ 
can-bo-cong-doan-co-so-khong-con-nom-nop-lo-bi-
tru-dap/301210.vnp, truy ĉ ip 10/01/2019. 
(27). Chii thi thuong lu(rng tap thi theo phdp ludt lao 
dgng Viet Nam vd mot so kien nghi, http://cird.gov.vn/ 
content.php?id=1327&cate=35, tmy cip 12/02/2019. 

vd NSDLD deu co quyen thdnh lap vd gia 

nhdp cdc to chuc theo su lua chon cua ho 

v&i dieu Men tudn thit dieu le cita cdc to 

chuc do " . ' Nhu vay, to ehiic dai dien cho 

NLD phai la to chiic dgi dien "thue chdt" do 

chinh NLD lira chgn, to chiic ra vd thuc su 

thuang lugng vi lgi ich ciia NLD. Hien nay, 

phdp ludt Viet Nam da quy dinh rat cu thg ve 

chii the eua thuong lugng tap thg. Digu 66 

BLLD nam 2012 quy dinh ve dai dien 

thuong lugng tap the tir phia NLD. NLD 

thong qua dai dien eiia mmh la ban chdp 

hdnh c6ng dodn eo sa (thugc pham vi doanh 

nghiep) hoac ban chdp hdnh cong doan 

nganh (thugc pham vi ngdnh), truong hgp 

NLD ldm viee 6 nai ehua co cong doan co 

so thi dai dien cho hg trong qua tiinh thuong 

lugng tap the la ban chdp hdnh cong dodn 

cdp tren true tiep cua cong dodn ca so. Tuy 

nhien, tinh dgi dien, tinh dgc lap va tinh 

chinh danh ciia to ehiic dai dien NLD 6 ede 

cap tai Viet Nam hien nay con nhieu bdt cap. 

Theo do, cong doan ehi la td chiic "thay 

mat" tap thg nguai lao dgng dg thirc hien cdc 

hogt dgng mgt cdch thugn lgi hon chii cong 

doan khong thay thg dugc vj tri, khong phdn 

dnh hoan todn y chi, nguyen vgng cua nguoi 

lao dgng. Ngodi ra, "nhiing nguoi dgi dien" 

cho tap the nguoi lao dgng duge bdu, cii it 

nliieu duge tde dgng, anh hucmg tii phia 

nguoi sii dung lao dgng.*^*' Chinh vi thg, 

(28). htlps://vinAw.ilo.org/dyn/normlex/en/f?p= NOR M 
LEXPUB;12100:0;:NO:;P12100_ILO_CODE:C087, 
truy cap 18/02/2019. 
(29). Chu thi thuang luang tgp the theo phdp lugt lao 
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thuong lugng tap the se mdt di vai ti6 n lu 

dgi dien NLD khong tham gia thuong lugng 

tdp the vi chinh quygn lgi • cua tap the lao 

dgng ma minh diing ra lam dai dien. 

- v l thg thiic fhuong lugng tu nguyen 

gitta NSDLD hoac t l ehiic dgi dien NSDLD 

vd t l ehiie dai dien NLD chua ro rang. Dilu 

67 BLLD nam 2012 dua ra nguygn tac 

Ihuong lugng tap thg. Theo do, thuong 

lugng tap the phdi dugc tien hanh theo 

nguyen tdc thien ehi, binh dang, hgp tac, 

cong khai va minh bach. Quy djnh nay hoan 

todn phil hgp vdi bdn chat tu nguyen ciia 

thuong lugng tap the dugc dat ra tai Dieu 4 

Cong uoe s6 98. Tren thuc tg, yeu to tu 

nguyen eua thucmg lugng tap thg duge eac 

bgn thue hign con mang "tinh hinh thiic", d6 

Id sao chep ede tigu chuan lao d6ng toi thieu 

tiong ludt hay thuang lugng tap the chi co ^ 

nghia chiing nhdn ve dieu kien Iao dgng ban 

Id kit qud thuang lugng tap th i gifia cdc ben. 

Nguyen nhan la vi phdn 16n eong doan eo so 

tgi doanh nghiep bi chi phoi nhilu tii phia 

NSDLD, ding thcd phdp ludt hien hdnh con 

ndng theo ede quy trinh vd khu6n mau hinh 

thiie hon la bdo ve thue chit quyen thuong 

lugng tap thl.*^^' 

dgng Viet Nam vd mgt so kiin nghi, http://quanhelao 
dong .go V. vn/chu-the-thuong-1 uong-tap-the-theo-
phap-luat-lao-dong-viet-nam-va-mot-so-kien-nghi/, 
truy cap 03/01/2019. 
(30), Lien hiep cac hd' khoa hpc vi kT thuat Viet Nam, 
Nhiing yeu cau dSi mdi quan he loo dong Vi§t Nam 
trong giai dogn hien nay. http://domi. org,vn/tin-nghien-
cuu/rjhung-yeu-cau-doi-moi-quan-he-lao-dong-viet-
nam-trong-giai-doan-hien-iiay3133.html, truy cip 
25/02/2019. 

- Thilu quy dinh true tiep vg eae cdp 

thuong lugng tdp the. Theo quy djnh ciia 

phdp ludt, thod uoc lao d6ng tap thg la van 

bdn thod thugn giua tdp thg lao dgng vd 

NSDLD v l cac dilu kien lao dgng ma hai 

bgn da dat dugc thong qua thuong lugng tap 

the.̂ ^^^ Do do, thod uac lao dgng Id van ban 

thod thugn duge hinh thanh tii qua tiinh 

thuong lugng tap th i ciia cdc ben. Ngoai ra, 

tgi Dilu 73 cua BLLD ndm 2012 quy dinh 

v l cae logi thod uoc lao dgng tap thg, theo 

do thoa uoe lao ddng tap th i g im thod uoc 

lao dgng tdp thi doanh nghigp, thod uoc lao 

dgng tap the ngdnh vd hinh thiic thoa uoc lao 

d6ng tdp thi khae do Chinh phu quy djnh. 

Nhu vdy, phdp ludt hien hdnh mai chi quy 

djnh hai cdp thuang lugng tap the la cap 

doanh nghiep vd cdp nganh. Tuy nhign, 

tiong xu thi hgi nhdp quoc tg ngay eang sdu 

rdng, tiuoc ygu cau ve vdn de lao dgng dugc 

ghi nhdn tiong cac hiep djnh tu do thuang 

mai thi he moi thi cdp thuong lugng tdp the 

can dugc nang tdm o vj tri cao hon nhdm 

phat trign quan he lao dgng tap the mang 

tinh chat quoc tg. Hien nay, C6ng uoc cho 

phep ede bgn lien quan duge todn quyen lira 

chgn edp thuong lugng tap the, bao gom cdp 

quoc gia, cap nganh, doanh nghiep hoac bat 

ki cap ndo ma cac ben lira ehgn.^ Theo Uy 

(31). Khoin 1 Dieu 73 BLLD nim 2012. 
(32). R163 - Collective Bargaining Recommen dation, 
198! (No. 163), http://www.ilo.org/dyn/normlex/en/ f? 
p=NORMLEXPUB:12I00:0::NO::P12100JLO_CO 
DE:R163 
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ban tu do hiep h6i, cap dg thuong lugng tap 

thi giua cac ben do do cac bgn tu quylt djnh, 

khong bj ap ddt boi phdp lugt hay boi cdc eo 

quan hdnh chinh.*̂ ^̂  

4. M6t so kien nghj hoan thi^n phap 

ludt vl quyin dygrc th chirc va thirong 

lirgng t |p thi 

Ngdy 12/11/2018, tai ki hgp thii 6 Quoc 

hgi khod XIV, Quoc hgi da thong qua Nghj 

quylt s6 72/2018/QH14 phe chudn Hiep 

djnh dii tac todn dien va tiln bg xuyen Thdi 

Binh Duong (CPTPP) eung cdc van kign lien 

quan.*̂ '*' Ddy la mgt tiong cdc hiep djnh 

thuong mgi tu do thi hg mdi (FTAs) co 

nhiing lgi ich dugc ki vgng vd thdch thiie 

dugc bdo truae. Ve liiih vuc lao dgng, cdc 

dieu ngu tiong Hiep dinh ciing chinh la n^i 

dung da neu tiong Cong uoc s6 87*̂ ^̂  va 

C6ng uoc so 98 ciia ILO ma Viet Nam da Id 

tĥ uih vign. Chinh vi thi, viec thirc hien 

(33). https://vnvw.iIo.org/wcmsp5/groups/public/—ed_ 
norm/—normes/documents/publication/wcms_08793 
l.pdf, pp.30, truy cip 13/02/2019. 
(34). Hiep dinh ddi t̂ c toin dien vi tiln bp xuygn 
Thii Binh Duong (CPTPP hay TPP-11) li Hiep djnh 
thucmg mai tu do giiia Australia, Brunei, Canada, 
Chile, Nhit Ban, Malaysia, Mexico, New Zealand, 
Peru, Singapore vi Vi?t Nam. Tiln than ciia CPTPP 
li Hiep dinh d6i tic xuyen Thii Binh Duong (TPP) 
vdn cd 12 nude. Hiep dinh CPTPP duac ki ngiy 
08/3/2018 tai thanh phd San-ti-a-gd, Cdng hoi Chi-le. 
CPTPP c6 hieu lire tir ngiy 30/12/2018 sau khi 
Australia trd thinh nude thii 6 phe chuin Hiep dinh 
niy, sau New Zealand, Canada, Nhat Bin, Mexico vi 
Singapore. CPTPP gdm 11 nude vdi tong gia tri GDP 
khoang 10.000 ti USD, khoang 13% GDP toin ciu. 
(35). Cdng udc ve quyen ty do hiep hdi vi ve vipc 
bao ve quyen duac td chiic nim 1948. 

CPTPP, tiong do CO ngi dung vl Iao d6ng vd 
nhiing doi hoi vg doi mdi quan he lao dgng, 
nhdm cdi thien digu kien lao dgng vd bdo 
ddm moi quan he lao dgng cong bdng, bin 
vung, tiong thoi gian toi Viet Nam cdn xdy 
dung va thirc hien eac giai phdp hodn thien 
phap lugt sau day: 

Thu nhdt, quy dinh r6 rang vl phan biet 
dii xii quyin c6ng dodn trong BLLD va 
Luat c6ng doan. Cu thi: 

- Bo sung djnh nghia vl phdn biet dii 
xu, ki thi quyin cong dodn trong BLLD va 
Ludt cong dodn. Hien nay, dg ddm bdo su 
cong bang vd bmh dang giGa ede doanh 
nghiep, ddm bdo tdm H cho NLD tham gia 
cong dodn, dgc biet la cdc cdn b6 dilu hanh 
boat dgng c6ng dodn hoan thanh dugc 
•nhiem vu thi can phdi lam ro khdi niem 
"phan bigt doi xii, ki thj quyen cong dodn". 
Theo do, eo the hieu phdn biet dii xii, ki thi 
quygn cong doan Id hdnh vi hoac dinh kiln 
cua NSDLD hogc t l chiic cua NSDLD dii 
vai NLD trong viee thdnh lap, gia nhap, 
boat dgng cong doan nham tudc dogt, ban 
ehe cdc ca hgi tigp can vg cdc quygn eiia 
NLD trong qud trinh lao dgng hoae qua 
trinh to chiic, dieu hanh ciia cong doan 
trong qua trinh hogt dgng. 

- B6 sung quy djnh hdnh vi phan biet doi 
xu, ki thi quygn cong dodn; hdnh vi vi phgm 
quyin cong dodn ciia NSDLD se bi truy eiiu 
theo phdp lugt hinh su hogc tang miic xu 
phgt vi phgm hdnh chinh. Hien nay, mgt so 
nuoc da quy djnh trach nhiem hinh su doi 
vol hdnh vi phan biet doi xu, ki thi quyen 
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cong doan cua NSDLD. Vi dv: Chuong 12 
ve bao vg ching phan biet dii xii, Phap lenh 
viec lam nam 2014 cua Hing K6ng quy djnh 
yeu ciu NSDLD khong dugc ngan edn'̂ *̂ 
hodc phdn biet doi xii vai NLD khi la thdnh 
vien hogc can bg cua mgt cong dodn,'̂ '̂ nlu 
vi phgm se bj coi Id tgi phgm vd chju hinh 
phat.̂ ^̂ ^ Mue dich cua vigc truy ciiu tiach 
nhiem hinh sir doi voi NSDLD tiong truong 
hgp CO hdnh vi phdn biet dii xu, ki thj quyin 
cong dodn noi rieng va hanh vl vi pham 
quyen c6ng dodn noi chung la nham ddm 
bdo quygn dugc tu do lign ket eiia NLD 
dugc thue hign tien thue tl, ding thai thi 
hign tinh nghigm minh ciia phdp ludt doi voi 
NSDLD tiong viec ton tigng quyen dugc to 
chiie eiia NLD. 

Thu hai, b6 sung eac quy dinh ve hanh vi 
can thigp vd thao tiing Idn nhau tiong qud 
tiinh hogt dgng va dieu hanh cong dodn. Dg 
tianh nhiing tdc dgng tieu cue anh huong 
din tdm li ldm viee cua NLD va hogt dgng 
CO hi?u qua cua cong doan tir phia NSDLD 
thi phdp lugt cdn phdi: 

(36). Dilm I, Myc: Yeu cau theo lu?it dinh ddi vdi 
NSDLD, Chuong 12 Phip Ifnh vi^c lim nim 2014 
ciia Hong Kdng vl bio v^ chdng phin bi t̂ ddi xii, 
http://www.Iabour.gov.hk/eng/pubIic/ConciseGuide.htm, 
truyc§p 13/02/2019. 
(37). Dî m 2, Myc; Yeu c^u theo luat djnh dii vdi 
NSDLD, Chirong 12 Phip Ipnh vi?c lim nim 2014 
cCia Hong Kdng ve .bio v^ chdng phin bift ddi xii, 
http://www.Iabour.gov.hk/eng/public/ConciseGuide.htm, 
truy cip 13/02/2019. 
(38). Myc: Hinh vi pham t^i vi hinh ph?it, Chirong 12 
Phip lenh viec lim nim 2014 cua Hdng Kdng vl bio 
V? chdng phan bi?t ddi xii, http://wwTv.labour.gov. 
hk/eng/public/ConciseOuide.htm, tmy cip 13/02/2019. 

- Quy djnh eu thg ede hanh vi can thiep 
va thao tiing ciia NSDLD. D6 la nhung hdnh 
dgng nhim muc dich kigm sodt, edn tio su 
ton tgi, hogt dgng va phat tiien cua cong 
dodn - m6t t l ehiic dgi dien hop phdp bdo ve 
NLD. Myc dich ciia viee quy dinh ndy Id 
nhdm phan biet voi nhiing truong hgp 
NSDLD dung bign phdp kinh tl dg "hi tig" 
cho ede dodn vign e6ng dodn vd to ehiic 
cong dodn, giiip cho doi song cua NLD dugc 
t6t ban vd cong dodn hogt dgng hieu qua 
ban. Neu khong quy djnh ro rat de ddn den 
cdch hieu hanh vi "ho tig", "tgo dieu kien" 
cua NSDLD la con duong dan den sir can 
thiep, thao tiing. 

- Gidi hgn pham vi md NSDLD khong 
duge can thiep vd thao tiing, bao gom: Qud 
ttinh thanh lgp, to chiic ciia cong doan, ve 
nhdn su, tdi chinh va qua ttinh cong doan 
tham gia tu van, chdm lo vd bdo ve NLD. 
Chiic nang chii yeu ciia to chiic dgi dien 
NLD ehinh Id dai dien, bdo ve quygn, lgi ich 
hgp phdp, ehinh dang ciia nguoi lao dgng. 
Do do, nlu de cong doan boat dgng thuc 
chit Id m6t to chiic dai dien eho quyin va lgi 
ich eiia NLD thi phdi co quy dinh ro vg phgm 
vi cdm can thiep, thao tiing cua NSDLD. 

- Quy dinh vg eo che giai quygt xung dot 
giiia NSDLD va to chiic dgi dien NLD khi 
CO hdnh vi can thiep, thao tiing ciia NSDLD 
vdo to ehiic va boat dgng cua cong dodn. Co 
thg Id thii tuc giai quyet ngoai toa dn nhu 
th6ng qua dam phdn, hod gidi vd ttgng tai lao 
dgng; co che hdnh chinh hoac ca chi khilu 
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ki?n, bao gom cdc quy djnh vl thdm quyin, 

tiinh tu, thii tlie giai quylt. Cdc quy dinh vl 

CO che gidi quylt xung dot giiia NSDLD va 

c6ng doan c6 the dugc thoa thugn ghi trong 

thod uoc lao dgng tdp thi. 

Thu ba, sua d6i, bo sung mgt so quy 

dinh vl thuang lugng tap thi ttong BLLD 

cho phu hgp voi yeu cdu cua Cong uac s6 98, 

cuthe: 

- De bdo dam tinh dgc lap, dai dien va 

chinh danh ciia cong doan - m6t t l chiic thuc 

chdt do NLD tu nguyen lira chgn tgi doanh 

nghigp tin edn phdi sua doi quy djnh tiong 

BLLD (Dieu 192) vd Lugt cong dodn vl sir 

le thugc ciia cong dodn cap ca so dii cua 

c6ng dodn eip tren vd su can thiep NSDLD 

tiong qud trmh thuang lugng tgp thg. 

- B6 sung quy djnh ldm ro tinh thien ehi 

giiia NSDLD vd dai dien NLD khi tham gia 

vdo qud trinh thuang lugng tap the. Theo 

do, tinh thien ehi bieu hien a viec cdc bgn 

nhgn ra nhu cdu ciia thuong lugng tap the, 

CO ^ thiic tu gide, tu nguyen tham gia vi 

quyen va lgi ich eiia minh. Bieu hien eao 

nhdt ciia tinh thien chi gifta cdc bgn de 

thuong lugng tap thg dgt hieu qua do la to 

chiic dgi dien eua NLD phdi dgc lgp, hogt 

dpng hieu qud voi NSDLD vd phia NSDLD 

phai dong cam vdi nhiing kho khan ma 

NLD dang dii dien. Thong qua tinh thien 

chi do giiip nhiing Igi ich ehung cua cac ben 

dugc xac djnh va lgi ich rieng eua cdc bgn 

dugc edn bang voi nhau. 

- B6 sung quy djnh vl quyin lira ehgn 

cac edp thuang lugng tap thi cua NSDLD 
hoac dgi dien NSDLD va dgi dien NLD. Cdc 
cdp thuong lugng tap thi la cac cdp do 
thuong lugng khac nhau duge thuc hien dl 
ddm bdo dieu kign tiong lao dgng dii vdi 
NLD vd gidi quylt tianh chip giiia NSDLD 
hodc dai dien to chiic NSDLD vd t l chiic dgi 
dien NLD. Cdc cap thuong lugng tap thg co 
thg Id cap doanh nghigp, edp do ngdnh, edp 
dg dja li hoae khu vuc va cap dg quoc gia. O 
cap do ngdnh vd cap do quoc gia, thuong 
lugng tgp tbg diln ra thuang co dai dien eiia 
chinh phii tham gia.'̂ *' Ngi dung thucmg 
lugng lien quan den quyen lgi ciia toan 
nganh, an ninh lao dgng, bao ve viec lam 
choNLD^''°\.. 

Nhu vdy, C5ng uoc so 98 ra doi nham 
tang cuang quyin thuong lugng tap thi vd 
bao ve tdt cd NLD khoi sir phan biet doi xii, 
bao gom bj huge phdi tii bo thanh vien e6ng 
doan hoac tham gia vdo cdc hogt dgng cua 
cong dodn tgi doanh nghigp. Vi the, ngu 
Viet Nam gia nhgp Cong uoc so 98 phap 
ludt vg lao dgng phdi siia doi, bo sung cdc 
quy djnh nham nang cao tigng noi ciia 
NLD, tgo CO chg day dii bao ve NLD ttanh 
khoi nhung hdnh vi khong c6ng bdng tii 
phia NSDLD./. 

(Xem tiip trang 100) 
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