TAP CHI LUAT HOC SO 22019 NGHIEN CUU - TRAO DOI

QUY CHE PHAP Li QUAN TRI CONG TI CO PHAN TAI VUONG QUOC ANH,
CONG HOA LIEN BANG BUC VA KINH NGHIEM CHO VIET NAM"

TRUONG QUANG ANH *

Tém tit: Cic mtS hinh quan trj cong ti ngay cang duyc phdn tich ciing nhu xem xél ki lutmg do sy
1r6i ddy ctia toan cdu hod trén th lrmmg qudc 1é. Hign nay cé hai hinh lhm: quan tri cong ti chinh la
quan trj don ctﬁ‘p va quan tri nhj cup Trong khu vyc chdu Au, Vuong quoc Anh la quoc gia tiéu biéu
cho h¢ thdng quan tri dom cdp, trong d6 c6 cdc gicm déc diéu hanh va céc gidm déc khong diéu hanh;
Cgng hoa Lién bang Dirc lai dp dung hinh thirc quan tvj nhj cdp voi su tach bach ré rang gifia ban
quan tri va ban kiém sodt. Trong khi co ché quén tri dom cdp ciia Vieong quéc Anh dwgc biét dén nhir
14 sy phan dnh cua cdc chudn muc tén tr do, wu tién quyén lpi cia cd déng va thi truong ty do theo
chii nghia tur ban thi Céng hoa Lién bang Dire lai ¢6 cdch 1iép cdn khdc, chii yéu huong 16i quyén lpi
cua cdc bén lién quan va chi nghia quan Ii.

Béi viét phan tich nhimg dic tinh ciia hé thong quén tri dom cdp va nhj cdp trong quy ché phap Ii
qudn trj cong ti ¢é phén tai Vieong quéc Anh vé Cong hoa Lién bang Dirc, lam r3 nhitg wu diém, han
ché cia chung; dvwa ra bai hoc kinh nghiém cho quan tri céng 1i tai Viét Nam.
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LEGAL REGULATIONS OF CORPORATE GOVERNANCE IN THE UNITED KINGDOM
AND THE FEDERAL REPUBLIC OF GERMANY AND EXPERIENCE FOR VIETNAM

Abstract: Due 1o the rise of globalisation in world markets, corporate governance models have
been more and more carefully examined. There currently exist the two dominant types of corporate
governance which are the one-tier board and the two-tier board. Within Europe, the United Kingdom
is a prominent country for the one-tier board system, consisting of executive and non-executive
directors; on the other hand, Germany adopts the two-tier board system in which there is a clear
separation between the management board and the supervisory board. While the one-tier board
structure in the UK is largely known as the reflection of neo-liberal norms of shareholder primacy and
free market capitalism, Germany takes a different approach with its two-tier board structure primarily
emphasising the stakeholder’s rights and managerialism. This paper analyses the main features of the
“one-tier board system and the two-lier board system under the legal regulations of corporate
governance in the UK and Germany, highlights the ad 1ges and the asdisadh ges of each
_ryslem and draws lessons learnt for corporate governance in Vietnam.
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phép If clia cong ti ¢b phin tai mét s6 qubc gia”, Trwémg Dai hoc Ludt Ha Ngi, 2018.
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1. Khii niém quan trj cdng ti

Trén thé gi6i hién nay c6 rét nhidu cach
dinh nghfa khc nhau vé& quan tq cng ti.
Céc hoc gia, c4c nha kinh té hoc va cic nha
khoa hoc x4 hdi c6 huéng tiép can khé réng
d6i voi thust ngit ndy, md th nd nhu 1a “...
cde 16 chirc ¢6 dnh hudng 16i chch thic
phén b6 nguén luc va lgi nhudn ciia cong
1 Trong khi 6, céc chuyén gia phap li,
cic nha hoach dinh chinh sich va cac nha
quan trj doanh nghiép thudng cb huéng tiép
cén hep hon khi xac dinh quan trj céng ti 1a
hé théng cac t6 chirc va quy tic quyét dinh
viéc kiém soét va phuong huéng phat trién
ctia cong ti va thé hién méi Jién he giita cde
bén lién quan chinh cua cong ti.®

Céc td chirc quédc té ciing dua ra cc dinh
nghia cho thudt ngit nay, trong d6 c6 thé ké
téi dinh nghia vé quan tri cdng ti duge dua
ra bdi Td chitc hop téc va phat trién kinh té
(OCED) - dinh nghia dugc cho la thiét 14p
nhimg tiéu chudn dAu tién cia quan trj cong
ti dugc cong nhn qudc té: “ ... kér cdu ciia
cdc mbi quan hé cing nhie cdc tréch nhiém
tuong img trong nhém 61 13i cuia cong ti bao
g6m cdc c6 dong, thanh vién hgi dong qudn
trj v cde gidm déc duac thiér k6 dé thic ddy
“kha nang canh tranh cén thiét nhém dat duoc

cde muc liéu chinh ciia cong 7.

(2). Mary O'Sullivan, “Corporate Governance and
Globalization”, The ANNALS of the American
Academy of Political and Social Science 570, no. |
(July 2000): 72.

(3). Jeswald W. Salacuse, “Corporate Governance in
the New Century”, The Company Lawyer 25, no. 3
(2004): 69 - 83,

(4). Jili  Solomon, Corporate Governance and
Accountability, Wiley, John & Sons, Incorporated,
2010, 199.

Toém lai, di ¢6 nhiu cach hiéu khac
nhau nhiung phén 16n céc khai niém déu thé
hién quén 1ri cong ti c6 lién quan t&i ca su
kiém so4t bén trong ciing nhu bén ngoai clia
cdng ti. Theo Uy ban chau Au (European
Commission) thi “Qudn tri cong ti dugc hiéu
mét cdch truyén lhéng nhu la mét hé /héng
gitp cde cong 1 diéu hanh va chi dao ciing
nhu cdc méi libn hé gitta ngudi quan li, ban
quén tri, cdc c6 déng va cdc bén c6 quyén
lpi lién quan cva cong ti”. ®

Hién nay c6 hai hinh thic quan trj cong
ti chinh d6 13 quan tri don cdp (one-tier
board) va quan tri nhi cdp (two-tier board).
Trong khi Hoa Ky, Anh la phimg quéc gia
tiéu biéu 4p dung hinh thic quan tri don cdp
- m hinh quan trj 1iy ¢b déng lam trung tam
thi CHLB Pic lai 4p dyung co ché quan i
nhi cAp - md hinh quén tri ¢6 su tach biét &
rang giira chirc nang gidm sat va didu hanh,
huéng t6i quyén loi cta tdt cac bén lién
quan. M6 hinh quan tri nhi cip ndy cling
duge 4p dung tai mdt sb quéce gia chiu Au
khac nhu Thuy S§, Ao, Phin Lan va Pan
Mach..9 Mgt sé qubc gia chdu Au khic
nbu Phép, Bi, Ha Lan, B4 Pao Nha va Tay
Ban Nha lai cho phép doanh nghiép dugce lua
chon gita mét trong hai loai hinh quén tri
nay.? Phap lut Lién minh chau Au (EU) c6

(5). European Commission, Green Paper: The EU
corporate  governance framework,  retrieved
from:hitp://ec.curopa.ew/internal_market/company/do
cs/modern/com2011-164_en.pdf.

(6). Klaus J Hopt and el al., Comparative Corporate
Governance: The State of the Art and Emerging
Research, OUP, Oxford, 1998, 227 - 228.

(7). Carsten Berrar, Die Entwicklung der Corporale
Governance in D hland im inter
Vergleich, Nomos Verlagsgesellschaft, Baden-Baden,
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huéng tiép csn véi vén dé nay kha m¢ khi
ho cho phép cong ti cia chiu Au ¢6 thé lya
chon m3d hinh quan tri bao gdm co quan
gidm sat v co quan quan li (quin tri nhj
cép) hodc md hinh quén tri don chp.®

2. Quy ché phip Iy quan tri cong ti cb
pbin tai Virong quéc Anh

2.1. Qudn tri dom cdp tai Vieong quéc Ank

Quin td cong ti & Vuong quéc Anh
(Anh) kha déc tnmg va khic bigt so véi hiu
hét céc quéc gia khc khi vin dé phén chia
quyén lyc gira hai dong quan trj va cic ¢d
d6ng khong phai 14 d6i tugng diéu chinh cia
phap luit ma 14 vén d& riéng cua cac cong
1. Didu d @bng nghia véi viée cac thanh
vién clia cdng ti c6 quyén tu sip xép, didu
chinh cdng ti theo mong mubdn ciia ho va c6
thé lua chon bt ki két cdu cong ti nao ma ho
cho réing pht hop.

Luét cdng ti ciia Anh chi quy dinh cong
ti phéi c6 tir mdt giam déc tres 18n ma khong
dua ra cdc quy dinh qua cu thé vé trach
nhiém clia gidm dbc cling nhu khéng cb cic
quy dinh vé ban quéan trj va thanh phin cia
ban quan tri. Vi vdy, trén li thuyét, c4c cong
{i ctia Anh ¢6 thé tr do lya chon mét trong
hai hinh thirc quan tri don cdp hodc nhi
c&p.'Y Tuy nhién véo thoi diém cudi thé ki

2001, 36 -41.

(8). Ditu 38 Quy ché Hoi dbng chau Au sb
2157/2001 ngay 08/10/2001 vé& phép lujt cong ti cia
chau Au. (Council regulation No. 2157/2001 on the
Statute for a European company).

(9). Wiltiem LL. Calkoen, “The One-Tier Board in
the Changing and Converging World of Corporate
Governance: A comparative study of boards in the
UK, the US and Netherlands”, (2012): 63.

(10). Adrian Cadbury,Corporate Governance and
Chairmanship: A Personal View, Oxford University
Press, 2002, 71.

20 hé théng quan trj nhi cp ciia Puc vé co
ban khéng gy dugc 4n twong 18t khi nén
kinh t& Bitc vio nhing nim.1980 12 khong
thyc sy manh mé, ciing nhu ¢6 rét nhiéu vi
du v& viéc thng giam déc didu hanh ciia Dic
né tranh trong viéc cung cAp théng tin va cb
13p cc thanh vién ban kiém so4t.!'"

Trong nhimg nim 1990, Uy ban vé chc
vén dé tai chinh cia quan tri céng ti (The
Committee on the Financial Aspects of
Corporate Governance - Cadbury Committee)
&4 tim ra cach kiém ché quyén lyc cta tdng
giam déc didu hanh théng qua viée tao ra su
cAn biing trong ban quan tri bing cach dam
bao ring hoi ddng quan tri trong céc cong ti
phai bao gdm phin lén 1a cac giam déc
khong diéu hanh.*? Quyét dinh nay ddng
nghfa v6i viée cac cong ti tai Anh s& quan trj
cbug ti theo co ché quan tri don cip.

2.2. Ngudn ludt diéu chinh quan fri céng
1i ¢d phdn tai Vwong quéc Anh

Huéng tiép can ciia Anh d6i véi phép lust
quén trj cdng ti 12 rét ma khi chit yéu dua trén
nén tang 12 nhig quy tic tmg xit mang tinh
chét ty nguyén,(”) B{mg chuy la sy phén chia
quyén luc trong vAn ddduara quyét dinh gitra
b déng va cic gidm ddc 12 do cac cong ity
diéu chinh dua trén didu 18 cua cdng 1.9
Nhitng tidu chudn co ban va quan trong dbi
voi cdng ti cb phdn s& duoc huéng din va

(11). Wiltiem 1.L. Calkoen, t1dd.
(12). Davies, tldd, 403.

(13). Tekin N., “The notion of corporate governance
and comparison of the US, UK and German corporate
governance models,” LawdJustice Review, no.l
(2014): 250.

(i4). Andreas M. Fleckner and Klaus J.Hopt,
Comparative Corporate Governance: A Functional
and International Analysis, Cambridge: Cambridge
University Press, 2013, 919.
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quy dinh trong B3 quy tic quan tri céng ti
nam 2018 va Luat cong ti nam 2006.

2.2.1. B} quy tic quan tri cong ti (The
UK Corporate Governance Code - UK CGC)

Ngubn quy dinh chinh vé vén d& quan trj
cBng ti tai- Anh 12 B} quy tic quan trj cdng ti
dugc ban hanh bai Uy ban béo céo tai chinh
cua Anh (Financial Reporting Council - FRC).
Bén méi nhét cia B6 quy tic ndy dugc ban
hanh ngdy 16 thang 7 nam 2018, cing véi
huéng din chi tiét giup céc cong ti c6 thé
thuc hanh cic quy dinh trong quy tic quan
tri mdt cach d& dang hon. Myc dich cia B§
quy thc quan tri cong ti 14 dira ra nhimg chuén
muyc quan tri ¢dng ti cao hon, néng cao tinh
minh bach va r3 rang trong kinh doanh, nhy
d6 thu hut ngudn dau tr nude ngoai dé dem
lai ngudn lgi cho nén kinh té Anh.

Céc ni dung yéu chu cliia B3 quy thc
dugc chia thanh hai cAp d: cAp dé cao gbm
18 nguyén téc (tr A - R); cdp do thip gbm
4] quy dinh cu thd va dugc chia thanh 5
phan. Vigc thyc hién c4c yéu ciu cia Bé quy
tic niy vé co ban la ty nguyén va dya trén
nén tang “tudn thi hogc giai trinh” (Comply
or explain).'®

Theo théng ké thi t6i nam 2018 c6 téi
72% trong tdng s6 350 cong ti duge niém yét

(15). Chinh thirc dugc 4p dyng véi cac cbng ti niém
yét tir ngay 01/01/2019.

(16). Nguyén thc “tuan thu hogc giai trinh” (Comply
or Explain) 12 nguyén tic dugc sir dung tai mét sb
qudc gia nhu Anh, Pic, Ha Lan trong linh virc quan
tri cdng ti va gidm sat tai chinh. Thay vao viéc dua ra
céc quy dinh phép luat bit bugc thi hanh, nhitng co
quan giam sat ciz chinh phi (Uy ban bao cdo tai
chinh ciia Anh - Financial Reporting Council) soan
théo mbt bd quy thc ma cic cong ti niém yét co thé
tuan tha hojc gidi trinh mdt cach cong khai If do
trong trudng hep ho khong tuan tha.

6

6 vén didu 1¢ 16n nhét cia Anh (FTS 350)
duge bio céo tuin thu hoan toan cic quy
dinh cia B$ quy tic quan tri céng ti nam
2016"™ (do B6 quy téc quan trj cong ti nam
2018 chua c6 hiéu lyc 4p dung).

2.2.2. Lufit céng ti nim 2006 (The
Companies Act 2006)

Luit cong ti nim 2006 cung cAp cc quy
dinh phap li gidi quyét cc vén dé cu thé lién
quan t&i quyén loi ctia ¢b dong trong dai hoi
cb déng va trach nhiém ciia giam déc.

Céc quy dinh trong Luét cdng ti nim
2006 mang gia tri bat budc thi hanh (trir
truomg hop duoc quy dinh khéc trong Luat
nay), vi vy khéng thé bi loai bé hoic thay
adi, ké ca trong truomg hop duoc sur déng
thujn cia tAt ca ¢ déng trong cong 1i."®

2.3. Méi quan hé qudn tri giita hji d&ng
quan trj va cdc cé dong

2.3.1. Hji ddng quan trj

a. Chu tritc, thanh phén, tinh déc lap

V& myt 1i thuyét, cdu tric va thanh phén
cia hi ddng quan tri trong cong ti cb phin
tai Anh 13 vén d& dugc quyét dinh boi chinh
cac cong ti thdng qua cac quyét dinh riéng
clia minh. Lu4t cdng ti Anh khong dua ra bit
ki quy dinh cy thé nao lién quan t6i chu tric
cha héi dbng quan trj ciing nhu quyén han,
nhiém vy cy thé cho timg loai gidm dbc
trong cdng ti ¢ phin. Tuy nhién, tir nhimg
quy dinh trong B quy-tic quan trj cong ti ¢6
thé thdy hinh thirc quan tri don cép 14 hinh

(17). Simon Lowe, Corporate Govemance Review 2018.

Remeved from: https://www.grantthormnton.co.uk/
ights/corp -BOVerTanc iew-2018/

(13) Andreas Fleckner, Klaus Hopt, Camparunvz

Corp G : A Functional and )

Analysis, New York: Cambridge University Press,

2013,919.
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thirc quan tri kha thi duy nhit cho cac cong ti
céphén tai Anh.

Mang nhiéu nét trong déng véi Mg, héi
ddng quén tr cita céc cong ti ¢d phin & Anh
bao gdm céc gidm dbc diéu hanh va cac gidm
dbc khong didu haph véi nhiém v chung
quan trong nhét 14 bio dam quyén lgi cho cb
d6ng."® Tuy nhién, khéng gidng véi My, su
cin bing vé& quyén lyc giita cic giam dbc
diu hanh va khong diéu hanh 12 dya trén tip
quan va thyc ti&n 4p dung cua timg cdng ti
chir khong phai theo quy dinh ciia phap lut, 2%

Bo quy tic quan tri céng ti nim 2018
quy dinh hdi ddng quan tr trong cic cong ti
¢6 niém yét cin c6 t5i thiéu mdt nira sb
lugng thanh vién, khéng ké chu tich, 1a céc
gism déc khong didu hanh. Théng thuong
héi déng quan tri trong céng ti ¢ phin tai
Anh bao gm tir 2 t5i 4 giam déc didu hanh,
mét chu tich va tir S t6i 7 gidm déc bén
ngoai (giam déc khong didu hanh).?) Véi
viéc khdng cé ban giam sat phy trach hoat
dong gidm sat cac quyét dinh cta cong ti, vai
trd tach biét cua chu tich va sb lugng vuet
troi cua cac giam dée khong diéu hanh doc
{ap 14 nhimg yéu té quan trong g;up hoi déng
quan tri trong cc cong ti cb phan tai Anh dat
duge su cdn bing frong viée dua ra cic
quyét dinh ctia minh.®® D& bio dam tinh
ddc 1ap cua céc gidm dbc khong diéu hanh,
B quy tic quan fri cong ti nam 2018 dua ra

(19). Tekin N, tldd, 249.

(20). Nordberg Donald, Corporate Governance: Principles
and Issues, SAGE Publications Ltd, 2011, 81.

(21). 1.P. Charkham, Keeping Better Compary: Corporate
Governance Ten Years on, Oxford University Press,
2005, 315, 317.

(22). Christine A. Mallin, Corporate Governance,
Oxford: Oxford University Press, 2004, 102.

mét danh séch khdng day du cac yéu t5 ma
hoi ddng quan tri cin x4c dinh trong ban béo
céo thudng nién cta minh. Sy doc ldp cling
12 yéu cdu co ban va quan trong nhét déi vai
thanh phan clia c4c phdng ban quan trong
trong cdng ti nhu Uy ban luong thudng
(remuneration committee), Uy ban tién cir
(nomination committee), Uy ban kiém toan
(audit committee). Cu thé, trong khi da sé
céc thanh vién cia Uy ban tién cir nén 14 cic
gidm déc khdng didu hanh ddc lap, toan by
céc thanh vién trong Uy ban luong thudng
va Uy ban kidm todn bt budc phaj 1a céc
giam déc khdng didu hanh déc lap.

b. Vai trod, chifc ning

Héi déng quan trj ¢6 trach nhiém dé ra
muc tiéu hoat ddng cua cong ti va dua ra
chién luoc, ké hoach, chinh sach dé dat dugc
céc muyc tiéu d6.%

- Su phén chia trong trach nhiém lanh dao

Nhim trénh quyén luc théng tri ctia mot
céd nhian hodc mét nhém ngudi trong hoi
dbng quan trj, chirc ning, nhiém vu cta chi
tich (Chair) va téng gidm déc didu hanh
(CEO) dugec téch bidt rd rang, dong thoi mt
c4 nhén khang thé déng thi giit ca hai chirc
vu ndy trong ciing thdi didm va tdng giam
dbc didu hanh khong thé tr& thanh chu tich
ciia cong ti d6 ké ca trong trudng hop nhiém
ki da két thic, tnr trudng hop dugc sy dong
thuén cia da sb ¢ dong.

- Giam déc diéu hanh va gidm déc khong
diéu hanh

Khac véi hinh thic quan trj nhi cdp -
hinh thirc quan tri ma vai trd quan I va kiém
soat (giam sat) dugc tach biét 1 rang cho cac
chic danh khéc nhau, hinh thitc quan tri don

(23). Christine A. Mallin, sdd, 96.
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cip & Anh khéng ¢6 quy dinh 15 rang, cu thé
v& vai trd cia 2 chirc danh ndy. Vi thé nhin
chung khdng cb su phén biét 16 rang vé chirc
nang, vai trd cia gidm déc diéu hanh va gidm
dbc khong didu hanh trong quén trj cdng ti tai
Anh.®® Tuy nhién, dya vio céc quy dinh
trong B quy tic quan tri cBng ti cling nhu
thue tién hoat ddng, c6 thé phan bidt. chic
ning, vai trd cia hai chitc danh nay nhu sau:

- Chc gidm dbc khéng didu hanh dugc
coi nhu 12 thanh vién cia héi déng quan tri
hon 14 nhan vién ciia cng ti va vi thé vai trd
cua ho ciing s& lién quan t&i céc hoat ddng
quan licdng ti.%” Mgt trong nhimg nhiém vy
quan trong nhit cha cic gidm déc khéng
diéu hanh 13 quan sat, dnh gi4 hiu qua hoat
dong quan If clta cong ti, cling nhu hiéu qua
trong cdng viéc cta céc gidm dde didu hanh,
sau d6 s& 6 tréch nhiém bdo cdo cic vén dé
nay véi chu tich théng qua cic cufe hop cia
hdi ddng quan trj (khéng c6 sy cb mit ciia
céc giam déc didu hanh). Vi thé, c6 thé noi,
che gism déc khong didu hanh c6 vai trd
quan trong trong viéc bd phiém hodc bai
nhiém céc gidm dbc diéu hanh. Ngoai ra, céc
giam déc khong diéu hanh con c6 thé dong
g6p y kién trong hoat dong xfy dung chién
luge hoat dong clia cong ti, vi vy c6 ¥ kién
cho r?mg hoat djng kim soat cé xu hudng
try thanh nhiém vy quan trong nhét cua céc
giam dbc khong didu hanh.®®

- V& chirc niing cita céc gidm ddc didu hanh,
3 rang 14 ngay c trong trudng hop quyén lic
quin I dugc trao cho hdi ddng quan trj (bsi
didu 18 cong ti) thi hoat déng kinh doanh
hang ngay cua cong ti ciing s& dugc quan 1i

(24). Carsten M. Jungmann, 437.
(25). Carsten M. Jungmann, 436.
(26). Jungmann, tldd, 436.

8

bdi cdc ca nhén, chir khéng phai bdi toan b
hoi déng quin tri. Vi vay, héu nhu tht ca cdc
cdng viéc lign quan t6i diu hanh hoat déng
kinh doanh cia cong ti thudng duge diéu
hanh boi-gidm ddc cép cao.?” Trong moi
trudng hop, tham gia vao céc hoat dong
quan i hang ngay ciia cdng ti {a chitc ning
ciia chc giam déc didu hanh chir khong phai
12 céc giam déc khong didu banh.

2.3.2. Cb déng

V& mit If thuyét, céc cd dong c6 thé thuc
thi quyén kiém so4t cua minh trong quén trj
cbng ti cb phin théng qua bén phuong thirc:
bAu c4c ¢4 nhian ma ho cho rang phi hop lam
gidm dbc; bai nhiém céc vi td gidm dbc ma
ho khdng hai long; bio dam céc thdng tin ho
nhén dugc tr cic gidm déc 1a diy du va
chinh x4c; 12 thdng qua cdc nghj quyét tai
dai hdi cb dong dé dat duoc két qua vé quan
tri cOng ti ma ho mong muén.®®

So véi cic qubc gia ciing ap dung hinh
thitc quan tri don cdp, Anh thudng duoc
nhin nhén nhu mdt trong céc quéc gia ma
quyén lgi clia cb ddng trong cong ti ¢b phin
dugc bio vé manh mé& nhdt.® Dai hdi cb
déng 1a noi chu yéu dé cac cb ddng thue thi
quyén lgi ciia minh déi véi viée dua ra céc
quyét dinh cia céng ti. Trong su kién nay,
héi ddng quan trj s& phai bdo co két qua
hoat dong cta cong ti trong nim tai chinh
vira qua, sau d6 la phién thao luin va bo

(27). Brian R. Cheffins, Company law: Theory.
Structure and Operation, Oxford: Clarendon Press,
1997, 603 - 604.

(28). Stephen Bloomfield, Theory and Practice of
Corporate Governance - An Integrated Approach,
Cambridge: Cambridge University Press, 2013, 41 - 42,
(29). Fleckner et al., Comparative Corporate Governance:
A Functional and International Analysis, 925.
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phiéu déi véi cac vén d& duoc dua ra dé trén
co s& d6 soan thao nghi quyét cho cuge
hop.®® Tht ca cic cb déog déu c6 quyén
tham gia va bo phifu cho cic nghi quyét
duoc dua ra trong cude hop. .

Tt ci céc thanh vién trong hoi dbng
quan tri (vi du nhir c4c giam déc didu hanh)
ciing nhur cdc gidm déc khang didu hanh déu
dugc biu bsi cac ¢b dong.V Déng thai, cac
¢b dong ciing c6 quyén bai nhiém mdt hodc
1At ca cac gidc dbe tai bat ki thoi diém nio
théng qua nghi quyét tai dai hdi ¢b dong.

2.4. Sy tham gia ciia ngudi lao dpng trong
qudn tri cong (i

Khéc véi hinh thirc quan trj nhj ¢4p, hinh
thirc ma vai trd cla ngudi lao déng trong
quin t cdng ti Ja rht 6 rang théng qua co
ché dbng quyét, vai trd cha ngudi lao dang
trong quén tri cng ti tai Anh I3 tdt han ché.
Tuy nhién, Didu 172 Lut céng ti nim 2006
ciing dua ra nhitg quy dinh gidn tiép lién
quan t&i su tham gia cha ngusi lao déng
trong cdng ti khi dua ra trach nhiém cta gidam
dbc 1a phai thuc hién nhiém vy ctia minh véi
tinh thin trach nhiém cao d& giap cong ti phat
trién va mang lai loi ich cho céc thanh vién.
Dé lam dugc viée 46, gidm dbc cin cha ¥ t6i
cc yéu 16 nhur: két qua ldu dai ctia céc quyét
dinh; quyén lgi ctia ngudi lao déng trong
cdog ti; sw cn thiét cia viéc ning cao quan
hé kinh doanh véi cdc nha cung cip, khich
hang; tic déng cia cac hoat ddng clia cong ti
o1 cdng déng va mdi trudmg;... Theo dé, co
thé thiy, céc giam déc truée khi dua ra bit ki
quyét dinh nao déu can phai quan tim téi
trach nhiém xa hdi cia cdng ti va quyén loi

(30). Fleckner et al., sdd, 926.
(31). Jungmann, t1dd, 435.

&a ngirdi lao dong trong cong ti. Didu 172 1a
quy dioh phép Ii ddu tién tai Anh tryc tiép dé
¢ip quyén lgi cia ngudi lao déng nhu 13 mdt
mbi quan tam bt bugc dbi véi cac giam dbe
va dudng nhu quy dinh nay mubn xod bd
thanh kién phé bién tr truéc t6i nay vé céc
gism déc cdng ti & Anh 1 céc gidm dbc cong
ti & Anh khi quan 1i hoat ddng kinh doanh cta
¢8ng ti chi quan tdm dén viéc ngay 13p tirc tdi
da hoa loi nhusn cho céc cb dong.®?

3. Quy ché phip li quin tri céng ti b
phin 13i Cong hoa Lién bang Pirc

3.1. Hé théng quan tri nhj cdp bét bujc
tai Cong hoa Lién bang Dirc

Dirc 4p dung m6 hinh huéng t6i cac bén
lién quan vao h¢ théng quan tri doanh nghiép
cira minh, do dé trong tdm phit trién ciia céng
ti khong bj gi6i han boi viée bao vé quyén lgi
ciia céc cd dong. He théng quan trj nay c6
trong tAm 1 “méi quan hé hop tdc gifta cdc
ngéin himg, ¢6 dong, héi dong quan trj, nguoi
qudn li va nguoi lao dpng vi lgi Ich cia lao
dpng hoa binh va ning sudt cia céng 1.0

Dic tnmg ndi bit cha phAp luft cdng ti Pixc
14 sur tach biét gitta ban didu hanh (“Vorstand”)
va ban kiém soét (“Aufsichtsrat”). Mé hinh quan
tei nhi cAp ndy bit ngudn tir thap nién 70 cia
thé ki XIX. Theo Ludt cong ti dai ching cua
Ditc nam 1965 thi hé thdng quan trj cia cac
cdng ti dai chung (“Aktiengesellschaften”)
tai Pirc bat bude phai c6 hai co quan: ban
diéu hanh vi ban kiém soat. Ban diéu hanh
bao gdm céc giam ddc didu hanh quyét dinh

(32). Fleckner et al., Comparative Corporate Governance:
A Functional and International Analysis, 934.

(33). Barnett Abigail and Maniam Balasundram, “A
Comparison of US Corporate Governance and
European Corporate Governance”, The Business
Review, no. 2 (2008), 27.
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céc muc ti€u cia cdng ti va 4p dung cac bién
phap cin thiét,®” trong khi ban kiém soét
gdm cic gidm déc khéng didu hanh chiu
trich nhiém dai dién cho cac bén lién quan
giam sét nhtmg quyét dinh d5.

3.2. Ngubn lugt didu chinh hé théng qudn
tri cong ti

L2 mét trong nhitng quéc gia c6 hé théng
phép lujt civil law, phap ludt cbng ti cha Pic
dyra trén nén ting céc quy dinh cia cic vin
ban phép ludt va hé théng Quy tic quan trj
cdng ti (Deutscher Corporate Governance
Kodex, “GCGC)® - Cac quy the trong d6
trinh bay khai quat cac quy dinh phéap 1f vé
hoat dgng didu hanh va gidm sat trong céng
ti dai chang, duéi dang kién nghi va dé xult
cac tidu chuin qudc té ciing nhur trong nudc
vé quin trj doanh nghiép tét va c6 trach nhiém.

Céc van ban phap luat quan trong c6 thé ké
to1 14 Luét Cong ti dai chiing - German Stock
Corporation Act (Aktiengesetz, “AktG”);*®)
hay hé théng phap luat déng quyét (Co-
determination law) - quy ché phap Ii cho
phép ngudi lao déng dugc quyén tham gia
vao vén dé quan tri ciia céng ti tai Duc.®”

3.3. Ban diéu hanh

3.3.1. Bé nhiém, bai nhiém, sb luong
thanh vién

Thanh vién ciia ban didu hanh duge bb
nhiém véi nhiém ki 16i da 5 nim va bai

(34). Jungmann, sdd, 437.

(35). Chinh sira bd sung tn cubi ngdy 07 thang 02
nam 2017.

(36). AKtG dugc ban hanh ngdy 6 thing 12 nam 1965,
chinh sira va bb sung 1an cudi ngay 10 thang S nam 2016.

(37). German One-Third Participation (Dritte]gbG) ban
hanh ngay 18 thang S nim 2004, chinh sira v& b sung
ngay 24 thing 4 nim 20J5; German Codetermination
Act (MitbestG) ban hanh ngdy 04 thang 5 nam 1976,
chinh stra vA bd sung ngay 24 thing 4 nim 2015.
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nhiém (phai ¢6 Ii do) boi ban kiém soét va
¢6 thé dugc tAi bd phiém. Sé luong thanh
vién ciz ban diéu hanh rét da dang dua trén
quy md cda cdng ti va dugce quy dinh trong
diéu 18 cua cdng ti.

3.3.2. Chitc ning, nhiém vy

Ngoai nhiém vy 13 dai dién phép Ii cho
cdng ti - thay mat cho cdng ti trong va ngoai
tod 4n,co thé néi nhiém vu quan trong nhit
ctia ban didu hanh trong cong ti cb phan tai
Duc 14 chi dao céc hoat ddng kinh doanh cia
cdng i (quy dinh tai Didu 76 Luat cong ti dai
chiing). Theo d6, trdch nhiém didu hanh cic
vin d& cia cong ti, dic bidt 1a cac van dé
kinh doanh hang ngay cua cong ti s& |4 trach
nhiém déc quyén cua ban didu hanh. Thém
vao db, c6 thé thiy mic du ban kiém soét c6
trich nhiém giam sat hoat dong diéu hanh
ctia cong ti ¢b pbén nbung “nhiém vu diéu
hanh” khéng thudc thdm quyén hay trach
nhiém cfia ban kiém soét. -

Ban didu hanh s& dua ra cic quyét dinh
chién Juge cho cong ti théng qua viéc 1ap Ké
hoach mot cach cén than. Ban diéu hanh s2
quan li déi ngii lao déng, phéi hop cic
nhiém vu va kidm soét trong tam chién lugc
ciia cong ti. Mot sé chirc nang cu thé khac ¢6
thé ké 161 nhu duy tri kha ning tai chinh cua
cong ti, dua ra nhimg bién phap phu hop, cu
thé 1a c4c bién phép gidm sat dé cothé quan
1i va ngan chin sy phét trién cha nhimg rii
10 di véi edng ti; béo céo vé tinh trang ciia
cong ti v&i ban kiém soat, cb dong va céc co
quan chifc nang.

3.4. Ban kiém sodt

3.4.1. B4 nhiém, sb lugng thanh vién,
thanh phin

Thong thudng, thanh vién ciia ban kiém
soat s& dugc b nhiém trong c4c cude hop dai



hoi ¢b dong thudng nién (Hauptversammlung).
Theo Luat ddng quyét cia Dic (Co-
determination Act) thi tuy thudc vdo sb
luong lao déng trong cdng fi ma mat phin ba
hoc mdt nira sb thanh vién ban kiém soat s&
dugc bu bai ngudi lao dong.

Ban kiém so4t trong cdng ti ¢b phin bao
gdm tir 3 dén 21 thanh vién, tuy thuge vao
vén cb phin cia cdng ti. Trung binh thi ban
kidm sodt ¢6 khoang 13 thanh vién.®¥ Cic
thanh vién ban kiém so4t la nhimg ngudi dai
dién cho céc bén c6 quyén loi va nghia vy
lién quan nhu: cb déng, ngudi lao déng,
cong doan, dbi tac kioh doanh, cht ng, dai
dién chinh phu.

3.4.2. Chirc ning, nhiém vy

Trong khi nhiém vu r3 ring ciia ban didu
hanh 12 thyc hién hoat d¢ng kinh doanh caa
cong ti thi vai trd cia ban kiém soat trong
cbng ti 12 khéng d& dé co thé xac dinh.

Truéc hét cb thé thiy, chirc ning ni bét
cita ban kiém soat 1a bd nhiém, gidm sat va
bai nhiém thanh vién ciia ban di¢u hanh. Ho
thuc hién chiic nang ndy théng qua viée kiém
tra s8 sach, ra soét bao cao thuong nién, b
chirc va gidm sat cdng viée cha kidm toan
vién bén ngoai, phan tich cdc thdng tin dwoc
cung cAp tir ban diéu hanh va bio cdo lai cho
c4c cb dong trong cude hop dai hoi cb dong.

Mat khac, mic di ban kiém soét khéng
thé tryre tiép tham dur vao vin @& didu hanh
clia cong ti, tuy nhién, trong mdt sé trudng
hop cu thé, didu 18 hogc ban kiém soét ¢ thé
quyét dinh mot sb hoat ddng quan trong ma
néu cong ti mudn thyc hién thi nhat thiét
phai duge sy ddng y clia ban kidm soét.

(38). Fleckner and Hopt, tldd, 521 - 571.

Ngoai ra, ban kiém s04t ciing c6 thé gian tiép
1am &nh huéng 16 cac quyét dinh didu hanh
théng qua mét sb hoat déng nhu thiét 14p cac
uu dii cua ban didu hanh théng qua viéc
diéu chinh lwong c4c thanh vién ban diéu
hanh va hoat dgng ¢ vAn khi ban diéu hanh
dua ra cac quyét dinh chién lugc.

Mot chic niing quan trong nira cua ban
kiém sodt trong céng ti cb phan 14 mang ludi
quan hé véi cac bén c6 quyén lgi lién quan
va c4c dbi thc kinh doanh, ddng thdi tao nén
sw cén bing vé lgi ich gitra cdc bén trong
cdng ti ¢b phan. Pay 1a mét trong nhimg gi4
tri thuc sw cin thiét va la cdc “chic ning
mém”C? quan trong cua ban kiém soat.

3.5. Pai hji ¢é dong

Téi thdi didm hién tai thi chi ¢6 ban
kiém so4t c6 thé giam sat trude duge ban
didu hanh vi dai hdi ¢ déng chi c6 thé dua
ra bién phap xir li khi sai 1dm da xay ra
£81.% Mot s hoat dong cu thé cua dai hoi
cb dong c6 thé ké 161 nhu céc nghi quyét vé
cic quyét dinh quan trong ciia cong ti hay
quyét dinh b3 nhiém déi véi c4c thanh vién
cha ban kiém soat va kidm todn. Trach
nhiém pbap li cia c4c ban dugc gidi han
trong quy tic danh gi4 kinh doanh trong nim
tai chinh boi dai hdi cb déng.

Do khong c6 su tach biét vé thé ché gifta
ngan hang thuong mai va ngén hang diu tu &

(39). Paul L Davies., “Board Structure in the UK and
Germany: Convergence or Continuing Divergence?,”
International and Comparative Corporate Law
Journal (1.C.C.L.J,) 2, (2001): 435 - 456;

(40). Alessandro Zattoni and Francesca Cuomo,
“How Independent, Competent and Incentivized
Should NonexecutiveDirectors be? An Empirical
Investigation of Good Governance Codes”, British
Journal of Management 21, (2010): 63 - 79, 74,
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Puc,®" céc ngan hang phé théng c6 thé dam
nhiém ddng thdi cac vi tri: uy quyén quyén
biéu quyét, cb déng va chu ng. Trong cc
cong ti cb ph?m Iém & Buc, cac dai dién ngin
hing thudng chiém phin 16n s ghé trong
céc dai hdi cb dong.“? Vi dy vao nim 1992,
theo théng ké thi trung binh c4c ngin hang
chiém 16i hon 84% sb phiéu biu hién dién
tai cdc cudc hop cb déng cua 24 cong ti ¢b
phan I16n nhit nuée Pirc.“” TAm anh huong
10 16m nay ¢6 duge 12 nhdr s6 ¢ phin ma cac
ngan hang nim gifr, s6 cd phin do cac céng
ti con clia cic ngan hang ndm gii va trén tit
c&, chil yéu 14 vai trd chia ho nhu ngudi dai
dién cho nhimg khach hang da giri sb cb
phén ném giit cho ho.*¥ Piéu nay s& giup
cac ngan hang tai Buc dam bao dugc su hién
dién cua ho trong ban kiém soat cia cic
cbng ti c phin.(*

3.6. Co ché ding quyét trong quan iri
céng ti c6 phén tai Cong hoa Lién bang Pirc

Co ché ddng quyét dugc bit ngudn tx
truyén théng quan tri doanh nghiép caa Dirc
va di tdn tai dudi hinh thic hién tai ké tr
Lut ddng quyét (Codetermination Act) nim
1976. Luat ddng quyét ra doi véi muc dich 1a
huéng t6i sy tham gia binh ding cla céc cb

(41). Klaus Hopt, “Common Principles of Corporate
Governance in Europe”, in: Joseph McCahery;
Moerland, Pict; Raaijmakers, Theo; Renneboog, Luc
(Editors), Corporate Governance Regimes - Convergence
and Diversity, Oxford, 175 - 204, 186 (2002).

(42). ). Edwards/K. Fischer, Banks, finance and
investment in Germany, Cambridge, 1994, 178 ff.
(43). Baums, Theodor, “Corporategovernancesystems
in Europe- Differencesand tendenciesof convergence”,
Crafoord lecture, Universitat Osnabruick. Institut fur
Handels- und Wirtschafisrecht. Arbeitspapiere, 1996, p.8.
(44). Baums, Theodor, tidd.

(45). Baums, Theodor, tldd, 9.

12

déng va nhin vién trong viéc dua ra quyét
dinh trong cong ti. Pdng quyét vi thé c6 thé
coi 12 quy trinh dura ra quyét dinh mang tinh
dan chu & cAp do cong ti“® hay 12 mot sy diu
tr vao ngudn nhin luc va “su trao thuémg”
cho léng trung thanh ctia nhan vién déi véi
cdng ti théng qua viéc trao cho nhén vién quyén
tham gia véo cic quyét dinh ciia cong ti."”

C6 thé néi co ché dong quyét ta mot co
ché gitip ting cudng quyén hién dién va
tham gia cua ngudi lao dong vao viéc quin
tri trong c6ng ti ¢ phin tai Dirc. Theo quyén
ddng quyét nay thi ngudi lao déng s& co hai
cach d& co thé tham gia vao céc quyét dinh
cua cong ti: Thong qua ban dai dién lao déng
(work council) va théng qua ban kiém soat.

Sy tham gia cua ngudi lao dfng trong
cBng ti thong qua ban kidm soét, nhu da noi
& trén, 12 viée sb ghé dai dién cta ngudi lao
dong trong cdng ti s& chiém tr /3 (trong
trudmg hop cong ti ¢ phin c6 tir 500 - 2000
nhan vién) t6i 1/2 (trong trudng hop cdng ti
cb phin ¢6 tir 2000 nhén vién trd 1én) trong
ban kidm sodt ciia cong ti ¢ phén.

Giam déc didu hanh cia Volkswagen -
Mobt trong nhimg tap doan san xuét 6 t6 hang
dAu ctia Puc di timg tuyén bd: “Tai sao t6i
phdi quan tém t6i ¢6 déng, nhitng ngudi 16i
chi gap mét 1dn méi nam. Piéu quan trong
hon nhiéu & t6i can quan tém t6i ngudi lao
dong trong cong ti, nhimg ngudi 6i gdp

(46). Page, R., Co-determination in Germany - A
beginner's Guide, Hans Boeckler Stiftung, Working
paper 33, 2009.

(47). Kommision Mitbestimmung, Mirbestimmung und
neue Unterneh kulturen - Bilanz und Persp
Bertelsman Stiftung, Guetersloh, 1998.
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hang ngay".“®

4. Uu diém va nbuge didm cda cdc md
hinh quan trj céng ti cd phin

4.1. Uu diém vé nhugc diém cia hé tho"ng
quan tri dom cdp tai Vieong quéc Anh

4.1.1. Uu diém

Hi ddng quan 1rj 1 co quan thuc hién
¢4 hai chirc nang diéu hanh va gidm sét cac
hoat déng kinh doanh cida cong ti, vi vy,
mic di céc thanh vién cia héi dbng quan tri
6 thé 1a gidm déc didu hanh hojc giam déc
khong didu hanh nhung nhin chung tét ca
chc gidm déc-déu c6 thé tidp can céc thong
tin cia cdng ti mdt cich tric tiép va diy du
nhw nhau.“? Cic gism dée khong didu hanh,
véi tu cach 12 thanh vién ciia hdi déng quan
tri s& duge tham gia diy du trong qué trinh
dua ra quyét dinh cia cdng ti, vi vay ho co
thé d& dang tiép can dugc véi cac thdng tin
lién quan quan trong, ddng thdi ciing c6 thé
dua ra.duge nhimg ¥ kién déng gép trudc
khi cong ti dua ra mdt quyét dinh cy thé.
Day c6 thé néi la uu diém cia hinh thicc nay
so véi hinh thirc quan tri nhi cip khi kha
nang tiép cin thong tin cla cac thanh vién
ban kiém soat 12 kha han ché, phu thuc vao
céc thanh vién ban diéu hanh.

Ngoai ra, qua trinh dua ra quyét dinh cia
cong ti sé nhanh chéng hom. Trong co ché
quan tri nhi clp, trong mot sb trudmg hop,
quyét dinh cua ban quéan trj muén dugc
théng qua cin duge sy ddng y cla ban gidm
sat va thudmg thi qué trinh nay dién ra trong
khoang hai tudn trd 1€n do cdc cudc hop cla
ban kiém soat thudng khéng dién ra thudmg

(48). Klaus Hopt, tldd, 188.
(49). Jungmann, tldd, 459,

xuyén.®” Ngugc lai, trong co ché quan tri
don cép, véi thn sudt cac cude hop hsi déng
quén tri didn ra thudng xuyén hon®" s¢ gitip
céc thanh vién cia hdi ddng quan trj nim bt
dugc ddy du va chi tiét cc hoat ddng kinh
doanh hing ngay cua cbng ti va tr do
khodng thdi gian xem xét dua ra cic quyét
dinh s& duoc rat ngén déng ké.

4.1.2. Nhuge diém

Cac thanh vién ciia hdi ddng quan trj s&
thyc hién c& chic nang quan'li va gidm sat,
vi vdy ho phai abi mat véi tinh trang kho xur
46 13, ho s& dua ra cac quyét dinh ddng thoi
ciing ty minh gjdm st cac quyét dinh d6.
Theo nhu cdc cude khao sit, cac gism déc
khéng diéu hanh cé nhén thirc kha 6 rang vé
vai trd chién luge ciia minh nhimg lai kha
mo hd vé& vai tro giam sat.®?

Viéc hoi déng quan tri ¢é cc thanh vién
trung 14p va bodn toan tdp trung vdo vai tro
gidm sét cia minh 1a thét s cin thiét trong
co ché quan tri don cép va nhu d2 phén tich
& trén, trach nhi¢ém nay thudng thuge vé cac
giam déc khong didu hanh déc 14p. Tuy
nhién, theo théng ké thi cé téi 23% céc cong
1i niém yét trong FTSE 350 tai Anh vin cdn
¢6 cac giam déc khdng didu hanh khéng doc
1ap.®® R4 rang sy doc lap cua cac gism déc

(50). Jungmann, tldd.

{(51). Knut Bleicher and Herbert Paul, Das amerikanische
Board-Modell im  Vergleich zur deutschen
Vorstands-/ Aufsichtsratverfassung Stand und
Entwicklungstendenzen”, Die Betriebswirischaft,
(1986): 273,

(52). Brandon M. et al, European Boards of Directors
Study, London: Kom/Ferry International: 1996, 26,
(53). Grant Thorton, Corporate Governance Review
2018. Retrieved from: https:/www.grantthomton.co.
uk/globalassets/].-member-firms/united-kingdom/pd {/
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khéng didu hanh dugc coi 1a mdt trong
nhimg yéu cAu tién quyét cho kha ning thuc
hién ca hai nhiém vu quan )i va giam sat cua
hi ddng quan tri. Viéc tim phuong thirc
dim bao tinh dgc l4p cuia cic gidm ddc
khong didu hanh c6 18 vAn 1a bai toan kho
cho hé théng quén tri don cp.

4.2. Uu diém va nhuge diém cia hé
théng quan tri nhj cﬁ'p tai Cong hoa Lién
bang Dirc

4.2.1. Un diém

- Tinh déc lap trong quan If cong ti

. Su phén cap quan I hay néi cach khéc 1a
tinh dgc 13p trong quan li cong ti 1a uu diém
ndi tcdi nhét cua hinh thicc quan trj nhi cdp.
Boi vi “xu huéng ty bién minh”®® cua mdi
c4 nhin, mdt giam déc didu hanh s& khéng
bao gidr c6 thé gidm sit nhimg quyét dinh
clia minh mot cach ¢ hiéu qua. Vi thé, sy
xung d6t vé quyén loi nay c6 thé s& duge
han ché mdt céch hiéu qua bling cach trao
trach nhiém gidm sdt ndy cho mét ci nhén
khéac - ngudi ma hoan toan dgc 14p va khong
lién quan t6i cong viée quan If hang ngay.

Trong hé théng quén tri nhj cip cta Dic,
c4e giam dbc diéu hanh khong thé ap dat s
anh hudng cta minh déi véi nhimg vi tri
thanh vién ban kiém soat do lao déng trong
cong ti bdu (chiém tir 1/3 t6i 172 s thanh
vién trong ban kiém sodt). Thém vao db, dé
giam thiéu hon nita tm anh huéng ciia cac
giam dbc diéu hanh t6i hoat déng cia ban
kiém soét, ban kiém soét c6 thé bao gbm sé

documents/corporate-governance-review-2018.pdf
(54). Natiirliche Selbstrechtfertigungstendenz, Federai
Court of Germany (Bundesgerichishof, “BGH”) 25.
November 2002, BGHZ 153, 32, 42; Bockli, in:
HommelhofT et al, 255, 267 (2009).
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lugng hop li cac thanh vién doc lap.

Dbi v&i hoat déng blu thanh. vién ctia
ban kiém so4t, dé giam thidu sy anh hudng
cia cac gidm déc diu hanh trong cong ti,
ban kiém soét s& 14p mdt uy ban dé cir, dé
xuét cc dai dién cb dong du trinh do dé try
thanh thanh vién ciia ban kiém soat tai cuge
hop dai hoi ddng cd déng. Trong nam 2013,
trung binh ¢6 t6i 97% trong tong s& ban
kiém soat cha cdc cong ti tai Dirc thanh lgp
mét uy ban dé cir gdm cac dai dign cb dong
c6 du didu kién tai céc cudc hop dai hoi déng
cb dong theo mt quy trinh minh bach.®®

Vi vdy, ¢o thé thiy hé théng quan tr
cbng ti cb ph?m tai Puc da trao quyén han
cho céc bén lién quan bing cach gitip ho c6
thé kiém soat duge quyén lgi cia minh - giai
phdng céc kiém so4t vién khoi su phu thuge
vio sw quan li. Trong nim 2011, ban kiém
504t ctia 100 cOng ti 16n nhit nuée Pirc bao
gbm 21% giam déc doc 1ap, 49% ngudi dai
dién cia lao dong trong cong ti, 8% s& ngudi
dugc dé cir truc tiép boi cb dong, 5% gidm
dbe didu hanh tidn nhiém va 19% sb img
vién doc 1ap khac.*®

- Co ché dbng quyét

C6 thé néi trong cong ti cb phin, nguoi
lao dong va cb déng khi tham gia cong 1i sé
¢ cang mdt muyc dich, a6 1a huémg t6i sy
phét trién 8n dinh va lau dai cho cong ti.
Quyén loi gibng nhau nay cua ngudi fao

(55). Heidrick & Struggles, Towards Dynamic Govemance
2014 - European Corporate Governance Report.

(56). Roth, Markus, “Corporate Boards in Germany",
in: Davies, Paul; Hopt, Klaus, Richard; Van Solingen,
Gerards (Editors), Corporate Boards in Law and
Practice: A comparatve Analysis in Europe, Oxford,
253 -264,2013.
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dong va cb dong trong cbng ti c6 thé ngin
chéin viée céc gism dbc didu hanh theo dubi
mot cach qua mirc cén thiét nhimg dy 4n rui
ro, vi cdi loi trude mit. Thém vio dé, dé
khuyén khich, tao ddng Iye cho cic nha quan
If thi nhitng dai dién cia ngudi lao dong va
cb dbng trong ban kidm soat ¢6 thé thay déi
cu triic lrong thudng cho ho.

Nhe viée dong thong tin gitta cdc ban va
ngudi lao ddng dugc cai thién mdt cach ding
ké thdng qua co ché ddng quyét, ngudi fao
ddng cb thé tiép cén 11 céc thong tin lién
quan tdi hoat ddng cua céng ti vi cb thé trye
tiép déng gop ¥ kién cia minh véi cac quyédt
dinh cia cong .07

Ngoai ra, viéc ngudi lao dfng duge
quyén tip cin véi céc théng tin v& hoat
déng cua cbng ti cling nhu gidm sat cic hoat
ddng nay s& tao nén mai trudmg Iam viée dén
chii vA gidm thiéu tinh trang dinh cdng, bléu
tinh clia ngudi lao ddng.

4.2.2. Nhuge diém

Miic du viéc ddc 18p trong quén li cdng ti
14 rét quan trong, mot thanh vién trong ban
gidm sat vAn c6 thé thiéu nhimg thong tin
hotic kién thirc cAn thiét dé thuc hién hoat
dong giam sat mdt cach c6 hidu qua déi voi
hoat ddng didu hanh. Mot vén dé phét sinh
d6i véi viéo tach riéng ban kiém soat d6 1a
co quan nay s& thiéu hut kién thirc kinh
doanh ndi b. Ban kiém soat néu thiéu
nhimg kién thirc chuyén mén s& kh6 c6 thé
dua ra drge nhimg dénh gia va déng gbp cé

(57). Edwards, 1.S., Eggert, W., and A.J. Weichenrieder,
“Corporate Governance and Pay for Performance:
Evidence from Germany”, Economics of Governance,
(2009).

gi tri di véi hoat d6ng quan trj céng .69

Nhuoe didm nay c6 thé duge khic phuc
bing céch bd nhiém céc thanh vién 12 nhimg
gi4m déc didu hanh cfi, nhimg ngudi c6 kién
thifc chuyén mén ciing nhu kinh doanh néi
bg; tuy nhién, theo quy dinh cta phép luft
thi s6 Iugng nhiing thanh vién nay t5i da chi
12 02 ngudi trong ban kiém soat, dé tranh
viéc mbi lién hé truc tiép cia c4c thanh vién
niy véi ban didu hanh s& lam anh hudng téi
su dgc 14p cuia ho khi da 12 thanh vién cia
ban kiém s04t.®® Cin lwu ¥ ring, nhiing
thanh vién cil ctia ban didu hanh s& khong
thé duge bd nhi¢m vao ban kiém soat trong
vbdng 02 nim ké tir ngdy ho chim dut tr cach
thanh vién clia ban diéu hanh, tri truéng hop
ho duoc dé cir bai 25% b dong.

Su thiéu cin dbi trong vén dé tiép cén
théng tin dugc thé hién rd rét trong vide ban
diéu hanb 12 ngudn théng tin gin nhu duy
nhdt cia ban gidm sit. Ban didu hanh c6
trich phi¢m thuong xuyén cung clp thong
tin cy thé va nhiing béo cédo dic biét néu
duge yéu chu cho ban kiém soat, tuy nhién,
didu ndy ciing c6 nghia 1a ban diéu hanh 1a
co' quan hru gift todn b thdng tin lién quan
16i hoat déng kinh doanh ciia cdng ti cd phin
va viéc nhAn manh trong tam théng tin béo
cdo theo § kién c4 nhan hojc c6 bdo cdo
nhimg thdng tin ho dang nm giit hay khéng
1a tuy thube & ho. Vi vdy, rii ro kiém soat

(58). John Robert et al, “Beyond Agency Conceptions
of the Work of the Non- Executive Director: Creating
Accountability in the Boardroom”, British Journal of
Management 16, (2005): 5-26.
(59) Thomas Raiser and Rudxger Veil, Recht der
pitaigesellsch - Ein Handbuch fiir Praxis und
Wu:enxchaﬁ”, Sth edition, Mtunchen, section 15,
recital 33 (2010).
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khéng hiéu qua do sy thiéu hyt théng tin hodic
théng tin khéng chinh xac c6 tén tai trong co
ché quan trj nhj cf;p cua Duc. Tuy nhién, dic
quyén cia ban kiém soét duge tricc tiép kiém
tra tht ¢4 cac gidy to tai lidu ciia cong ti ciing
1a mt yéu té khic phyc rii ro nay.

5. Kinh nghi¢m cho Vi¢t Nam

Quan trj cdng ti 12 vAn d& hét sic quan
trong, givip ci thi¢n higu qua hoat ddng ciing
nhu ting cudng kha ning chéng dé rii ro cho
doanh nghiép. Dic bi¢t khi Viét Nam ngay
cang héi nhip siu rong vao nén kinh t& toan
chu, cic doanh nghiép Viét Nam cin cha
trong t&1 vén d& nay mot cach nghiém tic. Dy
4n dnh gia Thé diém quan trj cong ti khu vue
ASEAN da bt ddu tién hanh d4nh gid cic
doanh nghiép Viét Nam tir nim 2012. Cho
dén nay, diém sé cta cac doanh nghiép Viét
Nam niém yét ciing di dugc cai thién nhung
muec d6 cai thién la kha chidm va khi so sanh
vai cac nude tham gia danh gia trong khu vire
ASEAN thi vin con & mic trung binh. Nam
2015 Viét nam dat tdng diém trung binh 13
36.75, ¢6 sy tang nhe so v6i nam 2014 (35,1)
va con cach biét rét xa so véi diém sb cia cac
nuéce nhu Singapore hay Théi Lan.&®

Tur géc nhin so sanh véi mé hinh quan tri
ciia cong ti cd phin cba Anh va Pic, mb
hinh qun tri ctia ¢dng ti cb phan Viét Nam
cAn hoan thign mot sb diém sau:

Thir nhét, dé nang cao tinh hiéu qua
trong quan trj cong ti, trudce hét céc nha quan
licong ti cAn ning cao néng luc quén trj, cin
nhén thirc diy dii va sau sic vé vai ro va
nguyén thc quan trj. Kbi d4 c6 nhimg nhin

(60). B4o cdo thé diém quan trj cong ti khu wyc
ASEAN n3m 2015 - 2016.
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thirc diy du v& y nghia, vai ro hoat déng
quén tr, ho s& tu nguyén quan licdng ti theo
huéng phét trién bén vimg, 161 da hod higu
ning hoat dong, gidm xung djt loi ich cia
cac bén lién quan ciing nhu tudn tha ding
theo céc quy dinh ciia phap luat.

Thir hai, su tach bach giita chirc ning
diu hanh va gidm sit trong cac cong ti ¢b
phén tai Viét Nam vin chua dugc triét dé khi
céc gidm dbc diéu hanh hay thanh vién hgi
déng quan tri vin duoc quyén dé cir, gioi
thidu va bo phiéu bdu ra cac thanh vién ban
kiém sodt hay thanh vién dgc I3p hoi déng
quan tri. D& ning cao higu qua chic ning
cta ban kiém soat hay cac thanh vién dgc
lap, can stra ddi cac quy dinh lién quan toi
viéc biu ra ban kiém soat va thanh vién déc
1ap hoi dbng quan tri theo huémg céc thanh
vién h6i ddng quin trj vi ban gism déc
khéng duge quyén dé cir hay gioi thiéu va bo
phiéu biu ra c4c thanh vién ban kiém soét
hodc thanh vién doc lap hdi dong quan tri.
Diéu nay s& giap tranh tinh trang ban kiém
sodt hay cdc thanh vién dgc lap hoi dé\ng
quan trj hogt déng vi lgi fch cua héi ddng
quan tri va ban gidm déc.

Thit ba, nhan thirc cuia c6 dong ciing cén
phai dugc ning cao dé dam bao 1At ca cac cd
dong déu thyc hién ding quyén lgi va nghia
vu cua minh va tich ¢yc tham gia déng gép
vao hoat dong quan li, gidm sét trong cdng ti.

Thir 1, thanh vién déc 14p hdi ddng quan
tri dang la xu hudng tit yéu trong quan tri
cdng ti cb phin trén thé gici va Viét Nam
cfing khong phai 1& mdt ngoai 1&. Tuy nhién,
c4c quy dinh v& vi td nay theo Ludt doanh
nghiép ndm 2014 t5 ra khé so sai khi chi dua
ra duy nhét mét khoan trong Bidu 151 vé tiéu
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chudin va didu kién lam thanh vién déc Iap hoi

ddng quan tri. Véi chitc nang 14 gidm sat va
1 chirc thye hién kiém so4t déi véi viéc quan
Ii diéu hanh cong ti, phap luit cin dua ra
uhimg quy dinh cu thé va chi tiét hon vé vi tri
ndy trong cong ti ¢ phin dé tranh tinh trang
cac cong i biu ra vi trf ndy chi mang tinh
hinh thirc va khdng c6 gia tri trén thyc tién.

Cudi cimg, cin hoan thi¢n hon nita phép

luit vé cdng khai, minh bach hoa théng tin
trong quan tri cdng ti cd phin dé tranh
nhimg hanh vi gian 1an, thao ting cdng ti va
cac hanh vi gdy anh huéng tidu cuc dén loi
ich ciia ¢ déng./.
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