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QUYEN CUA BI PON
TRONG THU TUC HOA GIAI TRANH CHAP
KINH DOANH, THUONG MAI

® CAO NHAT LINH - PHAM VIET TRUNG

TOM TAT:

Hoa gidi 12 mdt trong cac thi tuc 18 (ung dugc quy dinh trong Bo luat TS tung din sy nim
2014 (BLTTDS 2015) va Ludt Trong tai thyong mainim 2010 (Luat TTTM 2010). Tuy nhién, véi
w cdch 13 bi don, néu xét th&y minh khdng c6 vi pham d€n quyén, 1gi ich hep phép ciia nguyén
don hoiic ¢6 vi pham nén mudn thda thuin véi nguyén don thi bi don ¢6 quyén y quyét dinh tham

gia hoa gidi hay khong.

Tir khéa: Nguyén don, bi don, hoa gidi, tda dn, trong tat.

1. Quyén khéng tham gia hoa gidi

B6 ludt T8 tung din sy nam 2015 (BLTTDS
2015) ¢6 hai nhém thd tuc gidi quy@t vu 4n dan su
12 thi tuc thong thuéng va thi tyc rit gon. Trit
trugng hgp vu dn ma phdp ludt quy dinh “khong
duge hoda gidi™ hoac “khéng nén hanh hoa gidi
duge” thi hda gidi chi dugc ti€n hanh trong giar
doan chuén bj xét xtr d6i vdi thi e théng thuiing
vi hoa gidi i phién tda sd thfm dai véi thd tuc
riit gon. BAi vdi vu 4n “khéng dugc hoa gidi™ thy
thdm phan phai bd qua thii tue md phién hop hoa
gidi. Nhung d&1 véi mot s6 trudng hop vu dn
“khdng ticn hanh hoa gidi duge” thl vé nguyén
tdc, tham phin phdr lam thi tuc md phién hoa
¢idi nhung khéng ti€n hinh hda gidi. Nhu viy,
ngoai trif hai trudng hdp ludt quy dinh khdng dudge
hoa gidi theo Diéu 206 cia BLTTDS 2015, thi doi
v@i thi tuc thong thudng thi sau khi thy Iy, mot
trong nhitng thii tuc bit bude phdi 1i€n hanh la
thdm phén phii gifi cho cdc dudng sy (trong do
¢6 bi don) thong bio vé phién hop ki€m tra viée

giao ndp, ti€p cin, cong khai ching e va hoa
giii. d€ chusin bi thii tuc hoa gidi. K& ir thdi diém
nay, bi don c¢6 thé w dinh doat va quyél dinh
khong tham gia hda gii1. d€ vy dn khéng 1ién
hanh hoa gidi dugc theo har hudng: Thit nhd’. chd
dong vang mat taj phién hoa gidr Thit hai, chi
dong dé nghi tda 4n khdng tign hanh hoa gidi.

Truong hop thi nhét, bi don chii djng ving mat
tai phién hoa gidi.

Chi dong ving mit tai phién hda gidi c6 thé
duge thue hién biing cich ¢ y ving mat ma
khéng (héng bdo cho toa dn hodc ving mat cé
théng bdo vdi ly do chinh ding Quyén chi déng
nay khéng duge liét ké true ti€p trong nhém
quyén cha bi don, nhung gidn tiép dugc thira nhin
thdng qua trugng hop khing 1én hinh hda giai
duge tai khodan 1 va khoin 2 Bidu 207 cia
BLTTDS 2015 vé khi“dd duge Toa dn tri¢u 1ap
hgp I& 1an thit hai ma viin & tinh viing mat” hoic
“khdng thé tham gia hoa gidi duge vi c6 ly do
chinh ddng".
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B3&i v8i trudng hgp “da dudc Toa dn tricu ap
hgp 1é 1dn thit hai ma vAn c6 tinh ving mat”, bi
don 6 quyén khéng théng bio véi toa 4n 1 minh
s& vang mit. Pay la quyén cda bi don, vi bi don
hoan toan khéng bi ché tai nao va ciing khéng
mat di quyén dudc tham gia thda thuin trong cdc
giai doan 18 tung ti€p theo.

Cén luu ¥ ring. thdng bdo vé phién hop ki€ém
tra viéc giao ndp, 1i€p can, cong khai chitng ct va
hoa gidi 12 théng bdo chung. Thé nhung, thi tuc 16
tung sé dugc thurc hién rnéng. vdi hai bién bin
riéng. Mot bién bdn vé kidm tra viée giao ndp,
uép can, cong khai chirng cif v mt bién bin hoa
gidi. Do d6, néu tai phién hop ki€m tra, viéc giao
ndp, ti€p can, cong khai chitng cif va hoa gidi, khi
thim phdn ti€n hanh thi e kiém tra viéc giao
nép. ti€p cin, cdng khai chitng cu thi bi don c6
mit, nhung dén thd tuc hoa gidi thi bi don chi
ddng ra vé, khong tham gia hoa gidi thi van dugc
xem li bj don cd y ving mit phién hoa gidi. Do
d6, viéc chi déng ¢8 y viing mit cda bi don tai
phién hoa gidi 1dn dau dudc thyc hién cho dén hét
thdi gian thim phén lam thi tuc bit dau phién hoa
gidi. Cé nghia 13, trudng hop bi don chi dong ¢&
y ving mitldn dau thi theo trinh v, toa dn da 1am
thi e md phién hda gidi, nhung khdng tién hinh
hoa gidi vi ly do dudng sy ving mit. Quyén chi
dong nay chua k&t thic, bdi vi theo thi tuc t&
tung, thim phén cé quyén tién hanh thi tyc thong
bdo ldn thit hai va lam thi tue md phién hoa gidi
lin thd hai. Tuy nhién, khi duac triéu tap hop 1€
14n thd hai. bi don vin c6 quyén chd déng c6 §
ving matma khong can phdi théng bdo cho tda dn
vé sy veng mit d6. Nhu viy, bi don cd thé cin et
vao quy dinh vé &'y ving mit d€ c6 thdi gian suy
nghi vi quy€t dinh ving mit tai phién hoa gidi
hay khdng. N&u quy€t dinh ving mit tai phién
hoa gidi 1dn ddu thi by don vin c6 th€ dugce toa dn
thong bdo phién hoa gidi ldn (i€p theo. Lic dé,
dé&n khi dién ra phién hoa gidi 1dn iép theo. bi
dan vin c6 quyén quy&t dinh ving miat ma khong
théng bdo cho toa dn.

D41 véi trudng hop bi ddn khong thé tham gia
ii dugc vi ¢6 |y do chinh ddng thi ciing xem
It vu dn khéng ti€n hanh hoa gidi duge. Tuy

v rrong trudng hop ndy, bi don phdi thong

ho
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bdo cho tda dn 1y do chinh déng khdng thé tham
gia hoa gidj dudc. Pay cing I3 trudng hop chi
déng khong tham gia hoa gidi, nhung cé 1y do
chinh ding, chit khong phdi cd y ving mat
Trudng hop nay thi BLTTDS khéng xde dinh s¢
1an vi ly do chinh ddng d€ khong ti€n hanh hoa
gidi, trong khi d6, n€u bi don ¢ y ving mit lin
thd hai khi Toa &n (riéu 1ap hgp I€ thi s€ xem nhu
vu 4n khong ti€n hanh hoa gidi duge.

Trong thi tyc rit gon, quyén khéng tham gia
hoa gidi trén cd sd chi dong c§ ¥ ving mit hodc
ving mit c6 1§ do chinh ddng chi dudc thuc hién
1ai phién tda xét xr s6 thim. B&i vi. trong quy&t
dinh dua vy dn ra xét x{t theo thi e rit gon,
khéng c6 thong tin vé viéc duong sy sé duoc hoa
gidi1ai phién da. Do d6, trudc khi phién toa xét
xif theo thi tue rit gon dude khai mac, duong sy
hoan toan khéng dugc chii déng quyét dinh sé
vdng mit trong phién hoa gidi. Nhu vy, trong
trudng hop nay, chi c6 thé dp dung tudng ur khi
dudng sy ¢d § ving mit tai phién tda (déng oghia
vdic6 y vdng mit do tda dn triu tip hap 1€),
viing mit, khéng thé tham gia phién tda vi cé ly
do chinh ddng (ddng nghia vai viéc khdng thé
tham gia hoa gidi duge vi ¢6 ly do chinh ddng)
hodc dudng sy dé nghi xét xit ving mat (ddng
nghia vdi viéc dudng sy dé nghi khéng ti€n hanh
hoa gidi).

Trieong hop thit hai, bi don c6 quyén chii dong
dé nghy 1oa dn khéng 1ién hanh hoa gldi.

Biy la quyén chung cda duong su. trong d6 c6
quyén ciia bj ddn, dugc ghi nhin i khodn 4 Diéu
207 cda BLTTDS 2015. Quyén nay cing dugc
thyte hién ké (i khi bi don nhan dugc thong bdo
vé phién hop ki€m tra viéc giao nop, 1i€p cin,
cdng khai chiing cit vd hoda gidi. Cu thé, khi bi
dan dd chd dong yéu ciu toa 4n khéng hoa gidi
thi tda dn s& khéng tién hanh thi ye md phién
hoa pidi. Diéu nay c6 nghia 1a bi don vin c6 thé
¢6 mat tham gia phién hop dé thyc hién thi tuc
ki€m tra viéc giao ndp, i€p can, cdng khai ching
cd, nhung khdng c6 thii tuc hda gidi. Trudng hgp
ndy khic véi trugng hop duong su chi dong c6 ¥
ving mat hogc ¢6 1y do chinh didng d€ ving mat.
Bdi vi trugng hdp dudng sy chii dong dé nghi toa
dn khong ti€n hanh hoa gidi thi tda 4n sé khong
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lam thi e md phién hop hoa gidi va khong ti€p
tuc théng bdo cho cdc duang sy d€ (i€n hanh hoa
gidi trong thdti gian con lai cia giai doan chudn bj
X€L Xt

Theo thi tuc rdt gon, bi don cing c6 quyén
chi dong dé nghi toa 4n khdng ti€n hanh hoa gidi
theo quy dinh tai Khodn 4 Biéu 207. Thé nhung,
quyén nay phii thyc hién tai phién tda. Bd1 vi
trude khi md phién toa, bi don khéng dudce théng
tin trong cdc Théng bio vé phién hop ki€m tra
viéc giao ndp, ti€p cin, cdng khai chitng c va
quyét dinh dua vu 4n ra xét xi sd thim theo thi
tuc rdt gon.

Trong (& tung trong tai, Piéu 9 cia Lujt
TTTM 2010: “Trong qué trinh 18 tung trong tai,
ciic bén 6 quyén ty do thuong lugng, thda thuin
vdi nhau vé viée gidi quyét tranh chdp hodc yéu
cAu Hé1 dong trong tai hoa gidi d€ cdc bén théa
thuin vé1 nhau vé viéc gidi quy€t tranh chip”.
Nhu vy, cdc bén (trong d6 cé bi don) cé quyén
khéng tham gia hda gidi n€u khéng c6 hanh vi
yéu cdu Hoi ddng trong tai hoa gidr. Do dé, do
nguyén don cé yéu cdu hoa hoa gidi, nhuog bi
don khéng yéu cau hoa gidi tht Héi déng trong
1di khong ti€n hanh hoa gidi.

2. Quyén tham gia ha giai

Tham gia hda gidj do tda 4n 1ién hinh 1d mdt
trong c4c quyén cda dudng sy ni chung dudc quy
dinh tai khodn 11 Bidu 70 cda BLTTDS 2015.
Nhu vy, trir cdc trudng hdp vu 4n khéng duge
hoa gidr (Diéu 206) va vu &n khong ti€n hinh hoa
gidi duge (D1éu 207) thi toa dn phai ti€n hanh hoa
gidi d€ ddm bido quyén tham gia hoda gidi cda cdc
duong su. trong d6 c6 bi don. Tuy nhién, quyén
nay chi ¢6 thé thuc hién dude khi c§ sy dong y
tham gia hoa gidi cia mét holic cdc duang sy
khdc. Néu 18t ¢ cdc duong su khéc khéng dong
y tham gia hda gidi thi bi dan khong thé thyc hign
quyén ndy.

Theo khodn 3 Diéu 212 cda BLTTDS 2015,
“Trong truéing hdp quy dinh tai khoin 4 Diéu 210
cia BG ludt ndy ma cdc dudng sy ¢é mat thda
thuin duge vdi nhau vé vice gidi quy€t vu dn thi
théa thuin d6 chi ¢é gii tri 61 v6i nhitng ngudi
c6 mit va dude thim phdn ra quyét dinh cong
nhin néu khéng dnh hudng dén quyén, nghia vy

cia dudng st ving mat. Trudng hdp thda thuan
ctia ho cé dnh hudng dén quyén, nghia vu cda
dudng sy ving mit thi thda thuin nay chi c6 gid
tri va dudc thim phdn ra quy€t dinh cong nhan
néu duge duong sy ving mit tai phién hoa gidi
déng y biing van bdn", Ciin cif vdo quy dinh nay.
van cé rudng hgp BLTTDS 2015 cho phép thim
phdn ti€n hanh hoa gidi trong trudng hop ¢4
dudng sy ving mit.

Trong t8 tung trong tii, ngoar Biéu 9 thi Piéu
50 ctia Ludt TTTM 2010 cing ¢6 quy dinh: “Theo
yéu cdu clia cdc bén, hdi ddng trong tai ti€n hanh
hoa gidi d€ cdc bén thda thuin v6i nhau vé viéc
gidi quy€t tranh chdp..”. Do d6, bi don chi cé
quyén tham gia hoa gidi khi cling c6 yéu cdu clia
bi ddn va nguyén don vé viéc hoa gidi. Noi cach
khdc. quyén tham gia hoa gidi cda bi don chi duge
thyc hién khi ¢ bi ddn va nguyén don c6 yéu cau
hoi déng trong i1 hoa gidr. H6i ddng trong 1ai
khéng té chiic phién hoa gidi khi khéng c6 yéu
ciu clia c4c bén.

3.Ba't cAp va huéng hoan thién

Quyén ciia bi don trong tranh chap kinh doanh,
thuong mai dudc quy dinh trong BLTTDS 2015
va Ludt TTTM 2010, trong ¢6 ¢6 cdc quyén lién
quan d€n hoa gidi. Tuy nhién. nhiéu quy dinh
trong hai dao ludt nay con khd nhiéu bdt cip cdn
hoan thién.

Thit nhé1, d6i voi quyén khéng tham gia hoa
gidi

Theo thi tuc thdng thudng, nhu phéin tich néu
trén thi bj don c6 thdsi gian d€ thuc hién quyén
quy€t dinh vang mdt tai phién hoa gidi. B3i vi
trong Théng béo vé phién hop ki€m tra viéc giao
nop, Li€p can, cong khai chifng cif va hda gidi dd
¢6 thdng tin vé viéc s& c6 thi tue hda gidi. Tuy
nhién, déi v6i thd tuc rit gon, hoa gidi khong
dudc ti€n hanh trong giai doan chudn bi xét xr
mil chi duge ti€n hanh i phién toa sd tham.
Theo Khodn 3 Piéu 320 thi “Sau khi khai mac
phién 16a, thim phdn ti€n hanh hda gidj, i
truegng hgp khong duge hoa giditheo quy dinh ta1
Diéu 206 hojc khdng ti€n hinh hda gidi duge
theo quy dinh tai Biéu 207 cla B¢ lujt niy”. Th&
nhung, trong nd1 dung cia quy€t dinh dua vu dn
ra xé1 xi theo thi tyc rit gon theo quy dinh tai
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Diéu 318 cia BLTTDS 2015 khéng c6 théng tin
cho dudng sy bi&t vé vide s& ¢6 thi tuc hda gidi
tai phién tda. Do d6. trong khodng thdi gian ¥
khi c6 quy&t dinh dua vy 4n ra xé1 x{f theo thi
tuc rit gon dén trude khi khat mac phicn tda, bi
aon khéng c6 quyén quyét dinh trudc 13 sé viing
mit tai thi tuc hda gidi. N61 cdch khic, trong thai
gian ndy, néu bj don chi mudn tham gia phién tda
xét xt ma khong tham gia hoa gidi thi khéng thé
dudc. Nhu viy, trudng hop ¢d ¥ ving mit tai
phién hoa gidi khéng thé xay ra vi phién boa gidi
12 mot phan thi tyc t1ai phién 1oa. Trudng hgp ndy
td ving mat tai phién toa va s& duge 4p dung
theo thi tuc dudng su ving mit tai phién toa,
ddng thisi viing mat ta1 phién hda gidi. Bén canh
d6. quyén “yéu cu tda &n khdng 1i€n hanh hoa
gidi" cling khé c6 thé thuc hién dudgc trude khi
khai mac phién t0a. Bdi vi, nhu di phén tich,
Quyé&t dinh dua vy dn ra xét x{ theo thi tuc rit
gon khéng ¢6 thong tin vé thd tuc hoa gidi. Do
dé, bi ddn néi riéng va dudng sy néi chung chi
dugc thye hién quyén niy sau khi khai mac phién
tda sd thim theo thii tc rdt gon, lic thim phin
gidi thich quyén, nghia vu ciia cdc bén va chuin
bi thd e hoa gidi.

Do do, d€ ddm bio quyén ciia bi don mét cach
day dii nha't vé viéc chi mudn tham gia phién toa
mi khéng mudn tham gia hda gidi, BLTTDS nén
tdch phién hoa gidi va phién toa thinh hai thd
tuc ddc lap uén hanh lién tue véi nhau. C nghia
li nén (¢ chirc phién hoa gidi ddc 1ap trude. khi
hoa gidi khéng thinh thi tda dn s& lam thi e
khai mac phién toa d€ ti€p e xét xi¥ vy 4n. Nhu
viy. trong quy&t dinh difa vu dn ra xét xit sd thim
theo thi tuc rdt gon phédi néu rd ¢ hat thi we
doc 13p va xic dinh thdi di€m biit ddu cla ting
thi tue. Hodc phdy tdch ra hai van ban déc lip
khi gii cho dudng sy: Mgt théng bdo vé phién
hoa gidi: Mot thdng bio vé viéc quyét dinh dua
vu dn ra xétxit theo thi tue rdt gon. Néu tar
phién hoa gidi thinh cong thitoa dn ra quyét dinh
dinh chi vu dn va khong md phi¢n 10a theo thi
e rdt gon. Gidi phdp niay thi cdc truting hep vy
4n khong ti€n hanh hoa giii duge i Bidu 207
ctia BLTTDS sé& dugc ip dung thuin Igi hon va
diim bdo han trong viéc thyc hién quyén w quyét
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dinh, s dinh doat cda dueng sy néi chung va cia
bt don ndi riéng.

Thit hai, 467 voi quyén tham gia hoa gidi.

BLTTDS 2015 quy dinh vu 4n khéng ti€n
hanh hoa gidi dugc trong tradng hdp “Bi don,
ngudL c6 quyén Igi, nghia vu lién quan da dugc
tda dn triéu tip hop 1€ 1an thit hai ma vAn & tinh
ving mit”, “Budng sy khdng thé tham gia hoa
gidi duge vi c6 ly do chinh ddng”. “Mdt trong céc
duong sy dé nghi khéng (i€n hanh hoa gidi” cing
chua dudc r6 rang, lam cho viéc 4p dung phdp
ludt d€ ddm bdo quyén tham gia hoa gidi cia bi
don khdng thdng nhal gida cdc diéu ludt.

B3i vi, theo khodn 3 Piéu 212 cia BLTTDS
néu trén thi chi c6 thé xem 1 vy 4n khéng ti€n
hanh hoa gid1 dugce khi vu &n chi cé hai dudng sy
la nguyén don va bi don ma mot dudng sy ¢ §
viing mat d&n 1dn (hd hai hodc do khong thé tham
gia hoa gidi dudc vi ly do chinh ddng. N&u vy 4n
¢6 03 duong sy trd 1én thi dd cho c¢6 mét trong
cic duong sy viing mat, cdc dudng su khdc ciing
c6 quyén tham gia hoa gidi va duge c6ng nhin
két qua hda gidi theo quy dinh tai khodn 3 Diéu
212 BLTTDS 2015. Vi dy: N&u ngudt cé quyén
Igi, nghia vu lién quan ving mit nhung nguyén
don ¢ mat (hoiic nguyén don ving mal, nhung
ngudi cd quyén Igi, nghia vu lién quan c6 yéu
ciu déc 1ap vé1 bi don cé mit) thi bi don ciing ¢
quyén tham gia hda gidi vi nhirng duong sy c6
mit theo quy dinh tai khodn 3 Biéu 212 néu trén.
Trong khi dd, theo khodn 1 va khodn 2 Diéu 207
chi ¢in “bi don, ngudi c6 quyén Igi. nghia vy hién
quan di dugc Toa dn thdng bdo hgp 1€ 1dn thit
hai ma vin ¢d tinh ving mat", “Duong sy khong
thé tham gia hoa gidi dude vi ¢6 ly do chinh
ddng” thi duge xem la vy dn khéng ti€n hianh hoa
gidii duoc. Biéu nay déng nghia vdi viée cic
dudng sif c6 mat mi't di quyén tham gia hoa gidi,
vicdn cif vio Biéu 205 cia BLTTDS 2015 thi 16a
n s& khong 1i€n hanh hoa gidi néu thuge trudng
hop 1ai Biéu 207 cia Bo lujt nay.

Do viy. d€ winh tinh trang miu thuin néu
rén, ddm bao quyén tham gia hoa gid1 cia bi
don khi nguisi ¢6 quyén loi. nghia vu lién quan
vang mdt (b don va nguyén don ¢ mat) hoic
khi nguyén don ving mat (b don va nguai cé
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quyén lgi, nghia vy lién quan c6 yéu cdu déc lap
v3i bi ddn ¢6 mit) thi nhitng trudng hdp vu 4n
“khéng (i€n hanh hoa gidi dude” cin duge quy
dinh 16 han. Cu thé, khodn ] va khodn 2 Biéu
207 nén sita d6i gdp lai theo hudng chi xem Ja vy
40 khong ti€n hanh hda gidi duge khi: “Cic
duong sy dd dugce triéu tdp hgp 1€ 1dn tht hai
nhung chi ¢6 mét trong cic dwong su c6 mit hodc
cdc dudng sy cd m3t nhung viéc hda giai sé dnh
hudng d€n quyén, nghia vy ciia dudng su ving
mit". Hudng stra d6i nay sé lam cho quy dinh vé
truging hgp vu 4n khong tién hanh hoa gidi duge
tai Diéu 207 khép vdi quy dinh hoa gidi ving
mitcia mdt trong cdc dudng sy trong trudng hgp
vu dn 6 nhidu dudng sy, theo quy dinh tai khoin
3 Piéu 212,

Tudng ty. trudng hdp vu 4n “khong uén hianh
hoa gidi duge™ do “Mét trong cc dudng sy dé
nghi khéng t1€n hanh hda gidi” theo khodn 4

D1éu 207 sé& 1am dnh hudng dén quyén duge tham
g1a hoa gidi cla cdc dudng su cdn lai, trong d6

c6 quyén 1gi clia bi don. Cu thé, néu vu 4n chicé
nguyén dan. bi don thi chi cdn 01 trong cdc dudng
su nay chi dong dé nghi khdng ti€n hanh hoa gidi
thi tham ph4n khéng ti€n hanh hoa gidila hap ly.
Thé nhung. khi vu dn cé nhiéu dudng su (nguyén
don, bi don, ngudsi ¢6 quyén lgi. nghia vu Lién
quan) ma chi c6 mét trong cic duong sy dé nghi
khéng ti€n hanh hoa gidi thi xem nhu vu 4n
khéng tién hanh hoa gidi duge 1a khong hap ly.
Vi du, ngudi c¢6 quyén Igi, nghia vu lién quan dé
nghi khong 1i€n hianh hoa gidi, nhung nguyén ddn
vi bi ddn vAn mudn ti€n hanh hoa gidi thi s¢ gia
quyé&1 nhur thé nao? N€u cin cif vio Khodn 4 diéu
207 thi truéng hgp nay vu dn khéng tién hinh hoa
gidi duge. Nhung néu dp dung phdp ludt twong
theo Khodn 3 Diéu 212 thi vy 4n vin cd thé uén
hanh hoa gidi n€u viéc hoa gid1 va su thda thuin
gitta nguyén don va bi ddn khong dnh hudng dén
quyén, 1gi ich hgp phip cia ngudsi ¢ quyén. 16i

TAI LIEU THAM KHAO:

1. B§ ludt T6 tung dan sy nam 2015

ich 1ién quan hodc dnh hudng nhung dudc ngudi
nay chip thuin bing vin bin.

Do d6, d€ ddm bao quyén duge tham gia hda
g1d1 cia cdc dudng sy con lai phi hgp v6i khodn
3 Biéu 212, trong d6 c¢6 quyén cla bi don, trudng
hop vu dn khéng ti€n hinh hda gidi duge do “Mdt
trong cic dudng sy dé nghi khéng uén hanh hoa
gidi" theo quy dinh tai khodn 4 Diéu 207 nén
dugc sira d8i theo hudng: “Chi ¢6 mét trong céc
duong su tham gia hda gidi, nhung (4t cd cdc
dudng su khdc dé nghi khong nén hinh hoa gid;”.

Trong t& tung trong tai. do phdp ludl trong tai
chi cho phép hdi déng trong tai hoa gidi trén co
s6 yéu ciu cda cdc bén, nén bj don khdng cd
quyén tham gia hda gidi n€u nguyén don khéng
¢6 yéu cau hda gidi. Tuy nhién, d€ tranh tinh
trang nguyén don khong yéu cdu vi nhiéu Iy do
khiich quan, chi quan... lam dnh hudng dé€n quyén
161 clia bi don, Luat Trong td1 thuvong mai nén sita
46 theo hudng: Tai phién hop gidi quy€t tranh
chip, hoi déng trong tii phiitd chitc hoa gidi cho
cidc bén. Néu hda gidi khong thinh thy hé1 déng
trong ta1 chuyén qua thi tuc gidi quyét tranh
chip. DO biél ring néu khéng c6 su ddng y cda
nguyén don thi phién hoa gidi cling khdng c6 két
qud, nhung n€u ¢4 thi e hda gidi bit budc gidng
nhu hoa gidi trong thi tuc rit gon trong BLTTDS
thi cdc bén tranh chdp, trong dé cé bi dan ¢6 thé
miic nhién dugc hudng quyén dugce tham gia hoa
gidi ma khong cin phdi chd dong yéu ciu hoi
ddng trong tai ti€n hanh hoa gidr.

T6m lai, quyén tham gia hodc khéng tham gia
hoa gidi 1d quyén chung cta dwong sy. Tuy nhién,
bi ddn trong tranh chip kinh doanh, thudng mai
13 bén y&u thé trong quan hé tranh chip. Do dé,
phdp ludt cin cé nhitng quy dinh cy thé, 5 ring
han trong viéc ddm bao quyén nay d€ bi don duge
hudng, thire hién mot cich 16t nhal, gép phan gidi
quy€tl tranh chap mét cich don gidn. nhanh
chong. nhung hiéu qui @
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RIGHTS OF DEFENDANTS IN THE PROCEDURE
OF MEDIATION FOR COMMERCIAL DISPUTES

@ Ph.D CAO NHAT LINH
Faculty of Law, Can Tho University

® Judge PHAM VIETTRUNG
People's Court of CaMau Province

ABSTRACT:

Mediation is one of procedures stipulated in the 2014 Civil Procedure Code and the 2010
Law on Commercial Arbitration. However, as a defendant, if he/she considers that he/she has
not violated the rights and legitimate interests of the plaintiff, or want to negotiate with the
plaintiff, he/she has rights 10 decide whether to panticipate in mediation or not.

Keywords: Plainuffs, defendants, mediators, courts, referees.
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