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PHlJCfNG THlfC HOA GIAI 
THlTCfNG MAI TRONG GIAI QUYET 

TRANH CHAP THl/OfNG MAI 

• N G U Y I N TH! NGA - N G U Y I N THj THAO TRANG 

TOM TAT: 
Hda giai thu'dng mai la phu'dng thiJc cd nhi^u ifu di^m trong cac phu'dng thtfc gidi quye't tranh 

chap thifdng mai. Tuy nhien, phu'dng thtfc nay hien vln chtfa difdc stf dung rdng rai v! phan Idn 
ca nhan, to chtfc chtfa hieu het nhffng quy dinh cua phap luat, nhtfng diem Idi ttf hda giai thtfdng 
mai mang lai. Trong pham vi nghien ctfu ciing boi canh hoi nhap kinh te qud'c t^, stf phat trien 
manh me cua hoat dong thtfdng mai, kem theo do la nhtfng tranh chap xay ra, ddi hoi chung ta 
phai luon cd' gang tim ra mot phu'dng thtfc giai quyet td't nha't va boa giai thtfdng mai la mot 
phtfdng thtfc can diTdc cin nhac. 

Tuf khoa: Hoa giSi thUdng mai, giai quye't tranh cha'p thu'dng mai, quy dinh phSp luSt, 
phtfdng thtfc. 

1. Gidi thi^u sd Itftfc v^ cac phtfdng thtfc hoa 
giai trong giai quye't tranh chd'p thtfcfng mai 

De giai quye't tranh chap trong hoat dong 
thu'dng mai, thong thtfdng cd 4 phtfdng thtfc de cac 
bencd the Itfa chon': 

- Thtfdng lu'dng gitfa cac ben; 
- Hda giai gitfa cAc ben do mot cd quan, td chtfc 

hoac ca nhan dtfdc cac ben thoa thuan chpn lam 
trung gian hda giai; 

- Giai quye't tai Trong tai thUdng mai; 
- Giai quye't tai Tda an. 
IVIdi phtfdng thtfc deu cd nhtfng iTu va nhtfdc 

diem khac nhau. Trong bai viet nay tac gia xin 
phep chi de cap de'n phtfdng thtfc hda giai. 

Hda giai theo Ttf didn Tieng Viet- cd nghTa la 
"'thuye't phuc, giup cho dn thoa tinh trang xung dot, 
mau thuSn giffa cac ben". 

Hda giai trong gidi quyd't tranh chap thtfdng mai 
la hlnh thtfc bao ve Idi ich hdp phap bi xSm hai cd 
stf tham gia cî a hoa giai vi6n, giup cac ben tranh 
chap dat dtfdc mdt thoa thuan, cha'm dfft xung dot 
hay xich mich mot each dn thoa. 

6 Viet Nam hi6n nay, theo quy dinh cua phap 

luat, phu'dng thtfc hda giai trong viec giai quye't 
tranh chap c6 the chia lam 2 loai: 

- Hoa giai bat bupc theo thu tuc to' tung ciia Tda 
an (theo quy dinh tai Bd luat To'tung dan stf 2015); 

- Hda giai theo thda thuan cua cac ben (theo 
quy dinh tai Luat Trong tai thtfdng mai 2010 
hoac theo Nghi dinh so' 22/2017/ND-CP ngay 24 
thang 02 nam 2017 quy dmh ve hda giai thu'dng 
mai). 

Dd'i vdi phifdng thtfc hoa giai bat buoc theo 
thu tuc to'tung cua Toa an, day la hoat ddng dtfdc 
thtfc hien mot each chu ddng bdi cac chu the tid'n 
hanh to'tung theo trinh tu, thu tuc phap luat ve to' 
tung dan stf. Con bai vie't nay chi tap trung di vao 
phtfdng thtfc hda giai dtfdc thtfc hien mdt each 
chu dong bdi cac ben tranh chap, do la hda giai 
theo thoa thuan cua cac ben - mot phtfdng phap 
mang lai nhieu tfu diem khi giai quye't tranh cha'p 
thtfdng mai. 

a) Dd'i vdi trpng tdi thuang mai 
Day la trtfdng hdp cac b6n da Itfa chon giai 

quyet tranh chap theo thu tuc to' tung trong tai 
(Theo Luat Trong tai thtfdng mai 2010). 
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Tuy nhien, trong qua trinh to' tung trong tai, cac 
ben cd quyen ttf do thtfdng Itfdng, thda thuan vdi 
nhau ve viec giai quye't tranh chl'p hoac yeu c3u 
Hoi ddng trong tai boa giai de cac ben thoa thuan 
vdi nhau ve vi^c giai quye't tranh chap. 

Ke tif thdi diem bM dau to' tung trong tai, cac 
ben v3n cd quyen iif minh thifdng Itfdng, thda 
thuan cha'm dtft viec giai quye't tranh chap. 

Trong trtfdng hdp cac b6n ttf thoa thuan dtfdc 
vdi nhau chS'm dtft viec giai quyet tranh chap thi c6 
quyen yeu cau Chu tich Trung tam trpng tai ra 
quye't dinh dinh chi giai quyet tranh chap. 

Theo yeu cau cua cac ben, Hpi ddng trong tai 
tien hanh hda giai de cac ben thoa thuan vdi nhau 
ve vi$c giai quye't tranh chS'p. Khi cac ben thoa 
thuSn dtfdc vdi nhau vl vi$c giai quyS't trong vu 
ti'anh cha'p thi Hpi dong trpng tai lap bien bdn hoa 
giai thanh cd chtf ky cua cac ben vd xac nhdn cua 
cac Trpng tai vien. H6i ddng trong tdi ra quydt 
dinh cdng nhan stf thda thuan cua cac ben. Quye't 
dinh nay la chung tham va cd gid tri nhu' phan 
quye't trpng tdi. 

b) Hoa gidi thuang mai ngodi thu tuc td tting 
trong tdi 

Theo quy dinh tai Nghi dinh so' 22/2017/ND-CP 
ngay 24 thdng 02 nam 2017 quy dinh ve hda giai 
thifdng mai, thi hoa gidi thtfdng mai id phu'dng thtfc 
gidi quye't tranh chap thu'dng mai do cdc ben thoa 
thuan va difdc hda giai vidn thtfdng mai lam trung 
gian hda giai ho trd giai quyet tranh chd'p theo quy 
dinh cua Nghi dinh nay. Nhtfng ndi dung cu the v^ 
hoa giai thtfdng mai se dtfdc phan tich cu thi tai 
muc 2 du:di ddy. 

2. Hoa giai thtfdng mai theo Nghi dinh s6' 
22/2017/ND-CP ngay 24 thang 02 nam 2017 

Tru'dc khi cd Nghj dinh so' 22/2017/ND-CP, 
vide hoa giai theo thoa thuan cua cdc ben (trtf 
trtfdng hdp hda giai trong thu tuc trpng tdi thtfdng 
mai) khdng mang tinh rdng buOc sau khi cac bdn 
da dat dtfdc hda gidi thanh. Vide cac ben mdi trung 
gian hda giai, tie'n hanh hda giai va ke't qua ciia 
viec hda giai khong dtfdc quy dinh tai van ban 
phap luat. Vi vay, stf ra ddi cua Nghi dinh sd 
22/2017/ND-CP da tao cd sd phap ly cho cac bdn 
cd thdm mot sif Itfa chon trong viec gidi quyd't 
tranh chd'p. 

Nghi dmh nay quy dinh ve pham vi, nguydn tac, 
trinh ttf, thu tuc giai quye't tranh chap bang hoa giai 
thtfdng mai, hda giai vidn thtfdng mai, td chtfc hda 

gidi thtfdng mai, td chtfc hda gidi thtfdng mai ntfdc 
ngoai tai Vidt Nam va quan 1̂  nhd ntfdc vl boat 
ddng hoa gidi thtfdng mai. Trong bai viet nay xin 
de cdp mot so' noi dung chinh ma cac bdn tranh 
chd'p can Itfu y ne'u Itfa chpn phtfdng thtfc hoa giai 
thifdng mai nay: 

2.1. Pham vi gidi quyi't tranh chd'p bang hoa 
gidi thiiOng mai 

Hda gidi thtfdng mai dtfdc Itfa chon de giai 
quye't dd'i vdi cac tranh chd'p sau: 

- Tranh cha'p giffa cdc ben phat sinh ttf hoat 
ddng thtfdng mai. 

- Tranh cha'p giffa cac ben trong dd it nha't mot 
ben cd hoat dong thtfdng mai. 

- Tranh cha'p ichdc giffa cdc bdn md phdp ludt 
quy dmh dtfdc giai quyd't bang hda giai thtfdng 
mai. 

2.2. Nguyen tdc gidi quyi't tranh chdp bang hod 
gidi thiOtng mai 

- Cac bdn tranh chap tham gia hoa giai hodn 
toan tu' nguyen vd binh dang ve quyen vd nghia 
vu. 

- Cac thdng tin lidn quan den vu vide hda giai 
phdi du'dc giff bi mat, trtf trtfdng hdp cac bdn c6 
thoa thuan bang van bdn hoac phdp luat cd quy 
dinh khdc. 

- Noi dung thoa thuan hoa giai khdng vi pham 
dieu cam cua phap luat, khdng trdi dao dtfc xa hdi, 
khdng nham trd'n trdnh nghia vu, khong xdm pham 
quyen ciia bdn thtf ba. 

2.3. Trinh ttf, thu ttic hoa giai thiidng mai 
Tranh chd'p du'dc gidi quye't bang hda giai 

thtfdng mai nd'u cac ben c6 thoa thuan hda giai. 
Thda thudn hda gidi cd the dtfdc xdc lap dtfdi hlnh 
thtfc dieu khddn hda gidi trong hdp ddng hoac dtfdi 
hlnh thffc thoa thuan rieng vd dtfdc xdc lap bang 
van bdn. 

Hda giai vien thtfdng mai^ dd cac ben thoa 
thuan Iffa chon ttf danh sach hoa giai vidn thffdng 
mai cua td chffc hda gidi thtfdng mai"* hoac ttf 
danh sach hda giai vien thtfdng mai vu viec^ do 
Sd Tu" phdp tinh, thanh phd' trtfc thuoc Trung tfdng 
cdng bd'. Vide chi dinh hda giai vidn thtfdng mai 
thdng qua td chtfc hda giai thtfdng mai dtfdc thtfc 
hidn theo Quy tac hoa gidi cua td chffc hda giai 
thifdng mai. 

Cdc bdn cd quyen Itfa chpn Quy tac hda giai 
cua to chtfc hda gidi thtfdng mai de tie'n hanh hoa 
giai hoac ttf thoa thuan tiinh ttf, thu tuc hda giai. 
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Trtfdng hdp cac bdn khong cd thoa thuan ve trinh 
tif, thu tuc boa giai thi hda giai vidn thifdng mai 
tie'n hanh hda gidi theo trinh ttf, thu tuc ma hoa giai 
vidn thifdng mai tha'y phu hdp vdi tinh tie't vu viec, 
nguydn vong cua cac bdn va difdc cac bdn cha'p 
thuan. 

Tranh cha'p c6 the do mot hoac nhieu hda giai 
vidn thifdng mai tien hanh theo thoa thuan cua cdc 
ben. Tai bd't ky thdi diem nao trong qud trinh hda 
giai, hoa giai vidn thtfdng mai deu cd quyen dtfa ra 
de xua't nhdm giai quyd't tranh cha'p. Dia diem, thdi 
gian hda gidi du'dc thtfc hien theo thoa thuan cua 
cdc ben hoac theo Itfa chon cua hda gidi vidn 
thifdng mai trong trifdng hdp cac ben khdng cd 
thoa thuan. 

Khi dat dtfdc kd't qua hda gidi thdnh cac ben lap 
van bdn ve kd't qua hda giai thanh. Van ban ve ke't 
qua hoa giai thanh cd hidu Itfc thi hdnh dd'i vdi cac 
ben theo quy dinh cua phap luat dan stf. 

Van bdn ve ke't qua hda giai thanh du'dc xem 
xet cdng nhan theo quy dinh cua phap luat to tung 
dan sif. Kill mud'n du'dc cdng nhdn vd du'dc thi hanh 
theo phap luat vi thi hdnh an ddn stf, mot hoac cd 
hai ben cd ddn ydu cau Tda dn cdng nhan. Cac 
dieu iaen vii thu tuc cdng nhan dffdc quy dmh tai 
chifdng XXXIII Bp luat To' tung dan stf 2015: Thu 
tuc cdng nhan ke't qud hoa giai thanh ngoai Tda 
an. Quye't dmh cdng nhdn hoac khdng cdng nhan 
kd't qua hda giai thanh ngodi Tda dn cd hieu Itfc 
thi hdnh ngay, khdng bi khang cao, khdng nghi 
theo thu luc phiic tham. Quye't dinh cdng nhan ke't 
qud hda giai thanh ngodi Tda an dffdc thi hanh 
theo phap luat ve thi hdnh dn dan sff. 

2.4. NhUng Uu di^m cua phifdng phdp hoa giai 
thddtng mai 

Hien nay, lifa chon hda giai thtfdng mai de giai 
quyd't tranh cha'p dang la phu'dng phap dtfdc su' 
dung phd bid'n va rong rai d cdc nifdc phat trien 
hidn nay nhtf Trung Quo'c, Singapore, Han Qud'c,... 
bdi Vl nhffng ffu diem cua phtfdng phdp nay so vdi 
phtfdng phap td tung toa dn, cd the ke de'n nhtf sau: 

- Day Id phtfdng phap dtfdc thifc hien vdi thu 
tuc ddn gian, linh boat, tie't kidm thdi gian, chi phi 
cho cdc bdn dtfdng stf. 

- Vdi nhffng quy dinh ve each thtfc thtfc hidn 
phtfdng phap hda gidi thtfdng mai theo Nghi dinh 
sd 22/2017/ND-CP dtfdc phan tich d muc 2.3 cho 
tha'y vdi phtfdng phap nay, cac doanh nghidp c6 
nhieu cd hpi trong viec Itfa chpn mot quy trinh phu 

hdp, tranh cdc thii tuc phdp ly phtfc tap. Ngoai ra, 
khi tham gia hda gidi, vdi tinh than thidn chi vd 
hdp tac, cac doanh nghidp ciing dd dat dtfdc thoa 
thuan mot each nhanh chdng hdn so vdi phtfdng 
phap gidi quyd't tranh cha'p theo thu tuc to'tung tai 
Tda an. 

- Dd'i vdi phifdng phap hda gidi trong thifdng 
mai, cac doanh nghiep cd quyen ttf quye't dinh vide 
giai quye't tranh chd'p vd ludn bie't tru'dc ke't qua. 
Trong qua trinh hda giai, vdi stf hd trd cua hda giai 
vien, cac ben se cd cd hdi dtfdc dffa ra quye't dinh 
cua minh ve phu'dng an giai quye't tranh cha'p. DSy 
la ffu diem khd ndi trdi cua phu'dng phdp nay so 
vdi cac phtfdng phap to' tung khdc vd'n khd dtf doan 
trtfdc dtfdc ke't qua. 

- Day cdn la phffdng phap gidi quye't tranh chd'p 
mang tinh than thien ra't cao. Thong qua hoa gidi, 
cdc doanh nghidp cd cd hpi the hien thien chi, hid'u 
vd thdng cam cho nhau hdn. giiip hp tie'p tuc duy 
tri, phat trien quan he kinh doanh do'i tdc. Day cung 
chinh Id muc dich cud'i cung cua cac ben mong 
mud̂ n dat dtfdc khi thtfc hidn cdc hoat ddng thu'dng 
mai. 

- Mdt tfu diem ntfa cua phu'dng phdp hda giai 
trong thffdng mai mang lai nhieu Idi ich cho cac 
ben tham gia quan he phap luat nay chinh Id vide 
khdng cong khai qua trinh hda gidi. Vdi Idi thd' 
nay, ten cua cdc ben tranh chd'p khong bi tid't Id ra 
ngoai, tranh nguy cd anh hffdng de'n uy tin kinh 
doanh cua cac doanh nghiep dd. 

Tdm lai, viec ra ddi cua Nghi dinh so' 
22/2017/ND-CP vdi nhtfng hu'dng ddn va sif cdng 
nhan phap ly cu thd cua phu'dng thffc hda gidi 
thifdng mai da tao cd sd phdp ly cho cac ben hffdng 
dd'n mot phtfdng thtfc giai quye't tranh cha'p cd 
nhieu tfu diem: vffa giff du'dc md'i quan he gitfa cac 
ben, vtfa ban che'stf to'n kem ve thdi gian, kinh phi 
nhu'ng van cd gid tri du'dc thi hdnh theo phdp ludt 
ve thi hdnh an dan stf sau khi hodn thanh thu tuc 
cong nhan tai Toa an. Ttf dd, cd the mong dpi day 
la phu'dng phap se du'dc stf dung phd bid'n, rdng rai 
d Viet Nam giai doan sdp tdi. Theo dd, chung ta 
cung can quan tam sau sat hdn trong vide td chtfc 
thtfc hidn cac quy dinh cua phdp luat ve hda giai 
thu'dng mai de kip thdi bd sung them cdc quy dinh 
htfdng dan cho cac bdn thifc hidn cd hieu qua 
phtfdng phdp ndy, gdp phan hoan thidn he thdng 
cac quy dinh cua phap ludt vd hoa giai thtfdng mai 
trong gidi quyd't tranh chap thUdng mai • 
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ABSTRACT: 
Commercial mediation has certain advantages compared to other methods of commercial 

dispute resolution. However, this method has not been widely used due to the lack of knowledge 
about legislative documents and benefits of commercial mediation. In the context of international 
economic integration, the remarkable development in commerce with potential disputes which 
might be arisen, it is necessary to find out the most flexible and appropriate resolution method to 
handle disputes and the commercial mediation should be considered. 
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