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TOM TAT: 
Trong qui trinh h<3p tac kinh doanh, vide xay ra mSu thuSn, tranh chap thu'dng mai la dieu 

khong the trdnh kh6i. Hoat d6ng thifdng mai vdi ban cha't la mOt quan he phap luSt dSn su", de 
cao tinh tii nguy$n, s\i ti/ thoa thu§n giiJa cac ben. Khi xay ra tranh chap, cac ben cung di/dc tif 
thoa thuan, thifdng Iifdng giai quyet vdi nhau. Khi khdng th^ ttf giai quyet, mot trong cdc b6n 
c6 quyen yeu cau toa an giai quyet tranh chap. Bai viet nay phan tich thim quy^n gidi quyet 
tranh chS'p thtfdng mai cua toa an trong dilu ki6n mdi h6i nhSp quo'c te. 

Tit khoa: ThIm quyIn, tranh cha'p thtfdng mai, toa an. 

1. Quy dinh phap luSt ve tham quy^n giai 
quyd't tranh chS'p thtfcfng mai cua toa an trong 
hoi nhap qud'c t£' 

1.1. Tham quyen theo loqi vi^c cua toa dn 
Theo quy dinh tai Dieu 30 BLTTDS nam 2015 

thi nhtfng tranh chap ve kinh doanh, thtfdng mai 
thu6c tham quy^n giai quye't cua toa an da dtfdc 
su'a doi bo sung nham lam ro cac tranh chap ve 
kinh doanh thtfdng mai phu hdp vdi LuSt Thtfdng 
mai, Luat Doanh nghiep..., phan biet giffa tranh 
chap thtfdng mai vdi tranh chap dan stf. Cu the: 

- Cac tranh chap vl kinh doanh thtfdng mai II 
nhtfng tranh chS'p: phat sinh trong hoat dong kinh 
doanh, thtfdng mai do luat thtfdng mai dieu chinh 
(khong liet ke nhifng tranh cha'p cu the nhtf 
BLTTDS nam 2011). 

- Tranh cha'p giffa cong ty vdi ngtfdi quan ly 
trong c6ng ty trdch nhiem hifu han hoac thanh vi6n 
Hoi d6ng quan tri, Giim d6'c, Tdng giam d6'c trong 
Cong ty Co phan {Dilu 72 va Dieu 161 Luat 
Doanh nghiep). 

1.2. Tham quyen theo cd'p xet xvt cua toa dn 
Tham quyen theo cS,'p xet x^ cua toa an la gi(3i 

han do phap luat quy dinh de tda an cac ca'p thtfc 
hien chtfc nang gidi quyet cac tranh chap thtfdng 

mai. Thong thtfdng thIm quyen cua t6a an cac ca'p 
dtfdc phan chia can ctf vao gia tri tranh cha'p, tinh 
cha't cua sif viec va Idia nang, dilu kidn cua ttfng 
c3'p toa an. 

Ve tham quyen cua toa an theo cS'p, giai quyet 
tranh chS'p thtfdng mai cd ban giff nguyen nhtf 
BLTTDS 2011. Dong thdi c6 su'a d6i h6 sung mot 
s6' npj dung nhtf sau: 

- Tham quyen Toa an ca'p huydn: Chu ye'u giai 
quye't cac tranh chap thtfdng mai quy dinh tai 
khoan 1 Di^u 30 theo thu tuc sd thS'm; 

- Tham quyen cua cac t6a chuyen trach Toa an 
nhSn dSn cS'p huyen: Theo Luat To chffc Toa dn 
nhan dan nam 2014 thi Toa an nhSn dSn ca'p huyen 
CO the cd mot so'Tda chuyen trdch (Dieu 45 Luat 
Td chtfc toa an nhan dan nam 2014) cho nen 
BLTTDS nam 2015 da quy dinh tham quyen doi 
vdi toa chuyen trach cua Toa an nhdn cS'p huyen 
do'i vdi viec giai quyet vu viec tranh cha'p thtfdng 
mai nhtf sau: 

Toa dan stf Toa an nhan dan cap huyen cd tham 
quyen giai quyS't theo thu tuc sd tham nhiing vu 
viec ve kinh doanh, thtfdng mai thugc tham quyen 
cua Toa an nhan dan ca'p huySn quy dinh tai Dieu 
30 cua BLTTDS nam 2015; Doi vdi Toa an nhan 
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dan ca'p huyen chtfa c6 Tda chuyen trach thi 
Chanh an Toa an cd trach nhiem to chtfc cdng tac 
xet xii va phan cong Tham phan giai quye't vu viec 
thuoc tham quyen cua Toa an nhan dan cap huyen. 

- Tham quy^n cua cac tda chuyen trach Toa an 
nhan dan cap tinh: Luat To chtfc Tda an nhan dan 
nam 2014 quy dinh Tda kinh te Tda an nhan dan 
cap tinh cd tham quyen: 

+ Giai quye't theo thu tuc sd tham nhtfng tranh 
chap, yeu cau ve kinh doanh, thtfdng mai thuoc 
tham quyen cua Toa an nhan dan cap tinh; 

+ Giai quy6't theo thu tuc phuc thS'm nhffng vu 
viec ma bdn an, quye't dinh kinh doanh, thtfdng 
mai chtfa c6 hiSu Itfc phap luSt cua Toa an nhan 
dan cap huyen bi khdng cdo, khdng nghi. 

1.3. Tham quyen cua toa dn theo lanh tho 
Tham quyen cua tda an theo lanh tho la gidi 

han (kha nang) do phdp luat quy dinh xdc dinh 
chffc nang giai quye't cdc vu vide KDTM cua toa 
an theo ddn vi hanh chinh lanh tho. Tham quyen 
cua tda dn theo lanh thd quy dinh toa an cd nghia 
vu giai quyg't cac vu viec KDTM theo yeu cau ciia 
dtfdng stf khi khdi kien. Tham quyen ciia tda an 
theo lanh thd dtfdc xdc dinh- ndi bi ddn ctf trlj,lam 
viec, cd tru sd; theo stf Itfa chon cua dtfdng stf; ddi 
vdi tranh chap bâ t dong san thi tda an cd tham 
quyen la tda an ndi c6 bat dong san. 

1.4. Tham quyen cua toa dn theo sU lUa chon 
cda nguyen dan 

D6 ddm bao quyen va Idi ich hdp phap cua 
nguyen ddn trong nhffng trtfdng hdp nay, Dieu 40 
Tham quy^n ciia tda an theo stf Itfa chon ciia 
nguy6n ddn, ngtfdi yeu cau BLTTDS quy dinh cd 
the xac dinh tham quyen ciia tda an theo stf Itfa 
chon cua nguyen ddn. 

2. MOt so' viMng m^c trong quy dinh ciia phap 
luSt va giai phap hoan thi$n phap lu§t vl th^m 
quy^n giai quyg't tranh chap thtfdng mai cua toa 
an trong h6i nhgp quo'c te' 

2.1. Mgt so viidng mac ve tham quyen gidi 
quyet tranh chap thuang mcti cua toa dn trong h^i 
nhap quoc te 

2.1.1. Ve viec xdc dinh tham quyen cua Ida dn 
trong cdc vu viec tranh cha'p thuang mai 

Tltd nhd't, quy dinh tai Dieu 30 BLTTDS nam 
2015 quy dinh ra't ro viec xac dinh nhffng tranh 
chd'p nao Id tranh cha'p kinh doanh thtfdng mai. 
Theo dd, khi cd mdt trong cdc loai tranh chap quy 
dinh tai cac khoan ttf 1 den 4 cua Dieu 30 nhtf phan 
tich ben tren thi tranh chap do thudc tham quyen 

ciia toa an. Trong do, quy dinh tai khoan 5 Dieu 30 
la quy dinh md "Cac tranh chap khac ve kinh 
doanh, thtfdng mai, trtf trffdng hdp thuoc th^m 
quyen gidi quyet ciia cd quan, to chffc khdc theo 
quy dinh ciia phap ludt". Chi khi cd mot van ban 
quy pham phdp ludt xac dinh quan he dd la tranh 
cha'p kinh doanh thffdng mai thi Toa dn vSn dung 
khoan 5 Dieu 30 de thu ly, gidi quyet. 

Thd hai, tranh cha'p phdi sinh trong qua trinh 
thanh lap, td chffc hoat dong, td chffc qudn ly cua 
nhieu loai hinh doanh nghidp ma stf boat dong dffa 
vao suf gdp vdn ciia cac thanh vi6n nhtf hdp tac xa 
hoac cac loai hinh doanh nghiep dac thii tren thtfc 
te (nhtf trffdng tff thuc, trffdng day nghe, trffdng ddn 
lap, cac doanh nghiep hoat ddng trong ITnh vffc 
chtfng khoan...) theo Bd luat To tung dan sff hien 
hdnh khong dffdc coi la tranh chd'p cong ty mac dd 
chiing cd cung ban chat vdi tranh cha'p cong ty. 

ThvCba, viec xac dmh muc dich Idi nhuan. Tieu 
chi idi nhuan chffa thffc sff ro rang vl m ît ly luSn 
va thffc tiln. Ne'u phdn biet quan he ve kinh doanh 
va ddn stf dtfa tren yeu to' Idi nhudn rad ididng difa 
ra tieu chi cu the, khdc bi&t thi cd stf bat dn vl each 
phan loai cdc tranh cha'p. Chang han cac trang 
thiS't bi c6 thd vffa dung cho muc dich kinh doanh, 
vtfa diing cho sinh hoat. Dieu nay se dan den viec 
ciing mdt quan h^ nhtfng bao ham cd 2 muc tidu la 
tieu diing va phuc vu san xua't - kinh doanh. 

2.1.2. Tham quyen theo cd'p xet xA cda Ida dn 
Thtfc tiSn xet xff cho thd'y Tda an nhan dan cd'p 

huyen vdn thu ly va giai quye't sd tham nhffng tranh 
chap kinh ddanh ma mdt hoac cdc b6n khdng c6 
dang ky kinh doanh nhffng deu cd muc dich idi 
nhuan. Tham quyen ciia cd'p tda an do'i vdi tranh 
cha'p phdt sinh ttf vigc thffc hien hdp ddng nhff hdp 
ddng gia cdng, hdp ddng hdp tac kinh doanh. Sif 
phan chia trinh ttf thii tuc xet xff qua nhilu ca'p t5a 
dn phffc tap va keo dai khdng dap ffng dffdc yeu 
cau quan trong trong viSc giai quyg'l TCKDTM la 
nhanh chong va kip thdi. Theo quy dinh cua phdp 
luat hien hanh thi cac tranh chd'p thffdng mai dffdc 
gidi quyg't theo cd ch6' hai cap xet xiJ, x6t xii sd 
tham thuoc tha'm quyen cua toa dn nhan dan clfp 
huyen va toa an nhdn dan ca'p linh. Toa phtic th^m 
toa dn nhan dan tdi cao va toa an nhan dan cap tinh, 
thanh phd trffc thugc trung ffdng xet xff phuc tham 
do'i vdi quye't dinh ban an sd th£m cd khdng cao, 
khdng nghi hdp le theo quy dinh cua phdp ludt. 

2.1.3. Tham quyen theo lanh tho cua toa dn 
Tren thffc te cac chu thd khi Itfa chon toa dn d̂  
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giai quyet tranh cha'p thffdng mai thtfdng xuyen 
xay ra van de la Itfa chpn toa an khdng dung tham 
quyen nhtf vi du d phan thtfc trang da neu, tff va'n 
de do dan de'n viec Iffa chon tda an giai quyet 
khdng phu hdp vdi quy dinh ciia phap luat. Cac 
ben cd quyen thoa thuan Iffa chpn toa an ndi 
nguyen ddn cff tru hay cd tru sd gidi quye't nhffng 
phai la tda an cd tham quyIn, thoa thuan chon tda 
dn vtfdt ca'p la vd hiSu. Tff nhffng vtfdng mac tren 
dan den khi xdy ra tranh cha'p thtfdng mai, cdc chii 
the nop ddn yeu cau. 

2.1.4. Nhang kho khan trong thuc tiin thuc Men 
tham quyen cua tda dn 

Ve mo hinh cd ca'u td chtfc boat dong cua he 
thdng tda an: Hien he thd'ng toa an ntfdc ta gdm 
cd toa an nhdn dan to'i cao; cdc tda dn nhan dan 
tinh, thanh phd' trffc thuoc trung tfdng; cac tda an 
nhan dan huyen, quan, thi xa, thanh pho'thudc tinh; 
cdc toa an qudn stf va cac toa an khdc do luat dinh. 
Theo quy dinh hi^n hdnh, tda dn nhdn ddn ca'p 
huyen dtfdc td chffc theo ddn vi hanh chinh cd'p 
huyen. Vi vdy, so'lffdng cua tda dn nhan dan cap 
huyen hien nay ra't Idn va dang cd xu hffdng tang 
len do nhu cau thanh lap mdi cdc ddn vi hanh chinh 
ca'p huyen. Day dang la mot ba't hdp ly Idn trong 
viec kien toan, nang cao nang life va cha't Iffdng 
cong tdc cua cdc toa dn cap huyen, gay sff lang phi 
va khong hieu qua. 

3.2. Cdc gidi phdp hoan thiin phdp luat vi 
tham quyen cua tda dn trong viec gidi quye't tranh 
chap kinh doanh, thiitfng mat 

3.2.1. Gidi phdp hoan thien cdc quy dinh cua 
phdp luat ve tham quyen cua toa dn trong viec gidi 
quye't tranh chd'p thuong mai 

a) Can sffa ddi each Idp phdp vl thIm quyen 
cua tda an theo hffdng loai trff 

Viec quy dinh theo hffdng loai trff nhffng tranh 
chap khong phai la TCKDTM se tao mdt pham vi 
md cho vi6c xdc dinh TCKDTM va noi ham ciia 
khdi ni6m nay trong van ban phap luat. Trong 
trffdng hdp mot tranh chap phat sinh vd khong 
dtfdc coi la TCKDTM (vi khong thoa man da'u 
hieu Ciia TCKDTM) thi se dffdc coi la tranh chd'p 
ve dan sff va thudc tham quyen ciia toa an nhff 
mot vu dn dan sff. 

b) Quyen iff do Iffa chon toa an ciia dtfdng stf 
Ne'u Iffa chon phffdng thffc trong tai thffdng mai 

cac ben cd quyen Iffa chon ba't ky trong tdi nao de 
yeu cau gidi quye't tranh chd'p thtfdng mai. Cdn do'i 
vdi tda dn, cho du cac bdn dffdng sff c6 thd'ng nha't 

di chang nffa thi sff thoa thuan Iffa chon tda an ciing 
chi dffdc cha'p nhan ne'u hp Itfa chpn mot trong 
nhffng toa an ma phdp luat quy dinh, thffdng la toa 
an ndi cff tru hoac cd tru sd ciia mot trong cic ben 
hoac ndi thffc hien hdp ddng. 

c) Thffa nhdn quyen gidi thich phdp luat ciia 
Tda an nhan ddn trong gidi quyet tranh cha'p kinh 
doanh, thtfdng mai. 

Tren thffc te viec giai thich phdp ludt ciia cd 
quan hanh phap dang trd nen phd bidn lam cho 
viec sii dung phdp Iudt trd len ro'i ram va kho hieu, 
nhieu hffdng dan sai vdi quy dinh. Do do, khi trao 
cho toa an quyen dtfdc giai thich ludt cung phai de 
ra nhffng ydu cau cu thd nhff: Chi dp dung viec giai 
thich cho nhffng va'n de ma luat khdng ro rdng. 
Gidi thich phdp ludt la de dp dung cho nhffng 
trffdng hdp cu the. Giai thich phap luat phai tren 
phffdng dien cdng bang, binh dang. 

3.2.2. Cdc gidi phdp ho tra hoan thiin cdc quy 
dinh cua phdp ludt ve tham quyen cua tda dn trong 
viec gidi quyet tranh chap thuong mai 

a) Hoan thien phap luat ve md hinh, cd can td 
chffc cua tda an 

To chffc he thd'ng Toa an nhan dan theo cd'p xet 
xff gdm 3 ca'p: sd th^m, phuc tham va Tda an nhan 
dan td'i cao; Thanh lap Tda an cap sd tham va Tda 
an cd'p phiic tham theo khu vffc, khdng theo dia 
gidi hanh chinh; Mdi Tda cap sd tham, phuc tham 
khu vffc chi cd mdt bd phdn van phdng nhtfng ddi 
ngu tham phdn thi dtfdc phan cdng thanh cac ban 
khac nhau, trong do cd ban chuyen trdch xet xff ve 
tranh chap thffdng mai. 

b) Nang cao trinh do, nang Itfc ciia thS'm phan, 
hoi tham phan trong vi6c giai quydt tranh chd'p 
kinh doanh thtfdng mai 

Viec dao tao dpi ngu tham phdn phai mang tinh 
chuyen nghiep, dtfdc trang bi mot cdch he thd'ng 
kien thffc phdp luat va ky nang xet xff; Phai coi 
tha'm phdn la mot nghi, bd nhi^m mdt l^n, bd 
nhiem chffc danh cho tffng ca'p xet xff; Phdp ludt 
can xac dinh quyen han ddc lap va trach nhiem cd 
nhdn cua thd'm phan trong qud trinh xet xff; Can 
cd mot ddi ngO hdi thd'm rieng cho imh vtfc xet xff 
TCKDTM. Dpi ngu nay phai cd nhffng yeu ciu: 
phdi la thffdng nhdn, c6 kidn thffc ve phap luat d 
mffc dp nhat dinh, cd uy tin vd kinh nghiem trong 
kinh doanh; khdng do Hpi dong nhdn dan cung cap 
bau ra; khdng hoat ddng theo nhiem ky, ma tham 
gia boat ddng trong mdt td chffc hiep hpi ciia gidi 
doanh nhan • 
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I 
THE COURT'S JURISDICTION TO RESOLVE COMMERCIAL ' 

DISPUTES IN THE CONTEXT OF INTERNATIONAL INTEGRATION 
• NGUYEN THI HUONG 

Hanoi University of Industry 

ABSTRACT: 
In ttie process of business cooperation, the occurrence of conflicts and trade disputes is 

inevitable. Commercial activities are a civil legal relationship which promotes voluntariness and 
self-agreement between related parties. When a business dispute arises, parties can negotiate with 
each other. When the dispute cannot be resolved, one of the parties has the right to ask the court to 
resolve its dispute. This article analyzes die court's jurisdiction to resolve commercial disputes in 
the context of international integration. 

Keywords: Jurisdiction, commercial disputes, court. 
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