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TOM TAT: 
Che dinh kiem soat hdp ddng theo man, dieu kifen giao dich chung (HDTM, DKGDC) trong 

Luat Bao ve quyen Idi ngu'di tieu diing (Luat BVQLNTD) sau 07 nam thUc thi da dat difdc 
nhieu ket qua tich cifc, tuy van phai dd̂ i mat vdi mdt so' khd khan nha't dinh. Nguyen nhan tiJf 
nhiJng han che nay c6 the do tif chinh ban thSn quy phamddhay ttf viec tridn khai ap dung cac 
quy dinh nay bdi cac cd quan thifc thi chifa thu'c stf hieu qua. Trong bd'i canh Viet Nam da tham 
gia vao cac phong trao bao ve ngifdi tieu dung trong khu vifcva tren the gidi thdng qua ACCP 
va ICPEN, can phai cd sif danh gia, hoan thien cd che kiem soSt HDTM, DKGDC de tang 
cu'dng hieu qua bao ve quyen Idi ngifdi tieu diing. Bai vie't b^n vi thifc thi che' dinh kiem soat 
hdp ddng theo mau, dieu ki^n giao dich chung theo Luat Bao ve quyen Idi ngu'di tieu dung sau 
7 nam trien khai. 

TU khoa: Hdp ddng theo mlu, dieu kien giao dich chung, Luat Luat Bao ve quyen Idi ngUdi 
tieu dung, thifc thi, 7 nam. 

I. Dat van d^ 

Trong nen kinh te hien dai, viec cac td chiic, 
Cii nhan kinh doanh ap dung cac dieu khoan m3u 
du'di hinh thu'c HDTM, DKGDC de giao ket vdi 
ngu'di tieu diing da trd thanh mot hien tu'dng het 
siic phd big'n. Khi ky ke't cac hdp ddng vdi cac 
nha cung cap hang hda hay san pham dai tra, 
ngifdi tieu diing du'dng nhu' khong nhin tha'y tinh 
than "tif do khd'u'dc"cua hdp ddng. Bdn canh dd. 

do ton tai d the yeu, ho thu'dng phai chap nhan 
nhiing quy tac hdn hang do chinh nha cung ca'p 
san pham, dich vu dat ra va ve nguyen tac nhffng 
quy tSc nay khong phai la do'i tu'dng ciia vi6c dam 
phan, De loai bd cac dieu khoan xam pham 
quyen Idi ngu'di tieu dung trong cac giao dich 
mang tinh ddn phifdng va ap dat nhif vay, Luat 
BVQLNTD da quy dinh che dinh v^ kiem soat 
HDTM, DKGDC. 
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II. Nhffng ke't qua dat dtfdc 

Che dmh kiem soat HDTM, DKGDC du'dc quy 
dinh trong Luat BVQLNTD (Qud'c hdi thong qua 
ngay 17/11/2010 va cd hieu life tif ngay 
01/07/2011) va bat dau difdc trien khai theo danh 
muc hang hda, dich vu thie't ye'u quy dinh tai 
Quyet dinh sd02/2012/QD-TTg ngay 13/01/2012. 

7 nam qua. Cue Canh tranh va Bao ve ngu'di 
tieu diing {Cue CT&BVNTD) da tie'p nhan va xu' 
ly tren 4223 bo ho sd dang ky (cu the cac nam nhif 
Bang 1). 100% ho sd xit ly dung thdi ban luat dinh 
va dam bad khdng gay trd ngai, kho khan cho qua 
trinh san xua't, kinh doanh cua doanh nghiep. Qua 
trinh dang ky da giup loai bd nhi^u dieu khoan vi 
pham trong HDTM, DKGDC ciia nhieu ITnh vffc, 
cong bd' cac HDTM, DKGDC du'dc chap nhan; 
qua do nang cao y thiJc tuan thu phap luat cua 
doanh nghi$p va y thu'c yeu cau quy^n Idi chinh 
dang ciia ngu'di tieu diing. (Bieu do 1). 

Kii qua xu" ly ho sd cua Cue du'dc soan thao 
theo hu'dng chi tie't hda tifng ndi dung chifa phu 
hdp quy dinh phap luat kem theo yeu cau su'a ddi 

Bieu do 1. So iUdng fi6 sd dang ky tai Cue CT&BVNTD ta nam 2012 den 2018 

LUAT 

cu the va gdi y hifdng hoan thien de tao dieu kien 
thuan Idi nha't cho doanh nghiep trong viec tiJ 
hoan thien ho sd. 

Ve phia cac Sd Cong Thifdng, tiJ nam 2012 de'n 
bet nam 2017, so'lifdng ho sddangky/dangky lai 
HDTM, DKGDC cua doanh nghiep tai cac Sd 
Cdng Thifdng dat 1309 ho sd vdi ty le cac nhom 
linh viJc dang ky nhu' Bieu do 2. Ca biet, mdt sd' dia 
phu'dng khong phat sinh trifdng hdp nop ho sd dang 
ky HDTM, DKGDC nao nhU Dong Nai, Ninh 
Thuan; mdt so' dia phu'dng chi phat sinh duy nha't 
01 ho sd dang ky la Ca Mau, Nmh Thuan, Dien 
Bien, Quang Nam, Quang Binh,., 

III. Mot so' han ch^' va nguyen nhan 
Ben canh nhffng ke't qua dat du'dc, thifc te ap 

dung che dinh kiem soat HDTM, DKGDC con 
mot sd'bS't cSp sau: 

Thii nha't, chifa cd sif tnen khai dong bd giffa 
cap Trung u'dng la Cue CT&BVNTD va cap dia 
phifdng la cac Sd Cdng Thu'dng the hien d hai mat 

Mat thff nha't, sd' lu'dng ho sd dang ky HDTM, 
DKGDC chenh lech qua Idn giiia Cue va cac Sd 
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Chu thich: Ho scf ndm 2017, bao gom 857 ho sa ddng ky chinh thUc vd 82 ho so tham dinh theo Quy che 
phdi hap vdi Bo Tdi chinh: nam 2018, bao gom 541 ho so ddng ky' chinh thUc va 264 ho sa ihdm dinh iheo 
Quy che phdi hcfp vdi Bo Tdi chinh 
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Bieu d6 2. Cac nhom linh vifc dang ky HDTM, DKGDC tai 
cac dia phi/dng til nam 2012-2017 

Cdng Thu'dng (so' lifdng ho sd dang ky trong I nam 
cua Cue ga'pvai tram Ian trung binh sd'lifdng ho sd 
tie'p nhan cua mdi Sd). Chi trif ho sd dang ky 
HDTM, DKGDC trong ITnh vifc cung cap nu'dc sinh 
boat va dien sinh hoat; mdt so it trong linh vffc vi6n 
thdng va mua ban can hd chung cff (tap trung d 
mot so' thanh pho' Idn nhu' Da Nang, Ho Chi Mmh, 
Ha Ndi,,.), hau nhu' viec dang ky deu don ve Cue, 

Mat thiJ hai, tinh thd'ng nhat trong viec trien 
khai boat ddng nay giiJa Cue va Sd Cdng Thu'dng 
chu'a difdc dam bao, the hi^n d 3 va'n de chinh: 

- Chu'a thd'ng nha't trong viec ke't luan ve mat 
ndi dung, vi du ve ciing mot dieu khoan. Cue va 
Sd con cd y kien khac nhau, 

- Chu'a tho'ng nha't trong quy trinh tie'p nhan va 
xd ly ho sd dangky, 

- Chifa thd'ng nha't trong viec dang tai HDTM, 
DKGDC dffdc cha'p nhan len trang thdng tm 
dien tif. 

ThU hai, mot so' hoat dong quan trong nhifng 
chu'a du'dc trien khai hoac trien khai chu'a thu'dng 
xuyen nhu' kiem soat hdp dong theo mau, dieu 
kien giao dich trong cac linh vifc chifa thuoc 
pham vi phai dang ky hoac viec thanh kiem tra 
xd ly vi pham hanh chinh. 

- Hau nhif cac cd quan quan ly nha nifdc ve 
bao ve quyen Idi ngifdi tiSu diing chu:a thifc hien 
viec ra soat de phat hien vi pham trong cac 
HDTM, DKGDC ngoai pham vi phai dang ky 
theo Quyet dinh sd'02/2012/QD-TTg 13/01/2012, 
Quyet dinh so' 35/2015/QD-TTg ngay 
20//08/2015 va Quye't dinh so 38/2018/QD-TTg 
ngay 05/09/2018. 

- De'n nay mdi chi co difdi 10 doanh nghiep bi 
Cue Quan ly thi trifdng va Cue Canh tranh va Bao 
ve ngifdi tieu diing xu' ly vi pham hanh chinh va 
mot so' lu'dng it doanh nghiep hi Sd Cong Thffdng 
xd phat (Nam 2014, td'ng so' doanh nghiep du'dc 
cac Sd kiem tra la 623 doanh nghiep, trong do cd 
512 doanh nghiep tuan thu (82,2%) va 111 doanh 
nghiep chua tuan thu. Do'i vdi nhffng tru'dng hdp 
vi pham, hau he't cac Sd Cdng Thifdng deu xac 
dinh day la vi pham Ian dau do chifa nam bat dffdc 
quy dinh phap luat nen chi dCfng lai d mffc dp nhac 
nhd va yeu cau khac phuc sai pham). 

ThU ha. mot so'quy dmh phap lual chu'a dd tinh 
toan dien hoac sffc ran de. 

- Dieu 16 Luat BVQLNTD mdi chi dffng lai d 
viec difa ra danh muc mot hay mdt so'dieu khoan 
m^u dffdc coi la dffdng nhien khdng cd hieu lu'c 
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LUAT 

ma chifa cd cd che' chung de kiem soat tinh cdng 
bang, Viec thie'u vdng mot dieu khoan chung 
ddng nghia vdi viec thie'u vang mdt cong cu quan 
trong de thiet lap mot chu^n mffc ve tinh cdng 
bang trong phap luat hdp dong Vidt Nam, cung 
nhu dam bao tinh linh boat cua cd che kiem soat 
trufdc sif thay doi nhanh chong cua ddi sd'ng kinh 
t e - xa hoi. 

- Theo khoan 3 Dieu 13 Nghi dinh so' 
99/2011/ND-CP ngay 27/10/2011, nguyen tac 
chung ve giao ke't hdp ddng (vi du nhff "Tn do 
giao ket hdp ddng nhu'ng khdng dUdc trai phap 
luat", "binh dang") la mot trong cac pham vi xem 
xet HDTM, DKGDC. Trong khi Luat BVQLNTD 
chi gidi ban dieu khoan khdng cd hieu life trong 
09 trffdng hdp cu the thi dSy du'dc coi la sff bd 
khuyet cd gia tri de dam bao mdt HDTM, 
DKGDC cong bang, hai hda Idi ich cua hai ben 
tren cd sd tuan thu he tho'ng quy dinh phap luat 
chung dieu chinh giao dich chff khong chi cac quy 
dinh cua LuSt BVQLNTD. 

- Hinh thtfc xit phat hien nay chu ye'u mdi 
dffng d miic phat tien (mffc phat thap - tdi da 100 
trieu) hoac cd quy dinh bien phap khac phuc hau 
qua nhffng van mang nang nghia vu dd'i vdi Nha 
nffdc (nhif buoc nop lai so' Idi bat hdp phap cd 
du'dc do thffc hien hanh vi vi pham (vi du tai 
khoan 4 Dieu 71 Nghi dinh so 185/2013/ND-CP)). 
Du'di gdc do tac ddng trffc tie'p, nhffng hinh 
thiJc/bien phap nay chifa du tinh ran de, chu'a thifc 
sff hffdng tdi viec bao ve quyen Idi ngu'di tieu 
dung cung nhff chffa phat huy dffdc tac dung ciia 
bien phap xff ly vi pham hanh chinh. 

- Da cd quy dinh ve giao dich v6 hieu trong 
trffdng hdp khong dang ky (cac Dieu 117, 119, 
122 Bo luatDansff 2015). Tuy nhien, vdi tam ly 
e ngai kien tung ciia ngifdi tieu dung va hoat 
ddng xet xff phffc tap cua Tda an nhif hien nay, 
dff kie'n tren thffc te day van chffa the la cong cu 
de ngffdi tieu dung tff bao ve chinh minh trong 
thdi gian trffdc mat, 

IV. D^ xua't mdt sd'giai phap 

De han che nhffng ba't cap va khd khan neu 
tren, ddng thdi tangcffdng siic manh ciia che dinh 
kiem .soat HDTM, DKGDC trong hoat done bao 

ve quyen Idi ngffdi tieu diing, trong thdi gian tdi 
can tap trung vao mdt so'nhom giai phap sau day: 

Thii nhat. hoan thien quy dinh phdp luat lien 
quan de'n kiem sodt HDTM, DKGDC tren mot sd 
van de chinh. 

- Quy dinh chi tie't Dieu 16 Nghi dinh so' 
99/2011/ND-CP ve cd che kiem soat cac HDTM, 
DKGDC khong thuoc pham vi phai dang ky, 

- Bo sung dieu khoan chung de xac dinh cac 
dieu khoan khdng cd hieu life trong HDTM, 
DKGDC. 

Dieu khoan chung thie't ke dffdi dang dffa ra cac 
tieu chi can du'dc xem xet nhSm danh gia khi nao 
mdt di^u khoan dffdc coi la khdng cdng bang de xac 
dinh tinh hieu life, vi du; "Mot dieu khoan khdng 
dffdc hai ben thoa thuan se dffdc coi la bat cdng ne'u 
dieu khoan do di ngffdc lai vdi yeu cau ve sff thien 
chi, dan den mot su; bat can xffng dang ke doi vdi 
quyen va nghia vu cua cac ben phat sinh theo hdp 
dong gay bat Idi cho ngifdi tieu diing" (Dieu 3 (1), 
Chi thi so 93/13/EEC cua Uy ban chau Au). 

- Bo sung pham vi xem xet hdp ddng theo 
mau, dieu kien giao dich chung trffdc sff thay doi 
cua Bd luat Dan sff 2015. 

- Sffa dd'i, bo sung cdc quy dinh Hen quan den 
sir phan ca'p giffa Trung ifdng va dia phifdng theo 
hu'dng quy dinh ro each phan dmh tham quyen 
giffa Trung u'dng va dia phffdng cung nhff bd sung 
tham quyen cho Bo Cong Thffdng trong viec 
hifdng dSn dia phffdng trien khai thd'ng nha't viec 
kiem soat HDTM, DKGDC dd'i vdi cac van d^ 
chUa cd trong quy dinh phap luat cu the. 

- Sffa ddi, bd sung che tai xd ly vi pham hanh 
chinh theo hffdng: Nang mffc phat tien nhff hien 
nay len thanh nhieu mffc khac nhau tffdng ffng vdi 
quy md cua hanh vi vi pham, ciing nhu'bd sung 
bien phap khac phuc hau qua hoac hinh thffc xu" 
phat bd sung hffdng tdi viec khoi phuc quyen Idi 
cua ngffdi tieu dung, 

Thii hai, tang cudng ndng luc cua cO quan bdo 
ve quven lai ngUdi tieu dUng tai trung uang vd dm 
phuang. 

Trong xu hu'dng cat giam bien che nhff hien 
nay thi can chu trpng hdn vao viec chuyen mdn 
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hda, nang cao nang Iffc cho can bp xff ly ho sd 
qua cac bien phap, nhff: 

- Phd'i hdp vdi cac td chffc quo'c te, cac cd 
quan bao ve quyen Idi ngu'di tieu dung nifdc 
ngoai CO boat dpng kiem soat HDTM, DKGDC, 
nham to chffc cac khda dao tao ngan ban ve cac 
ky nang lien quan cho can bd cua Viet Nam; 

- Hang nam. Cue QLCT to chffc cac Idp ta'p 
huan, nang cao nghiep vu cho cac can bp xd ly hd 
sd, dac biet la can bp dia phffdng; 

- Phdi hdp chat che vdi cac cd quan diiu tie't 
nganh nhu' Bd Tai chinh, Bp Xay dffng, Ngan 
hang Nha nffdc, Bp Thong tin - Truyen thdng de 
nghien cffu, tim hidu, nang cao cac kie'n thffc 
phap ly chuyen nganh; 

- Tang cffdng trao ddi, chia se kinh nghiem 
giffa Cue QLCT va cac Sd Cdng Thffdng thdng 
qua nhieu hinh thffc nhff tham khao kmh nghiem 
tff Ciic HDTM, DKGDC da difdc chap nhSn va 
dang tai, cdng van, dien thoai, thu' dien tff, trao 
ddi tai cac buoi tap hua'n, hdi thao.,,; 

- Td chffc cac budi lam viec vdi doanh nghiep 
va ngffdi tieu dung de lang nghe thffc ti6n kinh 
doanh; cac khd khan, vifdng mac cua doanh nghiep 
trong qua trinh thffc hien thu tuc dang ky HDTM, 
DKGDC. Tff dd, cd quan nha nffdc diic rut ra kinh 
nghiem hoac nhffng dieu can Iffu y khi xd ly hd sd. 

Thii ba, tang cudng nhan thiic cho cong dong 
doanh nghiep vd ngUdi tieu dung. 

Cac hoat dpng tuyen truyen pho bien phap 
luat bao ve quyen Idi ngifdi tieu dung vî a qua da 
dat dffdc nhffng ke't qua va chuyen bien tich cffc, 
Tuy nhien, ne'u can cd tren mffc do nhan thffc cua 
cong ddng doanh nghiep va ngu'di tieu diing thi 
boat ddng tuyen truyen, phd bien phap luat con 
nhieu han che'. 

Do do, trong thdi gian tdi, cd quan bao ve 
quyen Idi ngffdi tieu dung tff Trung ffdng de'n dia 
phu'dng can da dang hda cac hinh thffc tuyen 
truyen, phd bien. Ben canh cac hinh thffc truyen 
thd'ng nhff hpi nghi, hdi thao, can cd cac hoat 
ddng tuyen truyen trifc tie'p, trffc quan, sang tao 
den doanh nghiep va cac dd'i tffdng khac cua Luat 
BVQLNTD. 

Thii tu. tang cUdng hap tdc qudc te. 

Cd quan bao ve quyen Idi ngffdi tieu dung 
Viet Nam chinh thffc difdc thanh lap dffdc khoang 
14 nam. So vdi cac cd quan bao ve quyen Idi 
ngifdi tieu dung trong khu vifc va tren th&' gidi, 
Viet Nam nSm trong nhom cd quan "non tre ". Dd 
do, de hoc tap kinh nghiem cua cac nffdc, Viet 
Nam can tang cffdng md'i quan he hdp tac vdi 
nhieu cd quan bao ve quyen Idi ngu'di tieu dung 
quo'c te va tham gia tich cffc vao cac diln dan 
qud'c te ve phap luat va chinh sach bao ve quyen 
Idi ngu'di tieu diing nhff ASEAN, ACCP, ICPEN 
v,v..., dac biet la kinh nghiem v6 kiem soat 
HDTM, DKGDC cua cac nu'dc trong khu vffc 
chau A nhff Nhat Ban, Han Qud'c • 
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REVIEWING 07 YEARS IMPLEMENTATION 
OF REGULATIONS ON STANDARD FORM CONTRACTS 

AND GENERAL TRANSACTION CONDITIONS IN VIETNAM 
LAW ON PROTECTION OF CONSUMER RIGHTS 
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ABSTRACT: 
The implementation of regulations on control of standard form contracts and general 

transaction conditions in Law on Protection of Consumer Rights has achieved numerous 
results during the past seven years. However, there are still some certain limitations needed 
to be tackled. These limitations might be attributed to the drawbacks of the law itself and the 
ineffective implementation by the law enforcement authorities m real life. In the current 
context that Vietnam has participated in consumer protection activities in the region and the 
world through ACCP and ICPEN, it is necessary to have an assessment and improvement of 
regulations on control of standard form contracts and general transaction conditions in order 
to enhance the effectiveness of consumer rights protection. 

Keywords: Standard form contracts, general transaction conditions. Law on Protection of 
Consumer Rights, implementation, 07 years. 
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