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TOM TAT:

Cbé& dinh ki€m sod( hgp ddng theo miu, diéu kién giao dich chung (HDTM. PKGDC) trong
Ludt Bio vé quyén 1gi ngudi tiéu ding (Ludt BVQLNTD) sau 07 nam thuc thi d3 dat duge
nhiéu k€t qua tich cyc, ty vin phai d8i mit vi mot s6 khé khan nhat dinh. Nguyén nhan w
nhimg han ché ndy ¢6 thé do i chinh ban than quy pham d6 hay tir viéc trién khai 4p dung cdc
quy dinh ndly bdi cdc cd quan thyc thi chira thie sy hiéu qui. Trong bdi canh Viét Nam di tham
gia vaocic phong trio bdo vé ngudi tieu ddng trong khu viyc v trén th€ gidi thdng qua ACCP
vi ICPEN, cin phdi ¢d sy ddnh gid, hoan thién cd ché ki€m sodt HDTM, PKGDC d€ ting
cudng hi€u qué bao vé quyén Igi ngudi tiéu diing. Bai vi€t ban vé thuc thi ché dinh ki€m soét
hgp dong theo mau, diéu kién giao dich chung theo Ludt Bio vé quyén 1gi ngudn tiéu dung sau

7 0&m trién khai.

Tir khéa: Hgp déng theo miu, diéu kién giao dich chung, Luat Ludt Bio vé quyén Igi ngudi

(iéu diing, thyre thi, 7 niim.

I. D3t vin dé

Trong nén kinh 1& mén dai, viéc cdc (8 chie,
cd nhan kinh doanh dp dung cdc di¢u khodn miu
dudi hinh thite HDTM, PKGDC dé giao ké1 vdi
ngudi uéu ditng da trd thainh mét hién wgng hét
sic phG bign. Khi ky k&1 cdc hop déng véi cic
nhi cung cip hiang héa hay sin phdm dai tri,
ngudi tiéu dimg dudng nhu khdng nhin tha'y tnh
thiin “1y do khé udc™ ciia hgp ddng. Bén canh do.
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do tdn tai & thé y&u, ho thudng phii chip nhan
nhifmg quy tdc bdn hang do chinh nhi cung cip
san pham, dich vy diit ra vi vé nguyén tic nhirng
quy tic ndy khdng phai 14 &1 tugng ciia viée dam
phin. DE lowi b cdc didu khodn xim pham
quyén g1 ngudi tigu diing trong cic giao dich
mang tinh don phuong va dp dit nhu
BYQLNTD di quy dinh ché dinh vé 12
HPTM, PKGDC.




LUAT

I1. Nhitng k&t qua dat dugc

Ché dinh ki€m sodt HDTM, PKGDC dudc quy
dinh trong Luit BVQLNTD (Qudc héi théng qua
ngay 17/11/2010 vd c6 hiéu lyc ¥ ngay
01/07/2011) vi bit ddu dugc trién khai theo danh
muc hang héa, dich vy thi€t y&u quy dinh tai
Quyét djnh s6 02/2012/QD-TTg ngay 13/01/2012.

7 nim qua. Cuc Canh tranh va Bdo vé ngudi
tiéu dung (Cuc CT&BVNTD) di ti€p nhan va xi
ly trén 4223 bd hd s0 dang ky (cu thé cdc nam nhut
Bang 1). 100% hé sd x(r ly ding thisi han luat dinh
vi dam bao khdng gdy trd ngai, khé khin cho qué
trinh san xuat, kinh doanh ciia doanh nghiép. Qué
tinh ding ky da gitip loai bd nhiéu diéu khodn vi
pham rong HDTM, PKGDC cia nhiéu finh vyc,
cbng bd cac HDTM, PKGDC dugce chdp nhin;
qua d6 ning cao y thic tin thd phip Juat cia
doanh nghiép va y thifc yéu cdu quyén loi chinh
ding cha ngudi tiéu diing. (Biéu dd 1).

K&t quéd x{r Iy hd sd cha Cuc dude soan thio
theo hudng chi tiét héa ting ndi dung chua phd
hp quy dinh phip ludt kém theo yéu cdu sia adi

cu thé va gdi ¥ hudng hodn thi¢n d€ tao diéu kién
thudn 19i nhi't cho doanh nghiép trong viéc ty
hon thién hé so.

Vé phia cdc S8 Cdng Thudng, tif ndm 2012 dén
hétnim 2017, s& lugng hd so dang ky/ding ky lai
HPTM. PKGDC ciia doanh nghiép tai cic S§
Cong Thuong dat 1309 hd sd v6i ty 1¢ cic nhém
linh vuc dang ky nhu Biéu d8 2. C4 biét. mét s dia
phudng khong phat sinh trudng hgp nép hé s diing
k¢ HPTM, BKGDC nao nhu Béng Nai, Ninh
Thuin; w6t s dia phudng chi phat sinh duy nhat
01 hé so aing ky la Ca Mau, Ninh Thuédn, Bi¢n
Bién, Quang Nam, Quing Binh...

I11. Mgt s6 han ché va nguyén nhin

Bén canh nhitng k€1 qua dat dugc, thyc 1€ dp
dung ché dinh kiém sodt HDTM, PKGDC con
mdt s6 bat cap sau:

Thit nhdt, chia cé su tnén khat dong bd gitra
¢4p Trung udng 13 Cuc CT&BVNTD va cip dia
phudng 1a céc S Cong Thuong thé hién & hai mit

Mat thd nhét, s6 lugng hd so ding ky HDTM,
DKGDC chénh léch qué ldn gita Cuc va cic S

Bi6u d6 1. $6 Iudng hé sd ddng ky fai Cuc CT&BVNID K¥ nam 2012 dén 2018

o ..
N3m l N3m { Nim | Nam | Nam | Nam | Nam
2012 2013 2014 2015 2016 2017 2018
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phéi hap vai Bo Tai chinh: nam 2018, bao g6m 541 hé so ding ky chinh thiec va 264 hé su thdm dinh theo

Quy ché phoi hop véi Bo Tai chinh
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Chii thich: H6 so nam 2017, bao gom 857 hd so déang ky chinh thiie va 82 ho so tham dinh theo Quy ché’
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Biéu dé 2. Cac nhém finh vic ddng ky HDTM, BKGDC fai

céc dja phuong tit nam 2012-2017
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Cong Thuong (s8 lugng hd sd dang ky trong | ndm
cla Cuc g&p van trim 1an trung binh s6 lugng hd so
1i€p nhan cia mdi S&). Chi trlf hé so ding ky
HBDTM. BKGDC trong linh vyc cung cip nude sinh
hoat vii dién sinh hoat; mo1 56 it trong finh vie vién
thong vi mua bén can hd chung cuf (tap trung &
mot sG thiinh phd 16n nhu Ba Ning. Ho Chi Minh,
HA Noi..), hdu nhy viée ding ky déu don vé Cuc.

Mt thit hai, tinh théng phit rong viée trién
khai hoat déng nay giira Cuc va S3 Cong Thuong
chua duge dam bio. thé hién ¢ 3 van dé chinh:

- Chua thdng nhit trong viéc ké1 ludn vé mat
n6i dung, vi du vé cimg mét diéu khodn, Cuc vi
S8 con co y ki€n khic nhau.

- Chua thEng nhat trong quy trinh Gi€p nhan vi
X ly hd sd dang ky.

- Chua thdng nht trong viéc diing 1di HDTM,
PKGDC duge chdp nhidn 1én trang théng tin
dién .

Tiut hai. mdt s& hoat déng guan trong nhung
chua dudc trién khai hogc trién khai chua thuding
xuyén nhu ki€m soit hap dong theo mdu, didu
kién giao dich trong cic linh vire chua thude
pham vi phai ddng ky hodc viéc thanh kiém tra
x{ Iy vi pham hinh chinh.
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Chung cv

Tai chinh,
ngan hang

Vién théng

- Héu nht céc cd quan qudn 1§ nha nude vé
bdo vé& quyén Igr ngudi tiéu dang chua thye hién
viée ri sodt d€ phdt hién vi pham trong cic
HBTM. DKGDC ngoai pham vi phdi ding ky
theo Quyét dinh 56 02/2012/QD-TTg 13/01/2012,
Quyét dinh s& 35/2015/QDP-TTg ngay
20//08/2015 va Quy€t dinh s& 38/2018/QD-TTg
ngay 05/09/2018.

- D& nay mdi chi ¢6 dudi 10 doanh nghiép bi
Cuc Quan by thi trudng vit Cuc Canh tranh v Bio
vé ngudi tiéu dung xif ly vi pham hanh chinh vi
mbt s& lugng it doanh nghiép bi Sd Cong Thuang
XU phat (Niim 2014, tng s6 doanh nghi¢p dudc
cdc S& ki€ tra 13 623 doanh nghiép. rong dé6 c¢6
512 doanh nghiép tuan thi (82.2%) va 111 doanh
nghiép chua tuan thii, B3i vdr nhing trugng hop
vi pham, hiu hél cdc S§ Cong Thuong déu xic
dinh day |2 vi pham 1an diu do chua nim bit duge
quy dinh phip ludt nén chi dimg lai & mifc d nhic
nhd v yéu cau khic phuc sai pham).

Tt ba, mdts6 quy dinh phép ludt chua @i tinh
todn dién hojc sirc riin de.

- Piéu 16 Luit BVQLNTD mdi chi ditng lai &
viéc dua ra danh muc mothay métsd dicu khodn
mfiu dugce coi 1a dudng nhién khdng ¢6 hiéu lire
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ma chua c6 co ché chung d& ki€m sodt tinh cong
biing. Viéc thi€u ving mét didu khodn chung
déng nghia v4i viéc thidu ving mot cong cy quan
trong d€ thi€t 1ap mot chudn muc vé tinh cong
bing trong phap luit hoip déng Viél Nam, cing
nhv ddm bio tinh linh hoat ciia co ché kiém soit
trude su thay dSi nhanh chong cia ddi séng kinh
1& - xd hai.

- Theo khodn 3 Piéu 13 Nghi dinh s&
99/201 1/NB-CP ngay 27/10/2011, nguyén tic
chung vé giao k&t hop ddng (vi dy nhu “Tu do
gino k&t hop dong nhung khéng dvdce trdi phap
luat™, “binh ding”™) 12 mét trong cdc pham vi xem
x€t HDTM, PKGDC. Trong khi Luat BVQLNTD
chi gidi han didu khodn khéng c6 hiéu luc trong
09 truiing hgp cu thé thi day dude coi a si bd
khuyél cé gid 1ri &€ ddm bdo mor HDTM,
DKGDC cdng bing. hiii hoa Igi ich cla hai bén
trén cd s¢ (an thd hé thdng quy dinh phdp ludt
chung diéu chinh giao dich chit khong chi cdc quy
dinh cta Ludt BVQLNTD.

- Hinh thitc xd& phat hién nay chi yéu mér
dirng & mire phat tién (mdc phat thip - 151 da 100
triéu) hodic ¢6 quy dinh bién phdp khiic phyc hiu
qué nhung vin mang ning nghia vy d&i véi Nha
nudc (nhy bude ndp lai s8 o1 bat hgp phip c6
duge do thyc hién hanh vi vi pham (vi du tat
khoin 4 Biéu 71 Nghj dinh s6 185/2013/ND-CP)).
Dudi géc dé tic dong truc ti€p. nhitng hinh
thite/bién phdp nay chura da tinh riin de, chua thyc
sy hudng 16i viéc bio vé quyén Igi ngud néu
ding cing nhu chuu phdt huy dugce tdc dung ciia
bién phip xr 1y vi pham hanh chinh.

- B ¢6 quy dinh vé giao dich vé hiéu trong
trudng hop khong ding ky (cdc Biéu 117, 119,
122 B ludit Dan su 2015). Tuy nhién, yéi tam ly
e ngai ki€n tyng cia ngusi tiéu dung vi hoat
déng x¢t xir phie tap clia Toa 4n nhu hién nay,
du ki¢n rén thye 1€ diy viin chua thé 1 cong cu
d€ ngudsi tiéu dung t bio vé chinh minh trong
thdti gian truge mit.

1V. P& xust mot sd gidi phdp

D¢ han ché nhitng bat cap va khé khin néu
trén, dong thdi ting cudng st manh cda ché dinh
ki€m soidt HPTM., BKGDC trong hoat dong bio

vé quyén Igi ngudi tiéu dung, trong thdi gian 1di
cantdp trung vao mat s8 nhém gidi phdp sau day:

Thu nhdt, hoan thi¢n quy dinh phap lugt lién
quan dén kiém sodt HDTM, PKGDC trén mé1 si’
van dé chinh.

- Quy dinb chi tiét Biéu 16 Nghi dinh s&
99/201 [/NB-CP vé co ché ki€m sost cic HDTM,
PKGDC khdng thudc pham vi phir ding ky.

- B sung diéu khodn chung d€ x4c diph céc
diéu khodn khéng cé hiéu lyc trong HDTM,
PKGDC.

Biéu khodn chung thi€t k& dudi dang dwa ra cic
tiéu chi cin dudc xem xét nhiim danh gid khi no
mét diéu khodn dugc coi la khéng cong bling dé xic
dinh finh higu Iyc, vi dy: "Mdt didu khodn khong
dugce haj bén thoa thudn sé dudc coi la bit cong néu
diéu khodn d6 di ngirgc lai v6i yéu ciu vé suf thién
chi, din @&€n mdt su bt can xdng ding k& d6i véi
quyén va nghfa vu clia cdc bén phit sinh theo hap
déng gy bal Ioi cho ngudsi tiéu dung” (Piéu 3 (1),
Chi thi $6 93/13/EEC cia Uy ban chiu Au).

- B6 sung pham vi xem xé( hgp ddng theo
miu, diéu kién giao dich chung trudc sy thay d8i
clia B luat Dan sy 2015.

- Sira d6i, b3 sung cdc quy dinh lién quan dén
su phin cip gifta Trung udng vi dia phong theo
hudng quy dinh d cich phan dinh thim quyén
gitra Trung vong vi dia phuong cling nhu b3 sung
thim quyén cho B Céng Thudng trong viéc
hudng din dia phudng trién khai théng nhat viéc
ki€m soit HDTM, PKGDC d8i vdi cic vin dé
chua cé trong quy dinh phép luat cy thé.

- Sita d8i, b sung ché (31 x{ 1y vi pham hinh
chinh theo huéng: Nang mitc phat tién nhu hién
nay [&n thanh nhi¢u mie khde nhau wrang ung vdi
quy md cia hanh vi vi pham, cing nhu bo sung
bi¢n phdp khic phuc hiu qud hodc hinh thite xi
phat b6 sung hudng 18i viée khoi phuc quyén Igi
ciia ngudi tiéu dung.

Thit hai, 1ang cueng ndng lie ciia co quan béio
vé quyén Igi ngitri tieu ding 1qi trung wong va dia
phiong.

Trong xu hudng cat gidm bién ché nhu hién
nay thi cdn chd trong hon vio viéc chuyén mon
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hda, ndng cao ning lyc cho cén b xit [y hé so
qua cdc bién phdp, nhu:

- Phéi hop vdi cic 18 chite quée t€, cic cd
quan bdo vé quyén Igi nguai tiéu ding nudc
ngoai c6 hoat dong kiém sodt HDTM, PKGDC,
nhiim 16 chite céc khéa dao 130 ngdn han vé cic
ky ndng lién quan cho cdn bé cda Viét Nam;

- Hang nam, Cuc QLCT 1§ chitc cic 16p 1ip
huan, ndng cao nghiép vu cho cic cén bé xt ly hd
sd, dic biét Ja cdn bd dia phuong;

- Phot hop chiit ché vo cdc co quan didu 1iét
nganh nhv B¢ Tai chinh, B6 X4y dung, Ngin
hang Nha nudc, B Théng tin - Truyén thong dé
nghién ctu, tim hi€u, ning cao cic kién thitc
phip Iy chuyén nginh;

- Tdng cudng trao dd1, chia sé kinh nghiém
gitta Cuc QLCT vi cic Sd Cong Thuong théng
qua nhiéu hinh thic nhu tham khdo kinh nghiém
wr cic HDTM, PKGDC di dudc chdp nhin va
dang tai, cong vin, dién thoai, thut dién td, trao
d6i 1ai cic budi tap hudn, hoi thao...;

- T6 chic céc budi lam viée v6i doanh nghiép
v ngudi tigu dong dé 1ing nghe thyc tién kinh
doanh: cdc khé khin, vudng mic cia doanh nghiép
trong qué trinh thyc hién thii e ding ky HDTM,
BKGDC. Tir dd, ¢d quan nha nudc dic rit ra kinh
nghiém hodc nhitng diéu cin Juu ¥ khi xtt 1y hé so.

Thit ba, 1dng cueng nhdn thitc cho céng dong
doanh nghtép va nguoi tiéu ding.

TAI LIEU THAM KHAO:

Cic hoat déng tuyén truyén phd bign phap
ludit bdo vé quyén 101 ngudi tiéu dong vira qua da
dat dudc nhitng k€t qud va chuyén bién tich cye,
Tuy nhién, néu can exf trén mifc dé nhin thic cha
cong ddng doanh nghi¢p va ngudi tidu dung (hi
hoat déng tuyén truyén, phd bién phép ludt con
phiéu han ché.

Do d6, trong thai gian (i, cd quan bdo vé
quyén 16i ngudsi iéu ddng tif Trung wong dén dia
phuong cin da dang héa cdc hinh thitc tuyén
truyén, phd bi€n. B&n canh cdc hinh thic truyén
th&ng nhu hdi nghi, héi thdo, cin cé cdc hoat
d6ng tuyén truyén tryc tiép, truc quan, séng tao
dén doanh nghiép vh cic d81 tugng khdc cia Luat
BVQLNTD.

Thi 1, 1ang cuong hop tdic quéc té.

Cd quan bdo vé quyén 1gi ngudi tiéu dang
Viét Nam chinh thic duge thanh 1ap dude khodng
14 nam. So vdi cdc cd quan bdo vé quyén 1gi
ngudi tiéu ditng trong khu vie va 1rén thé gidi,
Viét Nam nim trong nhém cd quan “non tré ”. Do
46, d& hoe 1dp kinh nghi¢m cia cdc nudc, Viét
Nam cdn ting cudng mé8i quan hé hgp tdc vdi
nhidu co quan bdo vé quyén 101 ngudi tiéu dung
qudc 1€ va tham gia tich cuc vao cdc dién dan
qudc t&€ vé phip ludt va chinh sich bio vé quyén
1gi ngudi tiéu dang nhe ASEAN, ACCP, ICPEN
v.v.., dic biét 1a kinh nghiém vé ki€m sodt
HBTM, BKGDC cia cdc nude trong khu vire
chau A nhu Nhat Bin, Han Quéc m

1. Bdo cdo thiimg nién cio Cuc CT&BYNTD 1ie ndm 2013 dén 2017

(hup /fwvww.vea.govan/Bublicanons aspx?CatelD=524 & page=1)

2. Bdo cio kiém sodt HDTM, PKGDC ciia cdc & Cong Thueung ndm 2013, 2014 va 2018.
3. Ciac HDTM, DKGDC dd duere Cuc CT&BYNTD chdp nhin
(hitp:/hvww.vea.govavn/hopdongman aspx?Cate_|D=453& CarelD= 184)

Ngay nhin bai: 16/3/2019

Ngay phan bién dinh gid va sita chita: 26/3/2019

Ngay chap nhan ding baj: 4/4/2019
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REVIEWING 07 YEARS IMPLEMENTATION
OF REGULATIONS ON STANDARD FORM CONTRACTS
AND GENERAL TRANSACTION CONDITIONS IN VIETNAM
LAW ON PROTECTION OF CONSUMER RIGHTS

® TRAN DIEU LOAN, MBA
Vietnam Competition and Consumer Authority,
Ministry of Industry and Trade

ABSTRACT:

The implementation of regulations on control of standard form contracts and general
transaction conditions in Law on Protection of Consumer Rights has achieved numerous
results during the past seven years. However, there are still some certain limitations needed
1o be tackled. These limitations might be attributed to the drawbacks of the law itself and the
ineffective implementation by the law enforcernent authorities 1n real hfe. In the current
context that Vietnam has participated in consumer protection aclivities in the region and the
world through ACCP and ICPEN, it is necessary to have an assessment and improvement of
regulations on control of standard form contracts and general transaction conditions in order
to enhance the effectiveness of consumer rights protection.

Keywords: Standard form contracts, general transaction conditions, Law on Protection of
Consumer Rights, implementation, 07 years.
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