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TOM TAT: 
Bai viS't lam rd 4 bS't cap ve thdi diem du'dc phep giao dich quyen siJ dung da't, dd la: (i) chu'a 

khang dinh rd thdi diem chuyen doi quyen sî  dung dat khi dien tich dat do cd nguon gd'c do nhan 
chuyen quyen hoac difdc cong nhan quyen s^ dung dat; (ii) thdi diem du'dc phep chuyen nhifdng, 
chd thug, cho thue lai, tang cho, th6' cha'p, gop vo'n quyin su" dung da't khdng tho'ng nha't vdi thdi 
diem chuyen quyen sd hifu quyen tai san cua giao dich tao lap dat do; (iii) quy dinh ve thdi di6m 
nhan thî a kd' quyen su* dung da't rat khd hieu va khd v§n dung; (iv) quy dinh ve thdi diem thufc 
hien giao dich chifa tho'ng nhji't vdi Luat Kinh doanh bat dong san, khi mot trong cac ben la to chifc 
kinh doanh bat ddng san, Dong thdi, bai vie't da kie'n nghi siia ddi, hoan thiSn cac quy dinh trong 
thdi gian tdi, 

Tuf khoa: Quyen su' dung da't, giao dich, thdi diem chuyen ddi, tai san. 

1. D$t van de 
Thdi diem difdc thifc hien giao dich dd'i vdi tai 

san ndi chung va dd'i vdi quyen siJ dung da't ndi 
rieng la van de phap ly can ban, co y nghTa ve mat 
ly luan Ian thifc tien. Ve mat nguyen tSc, thdi diem 
du'dc thifc hien giao dich ve quyen ait dung da't 
khong thi sdm hdn hay mupn hdn, ma phai ciing 
vdi thdi diem nhan quyen sci hifu quyen tai san cua 
giao dich tru'dc do. Chang ban, A chuyen quyen sti' 
dung da't cho B va da den thdi di€m chuyen quyen 
sci bifu quyen tai san cho B thi cung phai co quy tac 
cho phep B du'dc thifc hi6n giao dich doi vdi dien 
tich da't do cho C. Dieu nay vifa bao dam tinh tho'ng 
nha't trong cac che dinh cd hen quan cua he tho'ng 
phap luat. Tuy vay, phap luat Viet Nam ton tai mot 
so' bat cap khi quy dinh ve van de nay, 

2. MOt so'bat cap cua phap luat \i thdi di '̂m 
thifc hi$n giao dich dO'i vdi quy^n su" dung dat 

Khoan 1 Dieu 168 Luat Da't dai nam 2013 quy 
dinh: "Ngu'di su" dung da't difdc thifc hien cac quyin 
chuyen nhu'dng, cho thue, cho thue lai, tang cho, the 

chap, gdp vd'n quyen s^ dung da't khi cd Giay chiJug 
nhan. Dd'i vdi tnfdng hdp chuyen ddi quyen sii dung 
da't ndng nghiep thi ngifdi su" dung dS't difdc thifc 
hien quyen sau khi cd quye't dinh giao da't, cho thu6 
da't; trtfdng hdp nhan thiJa ke quyen su' dung da't thi 
ngifdi s^ dung da't du'dc thifc hien quyen khi co Gi§̂ y 
chiJng nhan hoac du di^u kien de cap Giay chiJng 
nhan quyen sif dung dat, quyen sd hiJu nha d va tai 
san khac gan lien vdi dat". 

Qua nghi6n ciJu trong md'i quan he vdi cac quy 
dinh khac cua phap luat hiSn hanh, chung tdi cho 
rang, quy dinh vifa neu d tren con hoc 16 nhiing han 
che nha't dinh, cu the: 

Thii nha't, chua khang dinh ro thdi diem chuyin 
doi quyen s& dung dat khi dien tich ddt do co nguon 
gdc do nhan chuyen quyen hoac ducfc cong nhan 
quyen svC dung ddt. 

Theo quy dmh tren, "dd'i vdi tru'dng hdp chuyen 
ddi quyen sijt dung da't ndng nghiep thi ngu'di sii 
dung da't du'dc thifc hien quyen sau khi cd quye't 
dmh giao da't, cho thue da't". Nhu' vay, quy dinh 
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nay mdi chi cho biet thdi diem thifc hien viec 
chuyen ddi quyen siJ dung da't nong nghiep ma 
dien tich da't dd cd ngudn gd'c tii' viec nhan giao 
da't cua Nha nifdc, hoac thue da't cua Nha nifdc. 
Trong khi do, theo quy dinh cua phap luat hien 
hanh, da't nong nghiep van la dd'i tu'dng cua cac 
hdp ddng chuyen quyen (chuyen doi, chuyen 
nhu'dng, thijfa ke', nhan tang cho, gdp vd'n). Bdi le 
hien nay, Luat Da't dai nam 2013, Bd lu ît Dan sif 
nam 2015, cung nhu'phap luat cd lien quan khong 
he CO quy dinh theo hu'dng da't ndng nghiep khong 
la dd'i tifdng cua cac giao dich chuyen quyen, 
Khdng nhu'ng the', da't ndng nghiep cung la do'i 
tu'dng du'dc cdng nhan quyen s& dung da't khi hdi 
du dieu kien du'dc cdng nhan quyen su' dung da't. 

Nhif vay, van de dat ra la ne'u ngu'di siV dung da't 
tao lap dien tich da't ndng nghiep thdng qua nhan 
chuyen quydn, hay difdc cdng nhan quyen suf dung 
dat thi hp du'dc phep chuyen doi quyen siJ dung da't 
dd cho ngu'di tie'p theo tî  thdi diem nao? Khoan 1 
Dieu 168 nhif da trich dan d trSn chi de cap den thdi 
diem la "sau khi co quye't dinh giao dat, cho thue 
da't", cho nen da khdng the cho biet ro vS'n de nay, 
Ne'u da't ndng nghiep khong difdc tao lap bdi nhan 
giao da't tif Nha nu'dc hay thue da't tiX nha nifdc, thi 
sao cd quye't dinh giao da't, cho thuS dS't? Theo 
chung toi, day la mot 16 hong phap ly nghiem trong 
can nghien ciJu hoan thien. 

Thii hai, thdi diem ducfc phep chuyen nhucfng, 
cho thue, cho thue lai, tang cho, the chap, gop von 
quyen sii diing ddt khong thdng nha't vdi thdi diem 
chuyen quyen sd hUu quyen tai sdn cua giao dich 
tao lap ddt do. 

Ve mat nguyen tac, m6t ngu'di da difdc xac lap 
quyen sit dung da't khi giao dich ma ho nhan chuyS'n 
quy^n da den thdi diem chuyen quyen sd hiJti quyen 
tai san Do vay, ke tif thdi diem dd, ho se cd quyen 
dinh doat quyen tai san cua minh thong qua viec 
chuyen ddi, chuyen nhu'dng, tang cho, cho thue, thifa 
ke, the cha'p, gop vd'n bang chuyen su' dung da't. Tuy 
nhien, phap luat Viet Nam v§n chifa thd'ng nha't hai 
thdi diem nay. 

Khoan 3 Dieu 188 Luat Da't dai nam 2013 quy 
dinh: "Viec chuyen ddi, chuyen nhu'dng, cho thue, 
cho thue lai, thijfa ke', tang cho, the chap quyen siJ 
dung da't, gdp vd'n bang quyen sd dung da't phai 
dang ky tai cd quan dang ky da't dai va cd hieu life 
ke tif thdi diem dang ky vao sd dia chinh". 

Nhif vay, cd the tha'y rang, giao dich chuyen 
quyen stf dung da't cd hieu life ttf thdi diem "dang ky 
vao sd dia chinh". Tuy nhien, nhif tren da ngu, 
Khoan 1 Dieu 168 quy djnh thdi diem di/dc phep 
thifc hien giao dich chuyen nhu'dng, tang cho, cho 
thue, cho thue lai, the chap, gdp vd'n bang quyen suf 
dung da't tii khi "cd giay chii'ng nhan". Can lifu y 
rang, thdi diem dang ky vao sd dia chinh va thdi 
diem cd giay chiJng nhan hoan toan khac nhau, 
trong do, thdi diem "cd gia'y chifng nhan" mudn hdn 
rat nhilu so vdi thdi diem "dang ky vao sd dia 
chinh" Theo quy dinh cua phap luat hien hanh, thdi 
diem dang ky viec chuyen quyen vao sd dia chinh 
sdm hdn it nha't 10 lam viec ngay so vdi thdi diem 
"cd giay chlJng nhan". Trong thifc te, thdi diem "cd 
giay chu^g nhan" con mudn hdn nhieu so vdi quy 
dinh cua phap luat, do luat chi de cSp de'n "ngay 
lam viec" ma khdng phai la ngay thifc te. Hdn nffa, 
viec chap hanh thdi ban nay chifa thifc sif nghiem 
tuc trong thu'c te. 

Nhif vay, trong trifdng hdp quyen su' dung da't 
du'dc tao lap bdi viec nhan chuyen quyen, va hp da 
du'dc ngu'di khac chuy6'n quyen sd bifu quyen tai 
san, do da dang ky vao sd dia chinh, nhifng ho lai 
chu'a difdc thifc hien cac giao dich tie'p theo cho 
ngu'di thiJ ba bdi le chifa cd gia'y chiJng nhan. Dieu 
nay the hien su' thie'u thd'ng nha't ciia phap luat giiJa 
van de thdi diem chuyen quyen suf dung da't va thdi 
diem du'dc phep dinh doat quyen suf dung dat tao lap 
hdi viec chuyen quyen dd. 

Thtiba, quy dinh ve thdi diem nhan thifa ke quyen 
sv( dung ddt rat khd hieu vd khd van dung 

Di^u 188 Luat Da't dai nam 2013 yeu cau viec 
thifa ke quyen &\i dung dat cd hieu life tai thdi diem 
dang ky vao sd dia chinh. Tuy nhien, Dieu 168 Luat 
Dat dai nam 2013 lai quy dinh "trifdng hdp nhan 
thij'a ke quyen su" dung da't thi ngu'di siV dung dat 
difdc thifc hien quyen khi cd Gia'y chiJng nhan hoac 
du dieu kien de cap Gia'y chii'ng nhan". 

Nhif vay, chung ta hieu nhif the nao la "du dieu 
kien ca'p giay chiJng nhan" de xac dinh thdi diem 
nhan thifa ke quyen su; dung da't? Bdi le, ngifdi difdc 
thifa ke da de'n thdi diem nhan quyen su" dung da't, 
thi tiJc la thdi diem chuyen quyen sd bulu quyen tai 
san cd the xay ra tru'dc thdi diem "dang ky vao sd 
dia chinh". Bdi le, du dieu kien de cap giay chd'ng 
nhan quy^n su; dung da't hien chu'a cd mot quy dinh 
minh thi. Tuy vay, mot trong nhiJng trifdng hdp du 
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dieu kien de cap gia'y chd'ng nhan cd the la nhu'ng 
trifdng hdp quy dinh tai cac Dieu 100,101, 102 Luat 
Da't dai nam 2013, quy dinh ve viSc ca'p gia'y chd'ng 
nhan quyen s& dung da't cho ngifdi dang suf dung da't 
(thifc te). Ne'u hieu theo each dd, thi npi dung dieu 
dilu chinh cua Dieu 188 vaDi^u 168 se thie'u thdng 
nhat vdi nhau. TiJc la thdi diem "cd hieu life" cua 
thifa ke quyin sit dung da't xay ra mudn hdn so vdi 
thdi diem du'dc "nh$n thifa ke" quyen sd dung dat. 

Dd'i vdi trufdng hdp mdt dien tich dS't du'dc 
chuyen quyen bdi 2 Ian thî a ke lien tie'p thi sif thie'u 
thd'ng nha't nay v§n ton tai, Chang ban, A va B la vd 
chong, tao lap quyen suf dung da't chung thoa man 
dieu kien tai Dieu 100, hoac Dieu 101 LuatDatdai. 
A che't de lai thiJfa k6' quyen su' dung da't chung va B 
la ngu'di du'dc hifdng. B chu'a dang ky thifa ke nhifng 
it lau sau B cung che't, de lai thifa ke cho con rieng 
cua minh la C Viy thdi diem nao C du'dc nhan thifa 
ke quyen sd' dung da't tu' me la B? Dd'i vdi quyen sd 
dung da't do B, tuy cd ngudn gd'c dd dieu kien de 
difdc ca'p gia'y chdng nhSn, nhifng do chu'a dang ky 
vao "sd dia chinh" nen chifa cd hieu Idc theo Dieu 
188 Luat Da't dai. Va do viec chuyen giao quyen siJ 
dung da't dd chu'a cd hieu lu'c nen khdng the cho 
rang phin dien rich dd se trd thanh di san cdaB, khi 
B che't. Dieu nay ciing ddng nghia la C chi du'dc 
nhan thiJa ke dd'i vdi quyen SLf dung da't cua B nSm 
trong khd'i tai san chung dd. 

Theo chung tdi, each tie'p can cua cac quy dinh 
nay dang dong nha't giiJa van de thdi diem nhan 
thifa kg'quyin sd dung da't va dieu kien de quyen 
sit dung da't du'dc coi la di san. Viec quy thdi didm 
thifa ke quyen sidling dated hieu life tai Dieu 188 
mudn hdn thdi diem ngddi nhSn thifa ke difdc nhan 
quyen suf dung da't la mot bat cap can nghien cdu 
hoan thien. 

Thii tu, quy dinh ve thdi diem thuc hien giao dich 
chUa thd'ng nha't vdi Luat Kinh doanh bat dong sdn 
khi mot trong cdc ben Id to chiic kinh doanh bd't 
dongsdn 

Theo Dieu 17 Luat Kmh doanh bat dpng san 
nam 2014, hdp dong chuyen nhifdng, cho thue, cho 
thue lai quyen suf dung da't nham muc dich kinh 
doanh ma cd mdt ben la td chu'c kmh doanh bat 
dpng san, thi hdp ddng dd chi bat bu6c lap thanh 
van ban, ma khdng bat budc phai c6ng chd'ng, cung 
nhu dang ky, Hieu lu'c cua hdp ddng nay cung dddc 
quy dinh cu the do khdng bat bupc phai dang ky. 

nen no khdng phu thupc vao thdi diem dang ky, 
Tuy vay, Dieu 168 Luat Da't dai nam 2013, khi 

quy dinh ve thdi diem difdc chuyen nhifdng, cho 
thue, cho thue lai quyen sî  dung da't da thie'u quy 
tac loai iriJ dd'i vdi hdp dong kinh doanh bat ddng 
san ma mot ben la to chlJc, Do dd, se sinh ra nhiJng 
vifdng mac nha't dinh. Bdi le, ne'u theo pham vi di^u 
chinh va dd'i tu'dng ap dung, thi Luat Dat dai dieu 
chinh chung nhiJng van de can thie't cua giao dich cd 
dd'i tifdng la quyen sijf dung dat, ma khdng loai truf 
cac giao dich trong ITnh vifc kinh doanh ba't d6ng 
san. Do vay, quy dinh ve thdi diem thifc hien viec 
chuyen nhifdng, cho thue, cho thue lai quyin sd 
dungdatkhdngloai trif hdpnay la mot han che can 
khac phuc. Thifc te, van da tifng cd xu hu'dng yeu 
cau hdp dong chuyen nhu'dng, cho thu6, cho thue 
lai quyen suf dung dS't phai dang ky mdi cd hieu life. 
lam cho cac quy dinh tien bp cua Luat Kinh doanh 
bat dpng san trd thanh v6 nghia. 

3. Mot sd' kien nghi 
Trong hoan canh buoc phai xem vide dang ky 

quyen su" dung dS't la dieu kiSn cd hiSu life cua mdt 
so' giao dich ve quyen suf dung dat, thi viec giiJ 
nguyen dieu kiencd hieu liJc quy dinh tai Dieu 188 
la can thiet. Tuy nhi6n, tif nhtJng bat cap cua phap 
luat ve thdi diem dUdc phep giao dich ve quyen sif 
dung da't nhif da phan tich d tren, theo chung tdi, 
can hoan thiSn lai Khoan 3 Dieu 168 Luat Da't dai 
theo hu'dng sau: 

Thii nhat. can cho phep ngifdi su" dung da't thifc 
hien giao dich dd'i vdi quyin sd dung dat khi da 
dang ky vao sd dia chinh. Nhif vay, ke ca khi quyin 
suf dung dat do hp tao lap thong qua nhan chuyen 
quyen, thi thdi diem ho du'dc phep thu'c hien giao 
dich tie'p theo nham dinh doat tai san cua minh se 
thd'ng nha't vdi thdi diem da difdc xac lap quyen s^ 
dung da't bdi giao dich tru'dc dd, 

Thii hai, n6n cd quy dinh chuyen biet de quy dinh 
ve thdi diem thifc hien giao dich ve quyen sd dung 
da't ne'u dien tich da't dd difdc Nha nu'dc giao da't, 
cho thue da't theo hifdng: "trong tru'dng hdp da't dd 
difdc Nha nifdc giao da't, cho thue da't thi ngu'di su" 
dung dat dd dddc phep thifc hien giao dich tie'p theo 
ke td khi cd quye't dinh giao da't, cho thue da't". 

Thii ba, sda quy dinh "trddng hdp nhan thifa ke 
quyen sit dung da't thi ngifdi suf dung da't difdc thifc 
hi6n quyen khi cd Gia'y chdng nhSn hoac du dieu 
kien de cap Gia'y chdng nhan..." tai Khoan 1 Dieu 
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168 thanh "quyen sd dung dCt difdc coi la di san Thii tu, nen bd sung them quy dinh "dd'i vdi cac 
ne'u da difdc ca'p Gia'y chdng nhan, hoac du dieu giao dich v^ quyen sd dung da't nham muc dich kinh 
kien de cap gia'y chdng nhan" va bd tri d mdt dieu doanh thi thdi diem difdc xac dinh theo Luat Kmh 
luat phil hdp. doanh bat dpng san" • 
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INADEQUACIES RELATED TO THE TIMING 
OF LAND USE RIGHTS TRANSFER AND SOME PROPOSALS 
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ABSTRACT: 
This study is to clarify four inadequacies occunng when the land is allowed to transfer. The first 

inadequacy is that the timing of land transfer is unclear when the land use right is derived from the 
transfer of land use rights or from the recognition of land use rights. The second inadequacy is that 
the timing of land transfer, lease, sub-lease, donation, mortgage or capital contribution is 
inconsistent with the transfer timing of this land's ownership. The third inadequacy is that 
regulations dn the timing of land inheriting are unclear and difficult to apply. The last inadequacy is 
that regulations on the timing of transaction execution are not consistent with the Law on Real 
Estate Trading when one of parties related to the transaction is a real-estate enterprise. This study 
also proposes some amendments to improve the effectiveness of regulations in the coming time. 

Keywords: Land use rights, transaction, the time of transfer, asset. 
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