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TOM TAT:

Bii viét 1am 16 4 bit cdp vé thdi diém dugc phép giao dich quyén si dung ddt, 46 1a: (i) chwa
kh.mg dinh 16 thd1 hém chuyén di quyen st dung dat khi dién tich dat d6 c6 ngudn goc do nhdn
chuyén quyén hodc duge cong nhan quyén sit dung dat: (u) thoi di€m duge phép chuyén nhugng,
cho thué, cho thué lai, ting cho, thé chip, gép vén quyén sit dung dat khong thng nha't vdi thir
diém chuyén quyén s@ hitu quyén (a1 sén cia giao dich tao 1ap dat d6; (iii) quy dinh vé hdi diém
nhan thita k& quyén sit dung dat rat khé hi€u va khé van dung: (iv) quy dinh vé thdi di€m thuc
hién giao dich chua thgng nhat véi Luat Kinh doanh bt ddng san, khi mft trong cic bén 1a 1§ chife
kinh doanh bdt ddng sdn. Bdng thisi, bai viét da ki&n nghj sita d6i, hoan thién cic quy dinh trong

thdsi gian 18i.

Tir khéa: Quyén sif dung dat, giao dich, thdi di€m chuyén d8i, 1ai sin.

1. Dt vin aé

Théi diém dudc thuc hign giao dich da1 véi 1ai
sin néi chung va d&i vdi quyén sir dung dat néi
féng 11 vin dé phip 1y cin bin, ¢6 § nghia vé
1y lujin I3n thic tié&n, VE mit nguyén tac, thai di€m
dugc thye hién giao dich vé quyén s dung dil
khong thé sdm hon hay mudn hdn, nm phdi cling
v6i thin di€m nhan quyén 56 hitu quyén ti sdn ciia
giao dich trudc d6. Chnnb han, A chuyen quycn st
dung dit cho B vt da dén thisi \iém chuyén quyén
s& hiru quyén tai san cho B thi ciing phdi c6 quy tic
cho phép B dugce thuc hién giao dich Jéi véi dién
tich dit d6 cho C. Piéu nary vira bio dim tinh théng
nhit trong cdc ch€ dinh ¢6 hién quan cla hé thang
phip ludt. Tuy viy, phdp Juiit Viét Nam t8n tai mot
s6 bat cap khi quy dinh vé vin dé nay.

2. Mot s& bt cip cha phap luat vé th¥i diém
thyc hién giao dich d8i véi quyén si dung @41

Khoan | Biéu 168 Luat Pat dai niim 2013 quy
dinh: “Ngud sit dung dat dusc thye hién cac quyén
chuyén nhugng, cho thué, cho thué lai. ting cho, thé
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chip, gop vén quyén s dung dat khi co Cny chitng
nhin. D3i v6i tndng hap chuyén ddi quyén sit dung
aat nong nghigp thi ngudn cu dung dat dugc thye
hién quyén sau khi c6 quyét iao dal. cho thué
441 g hop nhin thita k& quyén st dung dat thi
ngudsi st dung diit duge thye hign quyén khi c6 Gidy
chitng nhan hoiic dii didu kign d€ cip Gidy chitng
nhin quyén sif dung dit. quyén s hitu nha & va 3
sdn khdc gdn tién vai dat”.

Qua nghién citu trong mdi quan hé vdi cic quy
dinh khic clia phiip ludt hién hanh, chiing 16i cho
ting, quy dinh vita néu d trén con boc 16 nhirng han
ché nhat dinh, cu thé:

Thit nhdt, chua khdng dinh 16 thoi diém chuyén
A8i quyén sit dung it khi dién rich 4t do 6 ngudn
gdc do nhin chuyén quyén hogc duge cong nhdn
quyén xit dung da.

Theo quy dinh trén, “déi vdi trusng hop chuyén
d6i quyén sit dung dat néng nghiép thi ngudsi st
dung ddt dude thye hién quyén sau khi ¢ quyét
dinh giao ddl, cho thué dat™. Nhu viy, quy dinh
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ndy mdi chi cho bi€l thai diém thuc hién viée
chuyén déi quyén sit dung d&t ndng nghiép ma
dién tich dit d6 c6 ngudn goe 1ir viée nhin giao
aat cia Nhi nutdc, hodc thué dit ctia Nha nudc.
Trong khi d6. theo quy dinh cia phdp ludt hién
hanh, dit néng nghlep vin 1a d&i wigng cda cic
hgp déng chuyén quyén (chuyén dgi. chuyén
nhugng, thita k&, nhan ting cho, gép von). Bdi l&
hién nay, Luit DAt dai nim 2013, B6 ot Dan sy
ndm 2018, cing nhu phdp ludt c6 hén quan khong
hé ¢6 quy dinh theo hudng dit nong nghlgp khong
la d61 wong cla cic giao dich chuyén quyén.
Khang nhitng thé., dat néna nghiép cing la ddi
wgng duge cong nhan quyén st dung dat khi hoi
i diéu kién duqc cong nhan quyén st dung dat.

Nhy vy, vin dé datra 1 néu ngudi st dung dat
120 1ip dién tich it ndng nghiép thdng qua nhan
chuy€n quyén, hay dugc cong nhan quyén sif dung
441 thi ho dude phép chuyén ddi quyén st dung dit
d6 cho ngudsi ti€p theo tr thdsi di€m nio? Khoin |
Diéu 168 nhy da trich din & mén chi dé cap d&n thai
d@iém 12 “sau khi ¢6 quyét dinh giao dal, cho thué
da1", cho nén da khéng thé cho bi€t 1o vin dé niy.
Né&u dat ndng nghiép khéng dude tao lip bdr nhin
2130 da1 tif Nha nudc hay thué dat df nha nudc, thi
530 ¢ quyé€l dinh giao dit, cho thué ddt? Theo
chiing 131, day li m6t 18 héng phép Iy nghiém trong
cin nghién ciru hoan thién.

Thit hai, thi diém duge phép chuyén nhiong,
cho thué. cho thué Igi, ting cho, thé chdp. gop vin
quyén sit dung dat khéng thong nhdt véi thoi diém
chuyén quyén s¢ hitu quyén 1ai sn ciia grao dich
1o lip ddr do.

Vé mit nguyén tic, mdt ngudi di duge xic 1ap
quyen sit dung dit khi giao dich roa ho nhi chuycn
quycn da d&n 1hdsi diém chuycn quyén s hitu quycn
tai sin Do viy, k€ tit thgi di€m d6, ho s& c6 quyén
dinh doat quyén tai sin clia minh thdng qua viéc
chuyén dai. chuy&n nhugng, tang cho, cho thug, thira
k€, thé chilp. gop von bang chuyen sit dung dit, Tuy
nhién, phdp ludt Viét Nam vin chua thdng nhat hai
thgi di¢m nay.

Khoiin 3 Biéu 188 Luit Dat dai nam 2013 quy
dinh: "Viéc chuyén d8j, chuyén nhugng, cho thué,
cho thué lai, thita k€, ting cho, thé chap quyén sif
dung dat, gép von biing quyén s dung dit phii
dang ky i cd quan ding ky dit dai va o hiéu Jue
ké tit thasi diém ding ky vio s6 dia chinh™.

Nhu vy, ¢6 thé thiy riing. giao dich chuyén
quyén sir dung da1 c6 hiéu lyc 1if thdi diém “dang ky
vio s8 dia chinh”. Tuy nhién, nhu trén da néu,
Khoan 1 Pidu 168 quy dinh thdj diém duge phép
thic hién giao dich chuyén nhugng. ting cho. cho
thué, cho thué lai, th& chip, gép von bing quyén sif
dung dat tif khi “c6 gidy chitng nhin”. Cin luu ¥
ring. thd1 diém dang ky vio s6 dia chinh va thdi
diém c6 gay chitng nhgn hoan toan khic nhau,
trong 6, thdi diém *c6 gid'y chimg nhan” muon hon
rit nhigu so vai thth didm “ding ky vdo s dja
chinh” Theo quy dinh ciia phdp ludt hlcn hanh, thai
diém dang ky viéc chuycn quyén vao 56 dha chinh
s6m hon it nhit 10 1m viée ngay so vai thisi diém
“c6 gidy chitng nhan ", Trong thyc &, thdi diém “c6
gidy ching nhan™ con mudn hon nhiéu so véi quy
dinh cGa phap luat. do ludt chi d€ cip d€n “ngdy
liam vigc” ma khong phii la ngity thuc 1&, Hon nia,
viéc chdp hanh thdi han niy chua thyc sy nghiém
tic trong thyc t&.

Nhit vay, trong ruisng hop quyén st dung dat
duace tao 1ap bdi vige nhan chuyén quyén, va ho da
dugc ngudsi khdc chuyén quycn 53 hitu quyén 13i
sin, do da dang ky vilo s6 dia chinh, nhung ho lai
chua dugc thyc hién cdc giuo dich (i€p theo cho
ngudi thit ba bdi & chua c6 iy «.hl‘!ng nhan. Diéu
nay thé hién su thidu tl\ong nhat cla phép luat gitra
vin dé thi diém chuyén quven sit dung dt vii thin
diém dugc phép dinh doat quycn stt dung dit1ao Jap
bdi viéc chuyén quyén do.

Thit ba, quy dinh vé thisi diém nhén thica ké quyén
sit dung dat rat kho néu vi kho vén dung

Diéu 188 Luat Pat dai nim 2013 yéu ciu viée
thira k& quyén sit dung dat cé hiéu lyc tat thdsi di€m
dang k¢ viio s3 dja chinh. Tuy nhién, Diéu 168 Luat
Pt dar nam 2013 lai quy dinh “trugng hgp nhan
thira k€ quyén s dung dat thi ngudi st dung dat
dugce thyc hign quyén khi co Gidy chiing nhén hodc
di diéu kién 0& cAp Gidy chitng nhin".

Nhu vy, ching ta hi€u nhi thé nio 13 “did diéu
ki€n cdp gidy ching nhin™ o8 xdc dinh thin diém
nhin thira k& quyén \udung dat? Bdi e, ngutn duge
thira k& da d&n thint diém nhan quyen g dung da,
thi tite 12 thai diém chuyén quyen 50 hitu quyén lJI
sin c6 the xdy ra e (hsi diém dang ky vio s8
dia chinh™. Bgi I&, di diéu kién d€ cip gidy chitng
nhan quyén sit dung dit hién chua ¢6 mdt quy dinh
minh thi. Tuy vdy, mét trong nhing truding hgp di
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éu kign d€ cip giay ching nhin ¢6 hé (A nhimg
wnng hop quy dinhtai céc Didu 100, 101, 102 Luat
Pét dai niim 2013, quy dinh vé viéc cip gidy chiing
nhin quyén sit dung dit cho nguth dang st dung dit
(thyc t&). NEu hi€u theo cach d6, thi ndi dung didu
diéu chinh ciia Piéu 188 va Diéu 168 sé thidu thang
nhat vdi nhau, Tdc 12 thai didm “c6 hiéu lye” cia
thira k& quyén sif dung dat xdy ra mugn hon so véi
thdsi diém duge “nbén thira k& quyén sif dung dét.

D3i véi trudng hop mot dién tich dit dudc
chuyén quyén bdi 2 1an thita k& lién (i€p thi su thi€u
théng nhit nay vin an tai. Ching han, A va B la vg
chong. tao ljp quyen sit dung dat chung thda min
diéu kién tai Biéu 100, hoac Diéu 101 Ludt B4t dai.
A chét dé ai thira k& quyén sit dung dit chung vi B
1 naudsi duge hudng. B chua ding ky thira k& nhung
it1au sau B cling chét. d€ lai thita k& cho con riéng
cha minh 12 C VAy thdi diém nao C duge nhan thita
k& quyén st dung dat tir me 1a B? D31 véi quyén sit
dung da1 do B. tuy cé ngudn gdc Al diéu kién dé
dugce cap g1’y chiing nhan, nhung do chua ding ky
vio “s8 dia chinh™ nén chua c6 hiéu Iuc theo Diéu
188 Ludt Pat dai. VA do vice chuyén giao quyLn sl
dung 831 d6 chua ¢6 hiéu lue nén khong thé cho
riing phan dién tich d6 s& trd thiinh di sén cia B, khi
B chét. Diéu nay ciing déng nghia |3 C chi dugc
nhan thita k& d6i vi quyén sif dung dit cia B niim
trong khdi tiii sén chung d6.

Theo ching 10i. cich ti€p cin cla cde quy dinh
nay dang ddng nhal gira van dé thd diém nhan
thira k& quyén st dung dat va didu kién dé quyen
st dung dat dlfdl: coi la di san. Viéc quy thisi diém
thita k€ quyén st dung ddtcé hiéu luc tai Dréu (88
mudn hon thdi diém ngudi nhin thira k& duge nhin
quyén st dung ¢t 1a mdt biit ¢ip can nghién citu
hoin thién.

Thit 1it. quy dinh vé thai diém thuce hign giao dich
chita thdng nhd véi Lugr Kinh doanh bat dgng sin
khi mér trong cdc bén la 18 chiic kinh doanh bdt
dong sin

Theo Biéu 17 Luat Kinh doanh bl déng sin
nim 2014, hetp ddng chuyén nhugng, cho thué, cho
thué fai quyén st dung dit nhiim muc dich kinh
doanh mi ¢é mdL bén la 16 chide kinh doanb bit
dong sén, thi hgp déng dé chi bit budc 1ap thanh
viin bin, md khéng bit bude phiti cong chitng, ciing
nhu ding ky. Hiéu lue ciia hdp ddng nay ciing dudc
quy dinh cu thé do khong bit bude phir ding k.
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nén n6 khong phy thude vao thai diém dang k.

Tuy viy, Piéu 168 Luat DAt dai nam 2013, khi
quy dinh vé thdt di€m duge chuyén nhugng, cho
thué. cho thué lai quyén sit dung 41 da thi€u quy
tic loai trir A8 véi hgp ddng kinh doanh bat dong
$an mi mét bén 13 18 chire, Do do, sé sinh ra nhifng,
vuéng mic nht dinh. Bdi 1€, néu theo pham vi diéu
chinh va d&i wigng 4p dung. thi Luat Bl dai diéu
chinh chung nhiing van dé can thiét ciia giao dich c6
461 wigng 12 quyén sit dung dit, ma khéng loai trir
cic giao dich trong finh vire kinh doanh bat dong
sédn. Do viy, quy dinh vé thifi diéo thye hién viéc
chuyén nhudng, cho thué, cho thué lai quyén st
dung dat khong loai trlr hgp nay 13 mot han ché cin
khic phuc. Thyc (€, vin di timg c6 xu hudng yéu
cAu hop ddng chuy&n nhudng, cho thué, cho thué
1ai quyén st dung dit phai dang ky m&i cé hiéu lue.
lam cho cdc quy dinh ti€n b ctia Ludt Kinh doanh
ba't ddng sdn (rd thAnh vd nghia.

3. Myt s6 ki&n nghj

Trong lioan cdnh budc phii xem viéc ding ky
quyén st dung dat 1a diéu kién c6 hiéu lyc cha mdt
<& giao dich vé quyén st dung dit, thi viée gitr
nguyén diéu kién c6 hiéu lyc quy dinh i Diéu 188
Ia cdn thiét. Tuy nhién, t nhimg bal cap ctia phip
luat vé thsi diém duge phép giao dich vé quyén sit
dung ddt nhu dd phin tich & trén, theo chiing 16i,
can hodn thién lai Khodn 3 Préu 168 Luat Pal dai
theo huéng sau:

Thit nhéi, cin cho phép ngudn sir dung dat thyc
hién giao dich d8i vd1 quyén si dung dit khi da
dang ky vo s dia chinh. Nhu vay. ké ci khi quyén
stf dung dat do ho tao 13p thong qua nhan chuyén
quyén, thi tht diém ho dude phép thie hién giao
dich uép theo nhiim dinh doat tai sin ctia minh sé
thng nhdt vdi thi diém da duge xac tp quyén sit
dung da1 bisi giao dich trudc 6.

Thit hai, nén ¢6 quy dinh cl\uycn biét d¢ quy dinh
vé thdx diém thie hién giao dich vé quyén sir dunz
dit néu dién tich dit d6 duge Nhi nude giao
cho thué dat theo hugng: * rrong truding hop dal dé
dudc Nhi nude giao dal. cho thué dat thi ngudi sit
dung dat d6 dude phép thyc hién giao dich tiép theo
ké tir khi ¢6 quyét dinh giao dat. cho thué dat™,

Thit ba. sita quy dinh “trudng hgp nhén thira k&
quyén sit dung dat thi ngudi sit dung dat duge thye
hién quyén khi ¢6 Gidy chitng nhan hoiic di diéy
kién d€ cip Gidy chimg nhin.." tat Khoiin | Diéy




J

fi

heo

13

e

LUAT

168 thanh “quyén st dung d4t dudc coi |2 di sdn Thit t, nén bo sung thém quy dinh "ddi vdi cic
n&u di duge cap Gify ching nhin, hofc d didu  giao dich vé quyr.n sif dung dat nhiim muyc dich kinh
kién dé cip gify ching nhan” v b tri § motdiéu  doanh thi thdi hiém duge xdc dinh theo Luat Kinh
Judt phd hop. doanh bit dong sin™ &
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INADEQUACIES RELATED TO THE TIMING
OF LAND USE RIGHTS TRANSFER AND SOME PROPOSALS
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ABSTRACT:

This study is to clarify four inadequacies occuring when the Jand is allowed 1o transfer. The first
inadequacy is that the timing of land transfcr is unclear when the land use right is derived from the
transfer of land use rights or from the recognition of land use rights. The second inadequacy is that
the timing of land transfer, lease, sub-lease, donation, mortgage or capjtal contribution is
inconsistent with the transfer timing of this land’s ownership. The third inadequacy is that
regulations on the iming of land inheriting are unclear and difficult to apply. The last inadequacy is
that regulations on the tmung of transaction exccution are not consistent with the Law on Real
Estate Trading when one of parties related to the transaction is a real-estate enterprise. This study
also proposes some amendments to improve the effectiveness of regulations in the coming time.

Keywords: Land use rights, transaction, the tume of transfer, asset.
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