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TOM TAT: 
Cau true pbap luat pban biet nganh Cdng phdp va Tff pbap li diem dac trffng va la ydu td 

de pban biet cac qud'c gia thupc ddng bo Romano-Germanic va dong bp phap luat khac. Vi sff 
quan trong nay, bai viet gdp pban lam ro ndi dung phan nganh cdng phdp va tff pbap, ddng thdi 
ly thuyet nay da cbiu sff dnh hffdng cua luat Lien minh chau Au v^ hien tffdng hien pbap boa 
pbap luat. Didu nay giup cbo cac luat gia Viet Nam cd each tiep can chinh xac khi nghien cffu 
eae he thd'ng phap ly nffdc ngoai. 

Tu" khoa: Luat so sdnh, cdng phdp, tff phdp. 

1. Dan nhap 
Dffdi gdc dp luat so sanh, cdc luat gia can cff 

tren sff ton tai v '̂n de phan biet nganh cong phdp va 
Iff phap trong phap luat qudc gia dd gOp cdc qudc 
gia nay vao trong ddng hp Romano-Germanic'. Sff 
pban nganh nay cd ngudn gdc trong luat La Ma va 
tiep tuc dffdc trinh bay va la ca'u true can ban ciia 
nhieu he thdng phap luat ke thffa luat La Ma nhff 
Phdp, Dffc, Y, Tay Ban Nha, Bl, Ha Lan, Phan 
Lan...- DIU cd lich sii: lau ddi va dffdc chap nhan 
trong hoc thuyet pbap ly cua cac qudc gia nay, tuy 
nhien, tai "cai ndi" cua ddng hp phap luat 
Romano-Germanic, sff phan biet nganh luat thanh 
nganh Cong phap va Tff pbap da bi tffdng dd'i hda 
bdi tac dong cua bien tffdng hie'n phdp hda phap 
luat va anh hffdng manh me cua lu5t Lien minh 
chau Au de'n cdc qud'c gia thanh vien. 

De bieu rd nhffng bffdc thay ddi nay, thff nhat, 
can trinh bay hch sff hinb thanh va noi dung cu the 
cua sff phan nganh cdng pbap va tff pbap trong luat 
hpc phffdng Tay; thff bai, tnnb bay nhffng tac ddng 

dan den sff pban nganh chi mang tinh tffdng ddi. 
Cudi ciing, bai viet tra Idi cho cau bdi lieu viec 
phan biet nganh cong phdp va tff phap co eon la can 
ban phan chia nganh Luat trong cdc qudc gia thude 
dong hp Romano-Germanic? 

2. Phan bi^t M thd'ng phap luat thanh nganh 
C6ng phap va Tif phap 

Mot he thdng pbap luat dffpc pban thanh nganh 
cong phdp va tff pbap can cff tren quan be phap luat 
cua cdc ca nhan cd tinh chS't khac biet rd rang vdi 
mdi quan he giffa cac cP quan giff quyen Iffc cdng 
cdng, trong dd dai dien la Nha nffdc hoac giffa cac 
cd quan nay va cdc the nhan trong xa bdil 

Ve phan Nha nffdc, cac boat dpng etia Nha nffdc 
phai nham dam bao Idi ich cong cdng. Vi ly do nay, 
trong moi qudc gia, Nha nffdc dffdc hffdng nhffng 
dac quyen, nhff quyen thu thue. Song, chinh Nha 
nffdc cung phai tuan theo nhffng dieu bdt bupc do 
minh dat ra, nhff ton trong quy tdc ve cong chffc va 
dam bao ton trong cac van de tai cbinb cong. Do 
muc tieu can thffc hien va nhffng dieu kien thffc 
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hien boat dong, Nha nffdc va ca nhan trong xa hpi 
cd dia VI khong binh dang. Tff day, y niem nganh 
Cdng phdp ra ddi. 

Ve phan ea nhan, hp bao ve Idi ich rieng cua 
minh va khong cd dac quyen rieng nao so vdi ca 
nhan khac. Cd the ndi, trong mdi quan be giffa ca 
nhan vdi cd nhan, mpi ngffdi deu cd dia vi ngang 
hang. Day la can ban de tao nen cac quy tac thupc 
nganh Tff phdp. 

Vay nen, vi nhffng muc dich theo dudi khde 
nhau, nen cac quy tdc pbap luat co the ap dung cho 
hai mdi quan h6 nay ciing khac nhau. Nganh Tff 
phap chi phdi mdi lien be giffa cd nhan trong khi 
cong phap cbi phdi boat ddng dac thii cua Nha nffdc. 

Sff phan biet nay cd ngudn goc tff dSu va dffdc 
pbat trien nhffthe'naode trd thanh sff phan biet can 
ban trong pbap ludt cac qudc gia la thanh vien cua 
ddng ho Romano-Germanic 

2.1. Nguon gdc phan chia Cong phdp vd Tu 
phdp trong lu4t La ma 

Sff phan chia pbap luSt thanh nganh Cdng phdp 
va Tff phap cd nguon gdc trong luat La Ma". Ngffdi 
ban hanh ra Phap dien dan sff La Ma (Corpus luns 
Civilis), Hoang de Justinian (482-565), da ffinh bay 
rd quan niem: Cong phdp la luat cd quan he vdi nen 
hanb chinh cua Nha nffdc La Ma.Tffphdplanganh 
luat lien quan de'n Idi ich mdi ngffdi dan (Institutes, 
Quyen 1, Thien I, §4)^ 

Tuy nhien, sff phan biet nay khdng dffa ra dffpc 
nhffng phan tich he thdng. Mffdi hai quyen trong Bp 
luat cua Hoang de Justinian khdng dffdc phan chia 
theo sff phan biet cong phdp va tff phdp. Vao cudi 
the ky thff X, ciing sff phuc hffng nghien cffu lai luat 
La Ma d chau Au, sff phan biet nganh cdng phap va 
tff phap da dffdc ghi nhan trong khoa hoc pbap ly 
cua tat ca cac qud'c gia la thanh vien ddng bp 
Romano-Germanic va da dffdc phat trien tff luc do 
cho den ngay nay''. 

2.2. Suhinh thanh ly thuyet vephan chia nganh 
Cong phdp vd Tii phdp 

Cho den the ky XIX, sff pban biet giffa nganh 
Cdng phap va Tff phap mdi dffdc be tho'ng boa cf 
toan chau Au. 0 Phap, sff ra ddi luat hanb chinh 
Phap gdn lien vdi an le noi tieng Blanco'' dffdc 
tuyen bdi Tda lin pban phoi tai pban (Tribunal des 
conflits) ndm 1873. Ban an da danh da'u sff tbffa 
nhan cua cd quan tai pban nay ve va'nde ton tai quy 
tdc dac biet quy dinb Trach nhiem bdi tbffdng thiet 

hai cua Nha nffdc va khde biet vdi cac quy dinh 
trong Bp luat dan sff Phdp. 

Tff sau dn le Blanco, hpc thuyet phap ly cang 
ung hd sff dpc lap cua luat hanh chinh, he qua la 
bao ve sif dpc lap ciia cdng phap so vdi tff pbap. 

Trong ca nganh Cdng phap va Tff phap, moi 
nganh Luat dffdc phan chia ra lam nhieu mon luat 
khac nhau nhff luat hien phap, luat hanb chinh, luat 
dan sff, luat tbffdng mai... pbii hdp vdi cdc cdng trinh 
phdp dien boa tiiy theo ca'p dp Vi du nhff: Luat Dan 
sff dffdc phdp dien hda cao do trong Bo luat Dan sff, 
ngffdc lai con Luat Hanh chinh lai khong he cd sff 
phap dien nao, cdc quy tdc luat hanh chinh chu yeu 
do hanh pbap ban hanb va dffdc lam rd bdi cdc cd 
quan tai phdn. 

2.3. Vai tro thUc tien cua sU phdn biet nganh 
Cong phdp vd TUphdp 

Thff nhat, sff phan biet giiip xdc dinb phap luat 
cd the dp dung trong mot md'i quan he phdp ly khi 
xay ra tranh cha'p. Vdi viec phdp dien hda phap luat 
cua cdc qudc gia chau Au, cdc luat gia can cff theo 
loai quan he phap luat dang xet va ban chat cua 
boat ddng thffc bi6n, de dp dung cac quy tac thupc 
nganh Cong phdp hoac quy tac thude nganh Tff 
pbap, sau dd se xet cdc nhanh luat cd the dp dung 
cu the vao vu vi6c. 

Vi du: Hdp ddng lao dong giffa ngffdi sd dung 
lao ddng tff va ngffdi lao dpng bi chi phdi bdi Tff 
phap. Hdp ddng giffa cd quan cdng quyen vao nhan 
vien cdng vu (mot each tdng quat) bj chi pbd'i bdi 
Cong pbdp^. 

Vai trd nay dac biet quan trong trong luat cua 
Phdp, vi sff phan biet nay cung cd Ipi ich ve luat 
thu tuc. Cac cd quan tai phdn cua Phap chia thanh 
hai nganh la cd quan tai pban tff phdp va cd quan 
tai phdn hanb chinh. Moi nganh dpc lap vdi nhau 
va cd cd quan tai phan toi cao rieng biet. Cd quan 
tai phdn hanb chinh cd tbam quyen dd'i vdi tranh 
chap lien quan den boat dong dac thii cua qudc 
gia dffng dau la Tham chinh vien (Conseil d'Etat). 
Kbi chung ta cd the xac dinh mot boat ddng nhff 
the, toa hanb chinh la cd quan duy nha't cd tham 
quyen. Ngffdc lai, neu vu tranh chap chi lien quan 
de'n mdi lien be giffa tff nhan, hoac boat dpng Nha 
nffdc khong cd gi dac thii, cdc tbam phdn thuoc 
trat tff tff phap se cd tham quyen. Dffng dau cd 
quan tai phan nay goi la Tda phd an (Cour de 
cassation). Toa phan pho'i tai pban (Tribunal des 
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conflits) se giai quyet xung dot pbat sinh giffa hai 
trat tff tai pban. 

Chung ta Iffu y, sff ton tai hai trat tff tai phdn 
khdng mang tinh he thd'ng trong tat ca cac qud'c gia 
ghi nhan sff pban bi^t nganh Cong phdp va Tff 
phdp^. O Dffc, ton tai nam trat tff tai pban, ba trong 
so ddcd:ed quan tai phdn theo luat chung (dan sff va 
hinh sff), cd quan tai pban giai quyet tranh cha'p an 
sinh xa hpi, cd quan tai phan lao dpng thupc ve cd 
quan tai phdn tff phap; va hai trat tff hanb chinh (cd 
quan tai phan hanh chinh tdng quat, va cd quan tai 
pban thud vu)'". Sff thie'u khuyet hai trtt tff tai phdn, 
hoac kbi trat tff nay chi la mot phan trong be thong, 
Idi ich ve mat td tung cua sff phan biet cdng va tff 
phdp bien ma't hoan toan hoac giam di rat nlueu. 

3. Turing d6'i hoa sff phSn biet nganh C6ng 
phap va Tif phap 

O chau Au, phap luat pbdt trien lam cho sff 
pban biet cong pbap tff phdp chi con mang tinh 
tffdng ddi. Thff nhat, sff pban nganh Cong phap va 
Tff phap khdng ton tai vdi luat Lien minh chau Au 
(3.1). Tiep theo la sff xuS't hien cua bifin tffdng ma 
cac luat gia Tay Au gpi la hien tffdng "bidn pbap 
boa pbap luat" trong nffa cud'i the ky XX (3.2). Vdi 
sff phat trien nay, ngffdi nha nghien cffu lu|t so 
sdnh phai dat cau boi ve "tffdng lai" ton tai cua 
phan biet nganh Cdng phdp va Tff phap trong cdc 
qudc gia nay. 

3.1. SUanh hiidng ciia luat Lihi minh chau Au 
Sff pbdt trien cua luat Cdng ddng chau Au va 

sau do la Lien minh chau Au lam cho sff phan biet 
nganh Cong phdp va Tff phdp chi con mang tinh 
tffdng dd'i. 

Bdi hoat dong lien hdp giffa Uy ban chau Au va 
Toa cdng ly, sff hai hoa hda luat Lien minh dffdc 
tien hanh tren nhieu linh vffc. bao gom ca tff phdp 
qudc te. Ngoai sff thd'ng nha't nhffng quy tac phan 
tranh tai phdn, den viec Tda cdng ly thffc hien sff 
kiem sodt nhffng quy chuan quo'c gia vdi tff cdch 
luat canh sat khi ma luat nay cham den quydn tff do 
dffdc thiet lap bdi Lien minh 

Nhff vay, luat chung Lien minh dffdc hinh thanh 
tren bai can ban. Ngoai sff hai boa npi luat hda tî  
Chi thi(dffective)" cua Lien Minh, Luat chung cua 
Lien Minh con dffdc hinh thanh va sff thd'ng nbS't 
bdi nhffng van ban lap quy (regulation)'-, nhffng 
khai niem dpc lap tao ra khi dp dung cac chi thi va 
van ban lap quy nay'^. 

Luat LiSn Minh khdng dan chieu de'n nganh 
luat cu thd nao trong luat qud'c gia, la thanh vi6n 
cua Lien minh. ft nha't dieu nay dffdc giai thich bdi 
hai ly do. 

r/iw" nhdt, theo lap luan iff dn le ndi tieng Costa 
V. ENEL, "Luat Hen minh tao nen trat tff phdp ly 
rieng biet""' so vdi tr§t tff pbap ly qud'c gia thanh 
vien. Pbap luat lien minh chau Au dffdc giai thich 
khdng phu thuoc vao phdp luat quo'c gia cac qudc 
gia thanh vien. Thffc sff khi luat Lien minh khdng 
phu thupc vao lu|t qudc gia cung la dieu xdc dang, 
dieu nay lam cac quoc gia thanh vien khong the 
thao tung y nghia cua cdc thuat ngff dffdc sff dung 
trong luSt Lien minh va neu dieu nay xay ra, cdc 
qudc gia tff cho phep minh gidi han pham vi dp 
dung luat Lien minh. 

Thii hai. nhffng muc tieu kinh te va chinh tri 
dffdc pbap luat Li6n minh hffdng de'n, phai dffdc 
thffc hien dpc lap vdi sff phan loai phdp luat trong 
mdi qudc gia. Khai niem thi trffdng chung chau Au 
va hinh thanh "ndn kinh te chung mang tinh xa hpi" 
hoac khong gian tff do, an toan va dam bao cong ly 
(Dieu 3, Dieu ffdc thanh lap Li6n minh chau Au 
(TFEU)'^ da dffdc dinh ngbia khong dan chieu ddn 
sff phan nganh Cong phap va Tff pbap. 

Vi du nhff: Luat Canh tranh (dieu 101. TFEU) 
cung vffdt ra khoi sff pban biet nganh Cong pha vd 
Tff phap'^ Luat dp dung cho cdc van ban lap quy 
cHa qudc gia cung nhff ca ddi vdi thoa thuan tff 
nhan. Luat cung dffdc dp dung cbo moi doanh 
nghiep, bat ke quy cbe phap ly hay phffdng thffc 
dffdc cap von cua cac doanh nghiep nay. Ngoai ra, 
viec doanh nghiep dffdc xem la doanh nghiep cdng 
hay doanh nghiep dan doanh theo luat qud'c gia 
khong quan trong. Y dinh tff do hda cdc boat dong 
kinh te va td chffc dieu kien canh tranh tren cac thi 
trffdng thang the hdn cac pbam trCi phap ly xua'l 
phdt tir phap lual cdc qudc gia thanh vien. 

Hau qua, dffdi anh hffdng ciia luat Lien minh 
phan chia nganh Cong phap va Tff phap chi con 
mang linh tffdng ddi. Ndi each khde, phan biet 
Cdng va Tff phap da mat di phan y nghia quan 
trong nhal bat dau vao tbdi diem pbap luat Lien 
minh dffdc ap dung nhff nhau ddi vdi nhffng tac vu 
pbap ly Cong va Tff. 

3.2. Anh hUcfng tti hien tuang "hien phdp hoa " 
cdc phdp luat 

Mot bien iffdng pbap ly dac biet didn ra d chau 
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Au sau khi ket thuc chien tranh the gidi thff hai la sff 
bien phdp hoa loan bd h& thdng phap ly'''. Chung ta 
da thay van dd biê n phap hda phdp lual v^ nhd vdo 
sff phat trien cua vi6c kiem hien lam uy Iffc cua 
Hie'n pbap tang len hong mpi nganh Luat. Hien 
pbap nhff da thffa nbdn nhff la loan bd nhffng quy 
lac td'i tbffdng tao nen quydn Iffc nha nffdc, td chffc 
nhffng dinb cbd chinh tri, cung nhff cd cS'u quydn Iffc 
cua dinb che nay va tao ra cac gidi han dac biet 
bang cdch dam bao quyen tff do cbo cdng dSn. 
Trong the thffc a'y, Hidn phdp xac dinh che dp chinh 
tri cua mpi qudc gia. Cung vdi sff pbat tridn cua 
khai niem Nha nffdc phdp quyen, luat hien phdp 
dffdc md rpng rS't nhieu de bao ve tdi hdn quydn 
con ngffdi. Quyen con ngffdi phai dffdc ton trpng bdi 
loan bo cd quan cdng quyen bat ke trong Knh vffc 
nao mS cd quan nay can tbiep. Quydn cdn ngffdi 
dffdc cu the hda bdi quydn Idi cua cong dan cd the 
viSn dd cbdng lai cdc cd quan quyen Iffc cong. Khi 
quyen con ngffdi cd lien quan ddn luSl dSn sff, luat 
thue, lu^t lao ddng, luat mdi trffdng,, tat ca cdc 
nganh luat dffdc dat dffdi sff chi pho'i cua luat hidn 
phdp, dieu nay ngffdi la goi la hidn phap hda ta't ca 
cac ng^nb luat. 

Hau nhff toan bp Hien pbap cua qud'c gia chau 
Au ddu xay dffng kidm hidn. Sff xud't hi8n d cd quan 
bai hien tao thuan Idi cbo hien tffdng hien phdp hda 
loan bp nganh luat, ndi each khde, la "cong pbap 
bda"'^. 

Dai da sd cac qudc gia khac tao nen cd quan 
kiem hidn luat sau chien tranh the gidi thff hai, vao 
giai doan ma ta't ea eae qudc gia nay deu bi thuyet 
phuc rang nha lap phdp cd the lam cho quyen tff do 
hoan loan bie't mat va phai bi kiem soat bdi mot cd 
quandpclap. 

Hien phdp hda cdc nganh Luat cung cd be qua 
l^m giam bdt pham vi phdn biet Cong phdp va Tff 
phap. Thffc vay, neu ta't ca cac nhdnh luat deu phai 
man theo trat UX bi6'n dinb td'i cao, sff phan biet 

Cdng phdp va Tff pbap tbffe lui lai nbffdng cbd 
thdng nhat hda phap luat. Khdng cd ba't k3 nganh 
luat nao thodt khdi hieu life ap dung cua lual Hidn 
pbap Cd quan tiii phan bao hidn thffc Men quyen 
kiem hien cdc luat trong mpi linh vffc. Nhffng quy 
chuin mang hien tinh cung dffdc dp dung trong 
nhffng lich vffc truyen thdng gan vdi nganh Cdng 
phap, nhff mdi quan he giffa cdng quydn, hoac luat 
hanh chinh, cung nhff ca trong linh vffc truyen thd'ng 
dffdc phan loai trong nganh Tff pbap nhff ludt gia 
dinb hoac lual lao ddng. Mot vai luat gia, nha't la 
cac luat gia chuyen nganh Tff phap, nhin nbin trong 
sff phdt tridn nay van de tang len cua Cdng phap 
hay, cong pbap boa tff pbap. Van de hien phdp hda 
phap luat tren het da chffng rmnh rang tinh tdi 
tbffdng cua Hidn phdp ein dffdc dam bdo. Hidn 
phdp hda gop phan cung cd tinh thdng nha't cua 
phdp luat, vi rang loan the md'i quan he phdp ly ddu 
dat dffdi uy quyen cua Hien phdp. 

4. Ke't luan 
Mac dii, sff pban biet nganh Cong phdp va Tff 

phap bi tffdng ddi hda vdi bffdc phdt trien nay cua 
phdp luat, nhffng sff phan biet nay khdng bien mat 
va tiep tuc tao nen ed'u triic trdl tff phdp ly cua nhidu 
qud̂ e gia Id thanh vien cua ddng hp Romano-
Germanic'^. 

Hien nhien, du trong cdc qudc gia co sff phan 
chia Cdng phdp - Tff phdp cin bieu rang phap luat 
cac qud'c gia nay van tinh thdng nhat va trong hS 
thdng dd, cd the khang dmh nhiing quy tac phap ly 
tdn tai vdi tinh hdp ly khac nhau. Sff anb hffdng ciia 
phdp luat Lien minh chau Au, hiSn tffdng hien phdp 
hda lual pbap l&m tinh dac thu cua nhffng muc dich 
va phffdng thffc boat ddng nha nffdc bi quen lang. 
Klidi niem Idi icb chung, dac biet, bat buoc ddi vdi 
boat dpng Nha nffdc da ngffng can tbiep vao quyen 
Iff do ea nhan trong sudt the ky XX va tidp tuc duy tri 
cho den ngay nay giup cho viec phan nganh Cdng 
phdp va Tff phdp tiep tuc tdn lai v& phdt tridn • 

TAI LIEU TRICH DAN: 

'Khdng nghi ngd gi. viec phdn nganh Cong phdp vd TUphdp dd trd thanh cdn hdn phdn chia nganh ludt trong tat ca 
qudc gia la thanh vien dong ho Romano-Gennaic Xem them • R. David & John E. C Brierley. Major legal systems in 
the world today, A^S Stevens & Son, 1985, tr. 81-83. 
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ABSTRACT: 
The structure of a legal system is an important factor to distinguish public law from private law 

and Romano-Germanic law from other legal systems. This article is to clarify the content of 
distinguishing public law to private law which has been influenced by European Union law and 
Constitunonalization of law. This article is expected to help Vietnamese lawyers to have an 
appropriate approach to foreign legal systems. 
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