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TOM TAT: 
Khoa hpc phap ly hinh sU truyen thd'ng chi quy dinh chu the ciia tdi pham la ca nhan thi quan 

niem phap luat hien dai cho rang, ngoai ca nhan, chu th6' cua tdi pham con cd the la phap nbin. 
D6 tu6i cbiu trach nbi^m binh siT (TNHS) va nang liTc TNHS la bai ndi dung quan trong, mang 
tinh pho bi6'n khi d^ cap d6'n dau hidu chu tb '̂ cua toi pbam. Do dd, nghien cu^ nhifng di^'m ti/dng 
dong hay khac biet ve do tudi chiu TNHS va nang life TNHS trong pbap luat hinh stf cua cac 
quoc gia tren the gidi la rat can thiet trong viec difa ra nhiJng kinh nghiem dieu chinh phdp luSt 
vl vS'n de nay tai Viet Nam. 

Tiif khoa: Toi pbam, chu th^ ci3a tdi pbam, phap lu|t hinb si/. 

1. Dau Iiieu chu the cua t6i pham 
1.1. Ve tudi chiu trach nhiem hinh sU 
Tudi chiu TNHS ndi chung la dd tuoi diTOc quy 

dinh trong Bo luat hay Luat Hinh sif nham xac djnb 
tai thdi diem thu'c bien hanh vi pham tdi ngifdi dd 
cd kha nang nhan thu'c day du tinh chat thu'c t6' va 
linh cha't phap ly cua hanh vi do minh thiic hien 
cung nhif kha nang dieu khien cd y thu'c hanh vi 
a'y, tî  dd, ho se phai chiu TNHS ve hanh vi nguy 
hiem ma minh da thiJc hien. Phap luat hinb sit tai 
mot s6' quoc gia tren thi gidi ve tudi chiu TNHS 
diTOc quy dinh kha khac nhau. Cu the: 

Tai Vifdng qud'c Anh, ngtfdi cbtfa du 7 tudi 
khong phai chiu TNHS vi chifa cd da'u bieu tam IJJ 
phu hdp (mens rea). Tre em ttf 7 tuoi de'n 14 tudi 
cung dtfcJc ngam bieu la chtfa c6 dii nang life thu'c 
bien toi pbam. 

O Hoa Ky, cac bang quy dinh dp tuoi chiu 
TNHS tbifdng d khoang 14 tudi da'n 16 tudi. 6 

New York ngu'di chtfa dii 16 tuoi khdng phai chiu 
TNHS ve hanh vi cua minh. Bang Minesota quy 
dinh "ngu'di cbtfa du 14 tudi khdng cd kha nang 
thifc bien hanh vi pbam tdi, ngifdi tif 14 de'n 18 cd 
the bi truy cu'u TNHS ve hanh vi pham tdi..."'. Gidi 
han difdi mifc thap nha't cua dp tudi phai chiu 
TNHS difpc quy dinh d bang Colorado va Lusiana 
ciing la 10 tuoi. 

Phap luat hinb sif cua Pbap quy dinb nhifng 
ngifdi chtfa thanh nien tren 13 tudi trd len pham 
tdi chi bi ap dung cac bien phap c6 tinh chat bao 
ve, gidp dd, cac bien pbap ctfdng che', giam sat 
phaicd tinh giao due. Tuy nhien, neu ngifdi bj ket 
an ma chifa du 16 tudi Ehi Tda an quyet dinb hinh 
phat giam di mot niJa. Ngu'di tif du 16 tuoi kbi bi 
ket an, Tda an cd the quyet dinh binh phat nhif ddi 
vdi ngifdi chifa thanh nien, nhifng vin cd quy^n 
quyet dinh giam hmh phat can cij vao nhan than 
cua ngifdi pbam tdi va cac tinh tiet cua vu an. 
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Vdi Cdng hda Lien bang Du'c, dp tudi bat dau 
chiu TNHS khdng du'dc quy dinh cu the trong 
BLHS ma du'dc quy dinh trong Luat ve Toa an ddi 
vdi ngifdi chifa thanh nien nam 1974 (sOra ddi, bd 
sung nam 2003) va quy dinh d mlfc 14 tudi. Cacb 
tiep cSn ve tudi chiu TNHS b-ong phap luat hinh 
sif DiJc rat khac so vdi each tie'p can cua cac nu'dc. 
DS'u hieu tudi chiu TNHS du'dc xac dinh thdng qua 
pham trii "do tudi khdng cd nang life TNHS " Dilu 
19 BLHS quy dinh vl khdng cd nang life TNHS d 
ire em nhif sau: "Ngifdi khong cd nang life TNHS 
la ngifdi khi thifc bi6n hanh vi chrfa du mifdi bdn 
tudi". Cac pham vi cua "ngu'di tre" chia thanh 3 
nbdm: Tif 14 den 16, tij' 16 de'n 18 va tif 18 den 21. 
Nbom cuo'i ciing diTdc goi la nbdm "ngifdi trifdng 
thanh tre tudi". Dd'i vdi ngu'di cbifa thanh nien, 
nhdm tx( 14 de'n 16, ton tai nguyen tac "khdng phai 
chiu TNHS". 

Nhat Ban quy dinh: "Khdng xu" phat hanh vi 
ciia ngu'di chifa du 14 tudi". Nhif vay, tudi chiu 
TNHS theo quy dinb cua BLHS Nhat Ban la tif 14 
ludi trd len. 

Cdng hda nhan dan Trung Hoa c6 each tiep can 
ve dp tudi chiu TNHS tifdng dong vd) Viet Nam, 
nbif sau: "Ngu'di tii: du 16 tudi pham tdi phai chiu 
trach nhiem binh sif ve moi tdi pbam. Ngu'di tif du 
14 tudi nhifng chifa du 16 tudi thi phai chiu TNHS 
ve toi giet ngifdi, tdi cd' y gay thiet hai cho sifc 
khde ngu'di khac dan de'n tbifdng tich hoac dan dS'n 
chet ngifdi, tdi hiS'p dam, tpi cifdp tai san, tdi mua 
ban cdc chat ma tuy, tdi phdng boa, nem bom, dau 
dpc. Ngifdi du 14 tudi nhifng cbifa dii 16 tudi difdc 
bu'dng hinh phat nhe bdn hoac giam hinh phat. 
Trifdng hdp khdng xu" pbat hinh phat do cbtfa du 
16 tudi thi yeu cau chii gia dinh hoac ngifdi giam 
bd quan giao. Tnfdng bdp can tbiS't cd the bi dua 
vao trifdng giao difdng"^. 

Tom lai, cd hai each tie'p can ve dp tudi chiu 
TNHS trong phap luat hinh sif cua cac nifdc du'dc 
neu ra d tren. Cu thd: (1) Quy dinh cu the ve mdt 
dp tudi chiu TNHS trong BLHS, nghia la khi mdt 
ngifdi dat de'n dp tudi do tbi dat dd tudi chiu TNHS; 
(2) Quy dinh cac nbdm dp tuoi chiu TNHS khac 
nhau trong BLHS, lu'c la cd phan biet chii the cua 
toi pham theo dd tuoi. Nhif vay, pbap luat binh sif 
Viet Nam cd each tie'p can tifdng dong vdi mot sd 
nu'dc nhif Cong hda Lien bang Du'c, Cong hda nhan 
dan Trung Hoa, do la quy dinh do tudi cbiu TNHS 

theo cac nhdm dp tuoi khac nhau. Vdi each tiep 
cSn nay ne'u ngifdi nao do dii dp tudi chiu TNHS 
theo BLHS quy dmh va thifc hien nhifng tpi pbam 
difdc liet ke trong BLHS mdi cd the U cbii the ciia 
tdi pham 

1.2. Ve nang liic track nhiem hinh sU 
Nang life TNHS la kha nang cua chii the d thdi 

diem thu'c hien hanh vi nguy hiem cho xa hoi nbin 
tbiic difdc tinh nguy hiem cho xa bdi cua hanh vi do 
minh thifc hien va dieu khien cd y thu'c hanh vi dd, 
dong thdi cd kha nang chiu trach nhiSm hinh sif khi 
da thufc bien hanh vi do. Va'n de nang life TNHS 
cua chu the cua tpi pbam d cac qud'c gia cung du'dc 
quy dmh khac nhau. Song deu cd mot diem chung 
la xac dinb tinh trang nang life TNHS thong qua 
each dinb ngbia khai niem tinh trang khong cd 
nang lu'c TNHS vdi hai tieu chi: Thd nhdt, ve y hpc 
(mac benh tarn than); Thii hat. vi tSm IJ (mCt kha 
nang nhan thu'c hoac mat kha nang dieu khien 
hinh vi). Cu thd nhif sau: 

Tai Anh, "khdng cd nang life TNHS" tbifdng 
difdc xac dmh thdng qua "quy tac MNaghten" 
nam 1843. Quy tac nay difdc xay duTng dya tren 
vu an Woodsman Daniel MNaghten am sat Thu 
tifdng Anh Robert Peel nhifng ban nham sang thif 
ky ciia ong la Edward Drummond vao nam 1843. 
Ban cba't ciia quy tac nay the bien d cbd ngu'di bi 
mac benh tam than hoac khiem khuyet ve tam ly 
se khdng hi truy cu'u TNHS n6'u ngifdi dd khdng cd 
kha nang nhan thiJc du'dc "ban cha't va tinh chat" 
ciia hanh vi va khong nhan thu'c difdc do la hanh 
vi nguy bai. Tai thdi diem difdc ban hanh, day la 
mpE quy dinb mang tinh chat tien bp. Tuy nhiSn, 
nhin t^ gdc dd phap luSt, quy dinh nay mdi cbi 
nhan manh den dau bieu ly tri ciia pham trii khdng 
cd nang life TNHS (kha nang nhan thu'c), ma cbifa 
phan anh du'dc da'u hieu ve y chi (kha nang dieu 
khien hanb vi) 

Tu'dng tif Vifdng Qud'c Anh, Hoa Ky cung xac 
dinb tinh trang nang life TNHS thong qua each dinh 
ngbia kbai niem tinh trang khdng c6 nang life 
TNHS va khai mem "khdng cd nang life TNHS" 
difdc xac dinb thdng qua "quy tac MNaghten", 
difdc quy dinh tai Muc 18 Bp tdng tap luat Hdp 
chung qud'c Hoa Ky va trong BLHS cua mot so' 
bang. Tai mot so' bang, quy tac nay du'dc bd sung 
them khai niem "sif thuc day khong the cu'dng lai 
du'dc " (irresistible impulse), du'dc ap dung trong vu 
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an John Hinckley mu\i sat Tdng thdng 
nhifng khdng phai cbiu TNHS vi du'dc coi la ngu'di 
khdng cd nang life TNHS. Theo dd, mdt ngu'di 
du'dc coi la khong cd nang life TNHS ne'u vi sif thdi 
tbiic khong the cifdng lai difdc do khiem khuyet 
tam ly hp khdng the kiem soat difdc hanh vi ciia 
minh, mac du cd the nhan thu'c difdc rang minh da 
xuf sif "khdng dung". Mdt sd bang khac ciia Hoa 
Ky lai ap dung "quy tac Durham" (product test), 
mdt ngifdi difdc coi la khdng cd nang life TNHS 
ne'u hanh vi cua ngu'di dd la "san pham" (product) 
ciia benh tat hoac khiem khuyet ve tam ly. Trong 
trtfdng hdp nay, nha lam luSt tif chd'i xem xet den 
pham trii pbap ly va chi giaj quyet va'n de tren khia 
canh y hpc. 

Pbap luat binh su' Phap ciing ghi nhSn khai 
niem tinh trang khdng cd nang life TNHS vdi hai 
tieu chi: Tieu chi sinh hpc - cd sif roi loan ve mat 
than kinh hoac tSm thin; tieu cbi v^ tSm 1̂  -
khong CO kha nang nhan thu'c va dieu khien hanh 
vi. Dieu 122-1 BLHS Cong hda Phap quy dmh 
mot ngu'di se khong phai chiu TNHS ndu tai thdi 
diem thifc hi&n hanb vi ma bi rd'i loan than kinh 
hoac bi ton thifdng he than kinh khien ngifdi dd 
mat kha nang nhan thifc hoac kha nang dieu khien 
hanh vi cua minh. Tuy nhien, BLHS Pbap khdng 
nht^ng khdng lam ro khai niem "ro'l loan than 
kinh" va "ton thifdng be than kinh", ma con 
khdng de cap cu the cac loai roi loan bay ton 
thifdng nay la cac loai nao. 

O Cong hda lien bang Du'c, ngu'di thu'c hien 
hanh vi trai phap luat do mac benh roi loan tam 
than difdc coi la khong cd nang life TNHS vi khong 
cd Idi. Dieu 20 BLHS quy dinh: "Ngu'di nao kbi 
thifc hien hanh vima khdng c6 nang life nhan thifc 
sU khdng hdp phap ciia hanh vi hoac khdng cd 
nang life thifc hien hanb vi theo nhan thu'c nay do 
ro'i loan tam than benh ly, rd'i loan y thtfc nang 
hoac do thieu nang hoac do cac bâ t binh thu'dng 
nang khac ve tam than thi bp tbifc hien khdng cd 
Idi". Nhif vay, trong BLHS Lien bang DiJc, tinh 
trang khdng cd nang life TNHS difdc xem la tien 
de ciia Idi khi xac djnb hinh pbat do'i vdi ngu'di 
pham tpi va hanb vi pbam tpi ciia hp. 

Nhat Ban quy dinh ve ma't nang life nhan thu'c 
va giam nang life nhan thiJc trong BLHS cd nhieu 
sif khac biet. Dieu 39 BLHS quy dmh "1 . Khong 
xu' pbat hanb vi cua ngifdi ma't nang life nhan thifc. 

2. Giam nhe hinh phat do'i vdi hanb vi cua ngifdi 
giam nang life nhan thu'c". Tie'p tuc, Dieu 66 ghi 
rd: "Ne'u trong tpi pham cd tinh tiet can difdc xet 
de'n tbi cd the giam nhe hinh phat"\ Nbu' vay, dieu 
luat quy dinh ve trddng hdp giam nhe hinh phat, 
ciing vdi dd la giam nhe TNHS cbo ngifdi thrfc 
hien hanh vi pham tdi. Cung tu'dng tif nbu" BLHS 
cua Viet Nam va cua mdt so'qudc gia khac, BLHS 
Nhat Ban khdng xac dinh ro rang the'nao la tinh 
trang cd nang life TNHS ma chi xac dinh khong xii 
pbat dd'i vdi ngifdi mat nang life nhan thu'c, tiJc 
khdng dat ra van de TNHS dd̂ i vdi nhifng ngifdi bi 
ma't nang life nhan thu'c. Tuy nhien, BLHS Nhat 
Ban lai khdng cd quy dinh cu the the nao la ngifdi 
bj mat nang life nhan thu'c nhif trong BLHS cua 
Viet Nam. 

Pbap luat hinh sif ciia Cong boa nhan dan 
Trung Hoa khdng ghi nhan pham trii ve tinh trang 
khdng cd nang life TNHS nhifng cd gbi nhan cac 
tieu chi ve y hpc va tam ly ciia tinh trang nay. 
Theo Dieu 18 BLHS thi ngu'di mac benh tam thin 
gay h§u qua nguy hiem trong khi mat Icha nang 
nhan thifc hoac kha nang dieu khien hanh vi ciia 
minh, sau khi du'dc xac nhan thong qua cac thu tuc 
phap ly thi khdng phai chiu trach nhiem hinh sif. 

Tdm lai, ve nang lu'c TNHS, da so' cac qud'c gia 
tren day deu coi la mot da'u hieu quan trpng ve 
mat chu the cua tdi pham va tinh trang khong cd 
nang lUc TNHS la cd sd de loai tri^ TNHS. Tuy 
nhien, trong pbap luat hinh sif ciia cac qud'c gia 
each xac dinb tinh trang khdng cd nang lu'c TNHS 
la kha khac nhau va da so khdng thiia nhan tieu 
cbi tam ly (y cbi) ciia tinh trang khdng cd nang life 
TNHS hoac neu cd thila nhan thi each quy dinh 
ciing khong rd rang. 

Tai Viet Nam, tren ca sd kg'thi^a cd chon loc, 
quy dinh ve tinh trang khdng c6 nang lu'c TNHS 
trong pbap luat binh sif Viet Nam da phan anh kha 
ddy du cac thanh tifu nghien etJu ciia tam than hpc 
bien dai cung nbu' cac quan diem khoa hpc ve 
pham trii nay. Quy dinb ve tinh trang khong cd 
nang life TNHS d Dieu 21 BLHS Viet Nam nam 
2015 the hien ca bai tieu cbi y hpc va tam ly. Bdi 
thyc tign cho thay, khong phai bat ky ngu'di nao bi 
rd'i loan tam tbtn cung cd nghia la hp se la ngifdi 
khong cd nang life TNHS. Do dd. viec khong xem 
xet hoac xem thu'dng da'u hieu ly tri hoac da'u hieu 
y chi trong cac lieu ehi danh gia (rang thai tam 
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thin cd the d§n ddn viec miln TNHS khdng diing 
hoac xet xijf oan sai. Tuy nhien, thifc ti6n xet xuf d 
Viet Nam trong nhiing nam qua cho thay trong 
cdng tac giam dinh tif phap con nhieu bat cap, anb 
hifdng de'n chat lu'dng kdt qua giam dinb g§y khd 
khan cho qua trinh giai quyet vu an binh sif. Do 
do, chiing ta cd thd nghien cilu kinh nghiem cua 
mdt so' nifdc ve viec xay dyng quy dmh, che dp dd'i 
vdi nhffng ngifdi bi bat bupc chila benh, chang ban, 
thifc tien d Hoa Ky cbo thS'y, cb6' dp 6 cac cd sd 
chffa b6nb dang ddng khdng khac gi may so vdi 
che dp til giam cbo nen khdng cd nhieu trifdng hdp 
bi cao vien dan de'n tinh trang khdng cd nang life 
TNHS do bi benh tam tb^n hoac bdnb khac Ngoai 
ra, phap luat hinh sff Viet Nam quy dnh tffdng tff 
gid'ng vdi LuSt Hinh sff Cdng boa Nh§n d^n Trung 
Hoa khi xac dnh ngffdi pham tpi trong tinh trang 
mŜ t kha nang nhSn thffc hoac kha nang dieu khien 
hanb vi ciia minh do dung rffdu, bia hoac cba't kich 
thich manh khac, thi van phai cbiu TNHS (Dieu 13 
BLHS Viet Nam nam 2015). 

2. Quy dinh v^ chu the cua tpi pham la phap 
nhan 

Viec ghi nhan pbap nhan la chii the ciia toi 
pham bien nay chi difdc ghi nhan trong Luat Hinh 
sif ciia mdt so' qud'c gia bdi nhieu nguyen nhSn, 
trong do cd sff khac nhau ve truyen thd'ng pbap ly, 
tif duy ph^p ly ciia mdi qudc gia, sff kh^e nhau 
trong nhan thffc ve nguySn tac hanb vi trong luat 
hinh sff, nguyen tac TNHS ca nhan hay nguyen tac 
TNHS theo Idi... 

6 Vffdng quo'c Anb, phap luSt hinb sff Vffdng 
qudc Anb quy dinh pbam vi TNHS ciia phap nhSn 
Cling gid'ng nhff quy dinh dd'i vdi thd nhan. Chang 
han, quy dmh "ve giet ngffdi cua tap the va gidt 
ngffdi thdng thffdng ciia tap the", trong do cd quy 
dinh pbap nhSn trong trffdng hdp khong chap hanb 
ngbia vu bao dam an to&n tinh mang va sffe khde 
cbo nhdm ngffdi nhS't dinh, gay hau qua chet ngffdi 
thi CO the bi truy cffu TNHS vd toi giet ngffdi thdng 
thifdng. VI le do, khi dd nghi truy cu'u TNHS dd'i 
vdi phap nhan, cac luat gia cho rang 16i pbap nhan 
the hi6n trong hanh vi c6 Idi ciia lanh dao hoac 
ngffdi dai di6n ciia pbap nbSn. Trong luat Vffdng 
quo'c Anh, nguyen tac nay dffdc gpi la nguyen tac 
"ddng hda". Ban chat cua nd the hi6n d cho hanh 
dpng (khong hanh dong) va trang thai lam ly ciia 
nhifng ngffdi dffng dau phap nhan dffdc xac dinh la 

hanh dpng (khdng hanb ddng) va trang thai tam ly 
cua phap nhan. Trong trffdng bdp nay, dd khdng 
phai la trach nhiem thay thd ma la trach nhiem 
rieng cua phap nhan. Theo dd, khi tdi pbam do 
ngffdi cd cbffc vu trong phap nbSn thffc hien tbi 
phap nhan chiu trach nhiem nhff ngffdi thffc hanb, 
con neu ngffdi cd cbffc vu thffc hien vdi tff each la 
ngffdi ddng pbam thi phap nhan chiu trach nhiem 
nhff ngffdi ddng pham. 

Tai Hoa Ky, bat ky phap nhan n^o (trff nhffng 
pbap nhan la cd quan do Cbinb phu td chffc va lanh 
dao nham thffc bi§n cac chffdng trinh ciia Cbinb 
pbii) cung dffdc coi la chu thi cua tdi pham. Dieu 
2.07 Bo luSt mSu ciia Hoa Ky da khuye'n ngbi cac 
bang ve cac dieu kien sau d§y ciia TNHS dd'i vdi 
pbap nhSn 1) Hanh dpng pham tpi dffdc thffc hien 
bdi nhffng ngffdi dai dien cua phap nhan trong 
pbam vi va kbi thffc thi cac nghia vu, theo do, phap 
luat quy dinh cu thd viSc truy cffu TNHS phap 
nhan; 2) Khdng hanh dpng la tdi pham trong 
trffdng hdp ndu nhff vide ap dung bien phap nay 
bay bien phap khac bdi pbap nbin la do luat quy 
dmh; 3) Khdng hanh dong pham tdi dffdc cbo pbep 
hoac "vd y cbo pb6p" bdi nhffng ngffdi dai dien 
trong so' cac lanh dao phap nhan (nhifng ngffdi didu 
hanh cao eS'p). Cac loai hinh phat dffdc ap dung 
dd'i vdi phap nhan pham toi la phat tidn va tich thu 
tai san. ViSc truy cffu TNHS phap nhan khdng loai 
trff kha nang buy cffu TNHS dd'i vdi ngffdi dai dien 
ciia pbap nhan dd. 

Pbap quy dinh che dinh TNHS ciia pbap nh§n 
rd rang hdn, cu the bdn mac du chinh cac nffdc theo 
h6 thd'ng Angld - Xacxdng mdi l& hi: thd'ng ffff ti6n 
quy dinb che dinh nay. Dieu 121-2 BLHS Pbap quy 
dinb ba't ky pbap nhan nao (trff Nha nffdc) cung cd 
the bi truy cffu TNHS, bao gom cac to cbffc tff nh&n 
hoat dpng vi Idi nhuan, cac td chffc tff nhan boat 
ddng khong vi Idi nhuSn v^ eae td chffc phap ly -
cdng quyen, trff Nha nffdc'̂ . Theo do, cac pbap 
nhan cd the bi truy cffu TNHS cung vdi the nhan, 
hoac cd the bi truy cffu TNHS dpc lap. TNHS cua 
phap nhan the hien d hai dieu kien: 1) Hanb vi 
pbam tdi dffdc tbffe hi6n vi Idi ich ciia phap nhan; 
2) Bdi ngffdi dai dien hoac lanh dao ciia phap 
nhan. Tuy nhien, ve pbam vi TNHS, phap nhan 
khong phai chiu TNHS ve tat ca cac hanb vi pham 
tdi ma ehi ddi vdi mot sd tdi quy pbam cu the trong 
luat. Hmh phat dffdc quy dinh danh cho phap nhan 
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pbam tpi trong phap luat hinh sff Pbap rat da dang 
nhff phat tien, cham dfft hoat dpng, chiu sff giam 
sat ciia Toa an, cam phat hanb sec... 

Mot sd nffdc chau A cung quy dinh ve TNHS 
ciia phap nhan nhff Nhat Ban, Cong hoa Nhan dan 
Trung Hoa. Nhat Ban cd sff tie'p thu phap luat 
Phffdng Tay trong viec quy dinh trach nhiem hinh 
sff ciia phap nhan dd'i vdi mdt sd' tpi pbam nha't 
dinb. Vaonbffngnam60-70cua theky XXdffluan 
Nhat Ban kich Het phan dd'i sff dau tff Idn va viec 
gay 6 nhiem mdi trffdng tram trpng ciia cac cdng 
ty. Phap luat hinb sff ban hanh thdi ky nay co nhieu 
quy dinb ve trach nhiem hinh sff ciia cdng ty va 
ngffdi dai dien cong ty. Dieu 30 BLHS Cong hda 
Nhan dan Trung Hoa tbi quy dinh: "Cdng ty, xi 
nghiep, cd quan, td chffc, doan the thffc bien hanh 
vi nguy hiem cbo xa hpi, phap luat coi la ddn y 
pham tpi va phai chiu trach nhiem hinb sff"̂ . Ben 
canh do, Ian dau tien quy dinb ci3 quan nha nffdc 
ciing la chu the cua tpi pham trong Luat Hai quan 
nffdc Cong hda nhan dan Trung Hoa ban hanb nam 
1987. BLHS nam 1997 da xua't phat tff quy dinb 
nay de dffa ra quy dinh ve td chffc pham tdi. Tuy 
nhien thffc tien tff phap cbo tha'y, tff kbi ban hanh 
BLHS nam 1997 den nay chffa co trffdng hdp nao 
cd quan Nha nffdc bi truy cffu TNHS. Vi vay, cac 
nha ly luan cung nhff thffc tien Trung Quoc kien 
ngbi loai bo cac cd quan Nha nffdc ra khoi quy dinh 

la chu thd cua toi pham va xff ly theo quy dinb ve 
ca nhan pham tpi. 

Mac du cac qudc gia kbi quy dinh ve TNHS 
ciia phap nhan cd each tie'p can khac nhau nhffng 
deu cd nhffng didm tffdng ddng dd la: 1) Ddu gidi 
ban mot sd'td chffc (phap nhan) kbi dii dieu kien 
ve cbii thd mdi phai cbiu TNHS, nghia la mdi c6 
the trd thanh chu the ciia tpi pham; 2) Deu quy 
dinh gidi han mot so' loai tpi pham do'i vdi phap 
nhan; 3) Deu quy dinh khong loai trff TNHS do'i 
vdi the nhan. 

Phap luat hinb sff Viet Nam hien cung dffa tren 
nhffng each tiep can nay de lam cd sd quy dinb vd 
TNHS ciia pbap nhan trong BLHS Viet Nam nam 
2015. Cd the ndi day la bffdc thay ddi rat Idn trong 
nhan thffc, trong tff duy pbap ly va trong thffc ti6n 
quy dinh ciia phap luat hinb sff Viet Nam. Tuy 
nbiSn, cbu the ciia tdi pham hien chi gidi ban d 
pbap nhan thffdng mai ma chffa dieu cbinb de'n 
nhffng loai phap nhan khac trong khi quy dinh nay 
daxuathien trong luat hinh sff nhieu nffdc nhff Anh, 
Phap, My, Ha Lan, Trung Qud'c. Dong thdi, pham 
vi chiu TNHS ciia phap nhan ehi gidi ban trong 31 
tpi danh ve trSt tff quan ly kinh te va moi trffdng 
ma chffa md rpng vdi cac tpi danh khac Hen quan 
de'n gian lan tai chinh, cffdng bffe lao ddng vdi 
ngffdi lam cdng trong kbi cac tdi danh nay da tffdng 
ddi phd bien trong luSt hinh sff cac nffdc • 

TAI LIEU TRICH DAN: 

'Nguyin Td't Thanh (2013), Ludt Hinh sumpi sdnUdc nen the gidi: Phan chung, Nxb Hong DUc. tr.43, 66. 
^BLHS cua nUdc Cong hoa Nhan ddn Trung Hoa ndm 1997 (bdn tieng Viet). Nxb Tuphdp, Hd Noi. 2007. 

' BLHS Nhdt Bdn (Bdn dich tieng Viet) ngudi dich: Hatsukano Mai; Nguon: Bdn soan thao BLHS ndm 1999. 

•' "Tuphdp Cong hoa Phdp", tap Cdc tdi lieu thong tin vd gido trinh cua Liin bang Nga vd Cong hoa Phdp 1995 

.w38. tr.80 - 82 (tieng Nga). 

^Bp ludt Hinh si( ciia itUdc Cong hoa Nhan ddn Tning Hoa (Bdn lii'ng Viil) (2007). Nxb Tuphdp, Hd Ndi. 

TAI LIEU THAM KHAO: 

/. Nguyin Tdi Thanh (2013). Luat H'inh sU moi sd nudc Iren the gidi: Phan cimng, Nxb Hong DUc. lr.43, 66 

2 Bo luat H'liih su ciia nudc Cong hoa Nhan ddn Trung Hoa ndm 1997 (Bdn tii'ng Viet) (2007) Nxb Tuphdp 

HdNdi. ' ' 

24 sd 3-Thong 3/2019 



LUAT 

3. B6 ludt Hinh su Nhat Ban (Bdn dich tii'ng Viet) ngUdi dich; Hatsukano Mai. Nguon: Bdn soan thao Bo ludt Hinh 
su ndm 1999 

8. "Tuphdp Cdng hda Phdp", Tdp cdc tdi lieu thong tin vd gido trinh cua Liin bang Nga vd Cdng hoa Phdp. 1995, 
sd38, tr 80 - 82 (tieng Nga). 

9 Nguyen Quy Cdng (2010), Ve trdch nhiem hinh sU ciia phdp nhan. Tap chi Nhd nudcvd Phdp ludt sd}0/2010. 
tr. 82-84. 

12. Phan Thi Nhdt Tdi&Trinh Tudn Anh. Trach nhiem hinh sU ciia phdp nhan dudi gdc do luat hoc so sdnh. 
http://tcdcpl.moj.gov. vn/qt/tintuc/Pages/xay-dung-phap-luat. aspx?liemlD=410# 

15. Pham Hong Hai. Phdp nhan co the Id chii the ciia tot pham hay khong?. Tap chi Lual hoc. sd6-1999, tr.I4-!9. 

Ngay nh$n bai: 5/2/2019 
Ngay phan bi^n danh gia va su"a chifa: 15/2/2019 
Ngay chap nhan dang bai: 25/2/2019 

Thong tin tac gia: 

ThS. TRAN THI NGOC HIEU 
Dai hoc Tra Vinh 

THE SIMILARITIES AND THE DIFFERENCES 
OF VIETNAM'S LAW AND OTHER COUNTRY'S LAW 

ON THE SUBJECT OF CRIME 

• Master, TRAN THI NGOC HIEU 
Tra Vinh University 

ABSTRACT: 
Under traditional cnminal legal sciences view, the subject of crime is an individual. Hovi'ever, 

besides individuals, according to the modem legal concept, the subject of crime can also be a legal 
entity. The age of criminal responsibihty and the criminal liabiHty capacity are two important and 
popular contents when mentioning about signs of criminal subjects. Therefore, it is important for 
every counhy to study about the similarities and the differences of criminal laws related to the age 
of criirunal responsibility and the criminal liability capacity in order to draw lessons for Vietnam to 
adjust the countrys criminal law on these issues. 
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