TAP CHi CONG THUGNG

MOT SO VAN PE VE
THAM QUYEN GIAI THICH HIEN PHAP,
LUAT VA PHAP LENH CUA UY BAN
THUGNG VU QUOC HOT
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TOM TAT:

Theo quy dinh ciia phép lust hién hioh, thim quyen giai thich hi€n phép. luat, phdp 1énh mot
céch chinh thife hién nay chi trao duy nhit cho Uy ban Thlr(’!ng vu Quéc hdi (UBTVQH), nhung
trén thyc t€ rdt it khi chd thé ndy sit dung quy&n gii thich clia minh. Piéu ndy dwa dén nhifng
balt cap trén thyc (& ciing nhy dt ra ciu hdi cho v&n dé rong khia canh Iy ludn. Vay, thim quyén
ndy trao cho UBTVQH tir bao gid? Ly do tai sao lai trao cho UBTVQH ma khdng phdi 1a mdt co
quan khdc trong bd may nha nuéc? Bai vi€t dé cap d&€n mot s§ vin dé vé thaim quyén gidi thich

hién phép, ludt va phép Iénh cda UBTVQH.

TiY khéa: Gidi thich, thim quyén, hi€n phap, ludt, phép 1énh, Uy ban Thudng vu Quéc hoi.

1. Ly giai viec trao cho UBTVQH thim quyén
giai thich Hi¢n phap, luit va ph4p 1¢nh theo quy
dinh hién hanh

Quyén gidi thich hi€n phdp, luat, phip 1énh cba
Uy ban thung vu Qudc héi hién nay dudc ghi nhin
tai Khodn 2, Diéu 74 clia Hi€n phép nam 2013 va
duac cu thé héa tai Biu 49 cha Luat T8 chirc Quoc
héi, cu thé:

“Diéu 49. Gidi thich Hién phdp, ludt, phdp lénh

1. l}) ban Thuimg v Quéc hpi ne minh hogic theo
&é ngh/ ctia Chii nch mde, Chinh phit, Toa dn nhin
dén 161 cao, Vlcn kiém sdt nhin dén I(}l cao, Hoi
déng déan tic, Uy ban ciia Quic hér, U‘ ban Trung
womg Mar Il(lll T6 quéc Vigt Nam, co quan rung
ong ciia 16 chitc thanh vién cia Mt 1gn hodc kién
nghi ctia dai biéu Quéc hdi quyét dinh viéc gidi thich
hién phap, lugr. phdp l¢nh.

2. Tuy theo tinh chdl, noi dung ciia vin dé cin
dugc gidi thich, U) ban Thm/ng vu Quéc héi giao
Chinli phii. Toa dn nhdn dan 101 cao, Vign kiém st
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nhan dan 16i cao hodic Hpi déng dén réc. U\ ban ciia
Quéc héi xdy dung die thio nghi quyét gidi thich hién
phdp, Iudt, phép Ieuh trinh U) ban thuomg vu Quéc
héi xem xét, quyér dnh.

3. Dyt thio nghj quyét gl/l thich Hién phdp. lugr,
phdp 1enh phdi duge Hr)l déng dan tgc, Uy ban ciia
Quoc héi thdm tra vé sy phit hop ciia die théo nghi
qu)'e gidi thich hién phdp, lu@r. phdp lénh véi tinh
than v ni dung quy dinh duge gidi thich ciia Hién
phap, ludr, phap lenh.”

Do vin dé Iy luin chua gidi quy&l rd rang la
UBTVQH la cd quan déc lap hay chi 1a co quan
thugng trye clia Qudc hgi. Vi vay trong viéc ghi
nhin vé nhiém vy, quyén han cua UBTVQH. ¢é
nhitng ndi dung hodc mau thuin vé mit 1y thuyét,
hoiic tr thiinh quyén han hinh thite, vitrén thyc 1&
khong tri€n khai hoic s& 14n trién khai Ia qué it so
v0i thi gian 6n tai. Quyén gidi thich hign phdp
luat, phip [énh clia UBTVQH la mt quyén nhy
viy. Hién nay, theo cich thic ghi nhan tai Hién



LUAT

phép va Ludt T8 chitc Quéc hoi thi day la nhigm vy
quyén han duoc trao cho UBTVQH v6i wr cdch 12
co quan doc 13p (tirc [A wr minh thue hién). Hay n6i
cdch khde, UBTVQH c6 10an b thim quyén khi
nao quy&l dih thyc hién quyén gidi thich hién phip,
ludt va phip lenh VA s& gidi thich nhu thé n1o? (ham
chi, khéng cdn phai Jdy y kién cla Quoc hoi.

Ciing 10i sdu vio lich sif & im hi€u vé thos diém
ciing nhu Iy do UBTVQH dugc Hién phip va Luit
T& chite Quéc hdi ghi nhan quyén han nay. C6 thé
th'y, thim quyén giai thich hi€n phip. ludt, phip
1énh ciia UBTVQH bt diu dudc ghi nhan r Hién
phép nam 1959 - bin Hién phdp dudc dinh gid la
giai doan ching ta bit diu di 1én xay dung chi nghia
x3 hdi & mién Bic va (i€p wc hoan thanh cude cich
mang dén 1dc dan chi nhin dan & Mién Nam'. Bugc
coi la s hoc tap tir quy dinh vé nhiém vy gidi thich
Hié&n phdp, lvat clia Bodn chd tich X6 viét 8 cao
cla CHLB X8 viét. Tuy nhién, néu quy dinh quyén
han nay cia UBTVQH qua céc giai doan 12 sir hoc
(ap mé hinh cda Lién bang X5 Viét, thi ly do nao
khi&€n PoAn cha tich X6 Viét 18 cao lai duge quy
dinh cho mot quyén han rat dic thu nhu vay?

Du6i géc d 1y luan, quy dinh niy c6 xuit phit
tir nguyén tdc cha hé (hdng phap luat viin bin clia
chiu Au luc dia theo quan ni¢m: “Ngudi lam duge
viéc 16n, thi 14t nhién bao gid ciing Jam dudc viéc
nhd" clia hé thdng La Ma 8 dai’. § cdc nude phat
rién, hi€n phip giao thim quyén gidi thich hi€n
phép, luat cho thim phén cta da dn. B&i mudn gidi
thich dudc cic diéu ludt mét cich chinh xdc thi bude
phéi dat viéc giai thich trong mdt vu viéc cu thé,
giln vdi cdc sy kién phdp 1y cu th€. Chi ¢6 tda 4n
vé nguyen tdc nghia vu phai xét xif ciia thim phdn
méi c6 iéu kién cling nhu nghia vu gidi thich cdc
diu lugt. Diéu niy ¢6 nghia 12 gml thich diéu lvat
phéi gdn véi mot truding hop cu thé va cdc truing
hop twong tu chir khong phdi gidi thich chung chung
Theo GS.TS, Nguyén Bing Dung cho ring trao
quyén niy cho UBTVQH tdc fa khéng phiin biét rd
1ap phip va tu phdp’.

Con trong gée nhin khic vé& khia canh chinh tri,
viéc gidi thich phap tudt n6éi chung (ma & day 1a hién
phép, luat va phdp 1¢nh) th “hodn toin khéng chi cd
¢ nghia phép 1y hinh thitc ma n6 chira dung mér y
nghia chinh tri siu sdc™. Theo Ph.Ang-ghen di chi
& cac quan (da wf sian: “Gidi thich ludt theo nghia
mi tir d6 ludt duge xay dung nén. mat khic. chinh

ho, nhitng ngudi v san thdy cd sd chi yéu cha moi
wat o thie sy 1a § trong nhitng 19i ich cla gia1 cdp
minh”%. V.I Lé-nin d3 nhin xét & nudc Nga sa hoang
c6 hang nghin quan chife tu sin va ludt gia "bi&t
céch gidi thich ludt phép sao cho cong nhin vi néng
dan binh thudng khong thé phi v3 c4i hang rao diy
thép gai do nhitng phdp luat d6 dung Jén ™. Sy ddnh
gié d6 ding v6i vige gi gidi thich phip Jud( cha cic
nha nude o san. G cdc nuge XHCN. tinh hinh lai
khic hin, viéc gidi thich phip lual & day dap tng
cdc lgi ich giai cAp cda nhin din lao dong va gop
phén thyc hién phap ludt trong sy phii hgp vdi chic
ning xa hdi cda n6 trong xa hdi chd nghia.”

2. Thyc trang hoat dgng gidi thich Hi€n phap,
ludt va phép lénh cia UBTVQH

Quy dinh v& gidi thich Hi€n phip, luat, phip
l&énh cia UBTVQH, k& uf lin diu tién duoc quy
dinh trong Hién phép 1959, qua gdn 50 ndm phdt
ri€n va hoan thién cd sd phip ly, cho dén nay,
UBTVQH m6i chi hai lin thyc hién thim quyén
gidi thich va ca har lin d&u 12 gid1 thich luat; cu thé
13: VAo nam 2005, gidi thich mot diéu khodn ca
Ludt Thudng mai vé thdi hiéu khdi kién va vao
nam 2006, gidi thich gi4 tn ph4p Iy cda “quy&t dinh,
chi thi” ciia Téng ki€m to4n, dugc quy dinh tai Luat
Kiém todn Nhii nudc.® Con ddi vdi gidi thich Hién
phdp va giai thich phdp I&nh thi chua thyc hién.?®
Trén thuc 1€, s§ 1dn UBTVQH st dung quyén nay
14 qué it so v6i nhu cu doi héi gidi thich hi€n phdp
va Judt va phdp lénh (goi 12 phip lbdn). Vige ft gidi
thich ludt nhu vy rd ring chua ddp Wng nhu ciu
thue & cia cuge séng. Ly gidi vé vin dé niy ¢
nhitng ¥ ki€n trdi chiéu nhat dinh. Theo TS. V6 Tri
Héo: Viec UBTVQH it s& dung thim quyén gidi
thich phip ludt UBTVQH vdi e cdch la cg quan
thung trwe cda Qudc hoi thi “UBTVQH phéi lam
rit nhidu viéc quan trong hon. Mat khic, trong quy
trinh 13p phdp hién nay, UBTVQH d6ng vai trd rit
quan rong, nén n&u theo quan diém ciia UBTVQH
¢6 diém ndo chua 6 thi UBTVQH di lim 5 tr
trong giai doan du thio rdi. Con khi di dugc thong
qua thianh ludt, phdp [€nh thi coi nhu di hoan thién,
khéng phai gidi thich™®.

Trong khi d6, TS. Hoang Vin T lai ¢d quan
di€m 1y gidi cho viée gidi thich Hi€n phap. luit,
phép 1¢nh clia UBTVQH chua thutng xuyén 13 do
“cdc cd quan dp dung phdp ludt vii nhitng ngudj thi
hanh phdp luat chua chi dong diit vin dé trinh Uy
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ban Thudng vu Qudc hdi dé nghi gidi thich. Trong
mot vai teidng hop di cb dé nghi gidi thich thi vige
gidi thich ciia Uy ban Thudng vu Quédc hér ciing
chua dudgc kip thdfi, ¢6 thé do cong tac chuin bi cdc
phuong dn gidi thich chua dudc 15"V,

Du nguyén nhan 12 gi di nifa thi mét thuc (&
khéng thé phii nhin ring nhu cdu cin gidi thich d&1
véi cdc vin ban quy pham phép ludt néi chung vi
tryc iép 12 hi€n phap, luat va phip lénh la v6 ciing
16n. B&i 1€, hi€n phdp, luit, db dude xay dung cong
phu, ban hanh lién we cing khang thé tranh khdt
tinh trang chdng chéo va khodng trdng giita cdc quy
dinh. Dac biét lh d&i vdi hoat dong 1ap phip nude ta
hién nay, khi ky thuét 1ap phap cdn y&u nén nhidu
vin ban quy pham cdn mang tinh “khung™. “dinh
hugng ", d& ¢ quan quin ly d& dang sita d6i, b8
sung bing cic vin ban dudi luat, d& din dén c4ch
hi€u khic nhau trong qui trinh dp dung lut. Va vi
khdng phdila chi thé rve uép dp dung Hign phip,
Jut va phdp 1énh trén thyc t€ nén UBTVQH khéng
(hé dy dodn (rugc cdc vudng mic cia cdc quy pham
phép ludt d€ chi ddng gidi thich, hay va cham tryc
1i€p vdi cic nhu cau thue (&n dat ra d81 vd cde chd
thé dp dung phép ludt.

Thém vao 46, trao cho UBTVQH 13 cd quan
duy nhat dudc thue hién thim quyén gidi thich
chinh thic hién phap luiit, phd ip 1&nh con dua dén
mdt bt cdp d6 1a d€ pidi quyel kip thdfi nhu ciu
thuc tén dat ra, cdc chii thé khic (cd quan hanh
phip, cd quan tr phép) bude phii thyc hién hoat
dong gidi thich phdp ludt khéng chinh thitc. Thue
trang d6 dén d&n nhimg van dé lién quan dén gid
tri phip ly ciia cdc sdn phdm gidi thich phdp luat,
cd ché ki€m soit vé hoat déng gidi thich phdp ludt
cla cédc chi thé khéc va 461 wong clia pidi thich
phip luat.”> Do khi dua dén sy thiéu ddng bo trong
viée dp dung phip ludt. Bat cip d6 hiéu hign khi
1o ngay trong nhitng vu viéc ndi cdm dugce bio chi
nhic dén trong nhitng nim vira qua. Vo nim
2009. Pai bi€u Nguyén Bd Thuyén, tinh Lim
Béng titng ché trich UBTVQH ¢6 quyén gidi thich
ludt nlumg lrong nhiéu trudng hdp la1 “din cif chds,
quan chiing vdi" " Ong din chitng d&n 13 sy vénh
nhau giira Luat Dt du v Ludt Khi€u nai 18 cio
(trude day) hén quan dén quy dinh gidi quyét
khi€u nai vé& dit dai khi€n cho ¢l ngudi dan, chinh
quyén va tda dn cdc cip lang ting. quyén lgi lién
quan dén dat dai cda ngud din nhiéu ndi bi treo
limg [0." Hay nhu gdn diy nhit, ddu nim 2018,
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trong vu vigc dy dn Tong céng ty Vién lhong
MobiFone mua 95% 8 phén cla Céng ty C3 phin
Nghe nhin todn ciu (AVG). sau khi ¢6 thong tin
vé viéc gid md MobiFone mua AVG qud cao so
v6i gid thyc t& thl Thanh tra Chinh phi da vao
cudc. Sau khi Thanh tra Chinh phd céng bd kc[qué
thanh tra toiin dién dy én, Bo Thong tin va Truyén
théng khéng ddng y v61 k€t ludn cda Thanh tra va
cho biét: Bé dd nhan thiic vi thuc hién phé duyét
D 4n theo quy dinh tai Diéu 28 Ludt Qudn 1y, sit
dung vén nha nude ddu wr vao sin xudt, kinh
doanh tai doanh nghiép s 69/2014/QH13. B Tai
chinh (cd quan chii tri xdy dung vi hudng din Ludt
56 69/2014/QH13), B6 K& hoach va Piu wr (cd
quan chd i xay dung va hudng din Ludt Dau u'sd
67/2014/QH13) déu thdng nhat vA hudng dén Bd
Théng tin va Truyén théng va trd 18i Thanh tra
Chinh phii vé trinh 1 thil wc phé duyét Dy dn theo
quy dinh tai Diéu 28 Luft s§ 69/2014/QH13. Tuy
nhién, thong bao k&t luan ciia Thanh tra Chinh phi
nhén dinh Du 4n phai thyc hién theo trinh ty, thi
tuc quy dinh tai Diéu 31 Luat s6 67/2014/QH13 aé
k&t ludn ciic Bo ¢6 sai pham.'* Nhu vy, & diy 16
rang 12 vin dé cla viéc khong hi€u va 4p dung
thdng nhit quy pham phip ludt cho ciing mét
tuisng hop. Kém khuy€& iy khong hin 12 1581 cia
cdc dai biéu ai UBTVQH, ma né xudt phit tit bian
chiit cia cdich thdc 18 chite, phan cong quyén Ivc
nha nude. Co quan nay, vé bin chal, chi phi hgp
chic nang la lhlfdng trie cGa Qudc hor, véi cong
viéc chinh la didu hoa, phéi hgp hoat dong ciic Uy
ban cda Quac hdi. UBTVQH khéng thé nim bit,
cap nhit cic chi liét cha cude sdng. khong thé sit
cuge sdng nhut cdc cd quan hanh phip - hang ngay
va cham véi van dé 4p dung phdp luit, vi toa 4n
- hing ngily giai quy€t cic vudng mic khi€u kién
ctia din lién quan dén 4p dung phip luit.

3. Mot s& bit cip khi UBTVQH tinfc hién
thim quyén gii thich hién phép, ludt, phd[) Iénh

Hién nuy, c6 rdt nhidu y ki€n dé xua1 dén vige
nén xem xét dé chuyén hoat dong gidi thich hign
phip, luat, phdp I¢nh nay sang cho 104 an. Bai vigt
ndy khong di sdu vio ly idi viin dé vé viéc nén hay
khéng nén trao quyén giai thich phap lufit (n6i
chung) cho da 4n, mi chi uep can dudi géc dd, c6
nén 1ép e duy i thim quyén nay cho UBTVQH
hay khong?

Tai cic nude chiu anh hudng cha dong ho phﬁp
ludtervil Law ki€u Pac, 6n tai quan di€m cho r3 rang



no1 tai cda phap luat ludn chita dung nhirng y&u (&
Kkhi€m khuy&l (hgc thuy&t bit khi ven toan). Chinh
vitinh khéng thé ven toan ciia phdp ludt, nén phip
ludt Judn ludn mang theo minh nhimg "sy khi€m
khuy&t" (legal gaps) nhdt dinh. Van bin luat cing
nhiéu didu khodn, cAng chifa dung nhidu ché dinh,
cang diéu chinh nhiéu quan hé phdp Juat thi sy
khi&€m khuy&l cang cao. Va diy 12 ¢d s8 18n tai van
dé “gidi thich phdp luat" (legal interpretation).’s
Nhan thifc duge van dé d6 nén hién phép Vigt Nam
da s6m quy dinh mdt chi thé trong ¢d quan nha nude
thuc hién hoat dong gidi thich phdp luit - UBTVQH.
Tuy nhién, viéc trao quyén giai thich phap luft cho
UBTVQH vip phi van dé vé cing 1¢n di khia canh
ly luén da dugc d& cap 16i dé gidi thich, nhung viéce
trao mdt quyén han vé mit ban chat gdn véi hoat
déng 4p dung phdp luat nhung lai chiu sy chi phi
clia géc dd chinh ri'¢ 13 mét cach ti€p can khong
hgp 1y. Cing véi d6, thim quyén ndy khi trao cho
UBTVQH con cé nhUng bat cap 1if khia canh thye
ti€n 4p dung. Cu thé: o] Vigt Nam. cd quan ban hanh
phdp ludt thuting tich biét véi co quan dp dung phip
lugt. Trong khi d6, ngudi dp dung phip ludt mdi la
ngubsi cin phéi doc luat, hiéu luat hdn d€ gidi quyét
cac vu viéc cu thé. Tuy nhién, theo quy dinh vé
thiim quyén dé nghi gidi thich hién phip. luat, phap
1énh dudc quy dioh ta1 Biéu 159 Luat ban hanh van
ban quy pham phép fut 2015 thi chi ¢6 cdc chi the:
(1) Chd tich nu6c, Hoi ddng dan téc. Uy ban cia
Quoc hdi. Chinh phil, Tda 4n nhan din 13i cao, Vign
ki€m st nhan din 16i cao. Kiém todn nha nuse, Uy
ban Trung wong Mat tran T8 qudc Viét Nam. cd
quan Trung wdng ciia 1§ chifc thanh vién cda Mat
Irin va dai bidu Quéc hdi ; (2) UBTVQH e minh
quy&t dinh viéc giai thich hi€n phap. luat, phap lénh.
Quy dinh nay dua dén lmdng hop. n€u nhir hoat
donv ap dung phép Judt clia cic cd quan c6 thim
quyén mau thudn va gy dnh huéng dén quyén Ioi
cda c4 nhan, hoac mjt nhém (khdng qud 1dn trong
xd hot) va ho khong rat kh6 d€ 6 thé ti|
yéu cu cc chi thé dugc ghi nhin tai Bié {
Ban hinh vin bin quy pham phdp luit 2015 dé nghi
UBTVQH tién hanh hoat déng gidi thich. Do dé,
viéc giao cho UBTVQH thyc hién hoat dong giiii
thich hién phap. luat, phdp 1énh nhu hién nay di va
dang lam anh hudng dén quyén Igi hdp phip cla
mét s& chii thé trong nhitng tnsding hap phip ludt
khéng dude rd rang, thi€u théng nhat,

Bén canb d6, theo nhu céch ti€p can cda TS. Vo

Tri Hao: “Mot van dé cin phdi [am rd [a: Gidi thich
phép ludt la di tim mé&u Zn y cha nhi lam luat hay
tim ra cdch hiéu cha mdt ngudi ¢6 19 tri binh thudng
trong hoan cdnh théng thuting?”

Hién nay, khi gid1 thich phdp luat cdc cd quan c6
thim quyén & Viét Nam thu@ng di tim hi€u y mudn
cla nha lam luat khi xdy dung cic quy pham phip
luat d6. Pay ciing 1a Iy do dugc dua ra ludn gidi cho
viéc 1ai sao lai trao quyén gidi thich hién phdp. luit,
phép 1énh cho UBTVQH. Tuy nhién, theo quan
&ém coa TS. V6 Tri Hdo thi diéu nay c6 nhidu bit
hdp 1§ vi “UBTVQH lai ban hanh van ban gid1 thich
chinh van ban ciia minh thi c¢6 khac gi hoat dong lap
phép sira 461, b3 sung.™” Vil hé qui quan trong nhat
ma 6ng xdc dinh la giai thich phdp luat theo cich
ma moi ngudi déu hiéu ma khdng can quan tam cdc
An . sy khong rd rang ca nha lam ludt s€ bude cdc
nha [Am ludt ¢ trich nhiém hon trong soan thio cdc
quy pham, cho ra dd1 ciic sin pham lap phap mach
lac. 15 rang, chi ti€t. Didu ndy s& dua d&n viéc chim
dit dnh trang cho ra di cdc dao ludt mang tinh hién
chudng, v nhitng quy dinh chung chung, mip my.
Vi n€u thira nhin viéc gidi thich phip luat theo
hudng nay thl cd quan c6 vai trd |6n nhit trong viéc
giéi thich phdp luat. 14t y&u sé 13 tda dn chif khong
phdi cd quan nio khéc.

4. K&l luin

& Viet Nam, do dnh hudng ciia hé thdng phip
ludt Civil law, nén ludt thanh vin la nguén chinh
th&ng. tuy nhién trong xu hudng chung ctia thé
2i6i, Viét Nam da bt dav dp dung nhitng vu diém
ma hé théng ludt Common law ¢6 dudc, vi du nhu
viéc thra nhan An 1¢ 12 mét ngudn ludt chinh
théng clia hé thdng luat Viét Nam'*. Do dé, da
dé&n lic chdng ta cin ddnh gid lai nhing quy dinh
c6 nhiéu bat cap tr khia canh 1y luan cho dén viée
trién khai trén thyc 1€, trong dé c6 quy dinh vé
trao thim quyén gid1 thich hi€n phip, luat, phip
1énh cho UBTVQH. Thyc (&, trong thdi gran qua,
tda 4n da thue hién viée gidi thich phdp ludt théng
qua hoat dong dién gidi, lam r6 cdc quy dinh ciia
phép ludt bing cdc vin bin quy pham phip luit
thudc thim quyén, thé hién ré nhit trong cic Nghi
quyét cda Ho1 dong thim phdn Toa dn nhin din
16i cao vii 10 4n [é duge Chinh in Toa an nhin 161
cao ban hanh. Piy 1a tién dé thuin 1gi cho viéc
trao thim quyén gidi thich phap Judt & Viét Nam
cho Toda 4n nhdn dan, chinh thifc cong nhin dn 1é
1a ngudn cda phép lujt m
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ISSUES ABOUT THE NATIONAL ASSEMBLY’S RESPONSIBILITY
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ABSTRACT:

Under current Vietnamese law, the Standing Committee of the National Assembly is officially
responsible for interpreting the constitution, laws and ordinance. However, the Standing
Committee rarely uses this explanation right, leading issues as well as questions about the
theoretical aspect of this right. This article addresses a number of 1ssues of the Standing Commitiee
of the Natjonal Assembly’s responsibility for explaining the constitution, laws and ordinance.

Keywords: Explanation, authority, constitution, laws, ordinances, Standing Committee of the
National Assembly.
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