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NHUNG KHAC BIET VE LAP TRUONG CUA CAC BEN TRONG TIEN TRINH
PAM PHAN BOQ QUY TAC UNG XU TREN BIEN PONG

Tém tdt: Bai viét phan tich nhiing
diém khac biét trong lap truong cua cac bén
trong tién trinh dam phéan thong qua bo quy
tic ang xir & Bién Pong giira Hiép hoi céc
qudc gia Pong Nam A va Trung Quéc dién
ra trong gan ba thap ky qua. Cac noi dung
nay duoc xac dinh nhu sau: (i) Pham vi diéu
chinh vé dia ly cua COC; (ii) Gia tri phéap ly
rang budc cua COC; (iii) Co ché giai quyét
tranh chap va giam sét thuc hién COC; (iv)
Nhitng chuan muc phap ly caa COC; va (v)
Su tham gia va lgi ich cuaa bén thir ba trong
COC. Tu nhitng khac biét nay, tac gia cho
rang that kho dé hy vong s& som c6 mot Bo
quy tac ¢ng xir nham quan 1y xung dot, diéu
hoa mau thuan, va xay lung 1ong tin gitra
c4c bén trén Bién Pong, lam co s¢ cho viéc
tim kiém céc giai phap cudi cung cho tranh
chap.
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Abstract: The paper analyzes the
various differences in parties’ positions in
the process of negotiating a Code of
Conduct (COC) in the South China Sea
between the Association of Southeast
Asian Nations and China that has taken
place over the past three decades. These
include the issues as follow: (i) The
geographical scope of the COC; (ii) The
binding legal value of the COC; (iii)
Dispute settlement mechanism and COC
implementation monitoring; (iv) COC
legal standards; and (v) Third party
involvement and interests in the COC.
From these differences, the author argues
that it is difficult to hope that there will
soon be a Code of Conduct to manage and
reconcile conflicts and build trust among
the parties in the South China Sea, aiming
for final solutions to disputes.
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1. Pat van dé

Tinh hinh tranh chip trén Bién Dong van dang thé hién sy bé tic va ngay cang co
nhiing dién bién phirc tap, dac biét 1a sau Phan quyét nim 2016 cua Toa trong tai (thanh
lap theo Phu luc VII Céng uéc luat bién 1982) trong vu kién Philippine chdng lai cac yéu
sach cua Trung Quéc.' Trong khi cac qubc gia ASEAN van dang kién tri con duong dam
phan dé tim giai phap cho tranh chip, thi Trung Quéc van khéng ngimg gia ting cac hoat
dong 1an chiém, cai tao, bdi dip, va quan su su hoa céac thuc thé dia ly nham ting cuong su
kiém soat cua ho trén Bién Pong.? Mat khac, Trung Quéc tiép tuc thuc hién cac hanh vi de
doa, can tra, khiéu khich va can thiép mot cach phi phap vao viéc st dung bién cua cac
qudc gia khac & khu vuc nay.? Nhiing dién bién nay da va dang tao ra nhitng &p luc 16n Ién
ban than cac qubc gia ASEAN lién quan trong tranh chap, dong thoi tao ra nhitng nguy co
dung d6 va xung dot trén Bién Pong.

Trong nhiéu giai phap giai quyét tranh chap, thi viéc dam phan thong qua mot Bo
luat wng xu (Code of Conduct — COC) thudng duoc cho 1a phi hop trong bdi canh tranh
chap & Bién Pong. Tuy vay, du dugc khoi dong cach day hon 25 nim, qua trinh dam phan
COC di dién ra mot cach cham chap, khong dam bao tién do dat ra, va dic biét 1a van con
rat nhiéu noi dung cac qudc gia chua théng nhit dugc véi nhau.* Nam 2002, Tuyén bd cua
cac bén vé cach ung xtr ¢ Bién Pong (Declaration of Conduct — DOC) duoc ASEAN va
Trung Quéc thong qua nhu 13 mot giai phap tam thoi trong khi cho tiép tuc dam phan dé
hudng dén COC.® Tuy nhién, thyc tién cho thiy trong gan hai thap ky qua, ban than DOC
khong gitip thay doi tinh hinh Bién Pong theo hudng tich cuc hon, ciing nhu khong thé
kiém ché dugc cac xung dot giita cac bén lién quan, dac biét 1a cac hanh vi trai phéap luat
cua Trung Quéc.

Bai viét phan tich nhitng diém khac biét con ton tai giira cac bén trong tién trinh dam
phan théng qua bo quy tic tng xur trén Bién Pong giira Hiép hoi cac qudc gia Pong Nam
A (ASEAN) va Trung Qudc dién ra trong gan ba thap ky qua. Pay phan I6n 1a cac noi
dung quan trong, c6 anh huéng dén tinh hiéu qua caa COC sau nay nhu: (i) Pham vi diéu
chinh vé dia ly caa COC; (ii) Gia tri phap ly rang budc caa COC; (iii) Co ché giai quyét

! Xem thém céc thong tin vé& vu viéc va Phan quyét cua Toa Trong tai thudng truc nam 2016, https://pca-
cpa.org/en/cases/7/, truy cap ngay 13/02/2022.

2 Nguyen Thanh Trung (2021), China’s Plan for the South China Sea: A Mixture of Pressure and Legal
Approaches, https://amti.csis.org/chinas-plan-for-the-south-china-sea-a-mixture-of-pressure-and-legal-
approaches/, truy cap ngay 13/02/2022.

® Felix K. Chang (2020), Uncertain Prospects: South China Sea Code of Conduct,
https://www.fpri.org/article/2020/10/uncertain-prospects-south-china-sea-code-of-conduct-negotiations/, truy
cap ngay 13/02/2022.

* Carlyle Thayer (2018), A Closer Look at the ASEAN-China Single Draft South China Sea Code of Conduct,
https://thediplomat.com/2018/08/a-closer-look-at-the-asean-china-single-draft-south-china-sea-code-of-
conduct/, tham khao ngay 13/02/2022.

® Nguy@n Thi Thanh Ha va Nguyén Diang Thing, Mét s6 suy nghi vé Bé Quy tic Ung xi ¢ Bién Pdng, trong
cuon sach Tim kiém Gidi phap vi Hoa binh va Cong ly ¢ Bién Pong, do Pdng Pinh Quy lam chii bién, Nxb.
Thé gisi, Ha Ngi, 2015, tr.179-180.
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tranh chip va giam sat thuc hién COC?; (iv) Nhirng chuan muc phap ly caa COC; va (v)
Su tham gia va loi ich caa bén thir ba trong COC. Tir nhitng khéc biét nay, that kho dé hy
vong s& sém c6 mot Bo luat tng xir nham quan 1y xung dot, diéu hdoa mau thuan, va xay
lyng 10ng tin gitra céc bén trén Bién Pong, 1am co s cho viéc tim kiém cac giai phéap cudi
cuing cho tranh chap.

2. Tinh hinh dam phan b quy tic rng xir trén Bién Pong

Céac qudc gia ASEAN tham gia trong tranh chip Bién Pong vai Trung Québc, gom
Brunei, Malaysia, Philippines va Viét Nam, ludn chu truong uu tién giai quyét tranh chap
bang d¢am phan va dbi thoai ngoai giao. Tuy nhién, tir nhitng ndm 1990 tré vé trudc, hau
nhu khong c6 nhiéu cac cudc dam phan da phuong vé van dé Bién Pong, chu yéu la do
Trung Québc chi mudn dam phan song phuong véi ting quoc gia ASEAN mot céch riéng
16.° D& xuit dam phéan dé xay dung mot bo quy tic tng xu trén Bién Pong dugc dua ra vao
dau nhitng ndm 1990. Trudc nhiing dién bién cang thang trén Bién Pong, ASEAN da 1an
luot dua ra cac tuyén bd vé Bién Pong nim 1992 va nim 1995 bay t6 nhitng quan ngai sau
sic v& tinh hinh an ninh cua khu vuc va kéu goi cac bén lién quan kiém ché.” Tir do,
Philippines d4 van dong cac nudc thanh vién dam phan thong qua bd quy tac ang xu vi cho
ring s& han ché viéc Trung Quéc xam pham thém cac ving lanh thé khéac.® Cho dén
khoang nim 1999, Trung Quéc méi dong y theo cach thic dam phan da phuong voi
ASEAN, véi ¥ dinh ngan chin viéc qudc té hoa tranh chap Bién Dong.

Tuy vay, qua trinh thuong luong dién ra rit cham do cac bén khdng théng nhét voi
nhau vé nhiéu van d¢ lién quan. Do d6 ho phai mat gan 5 nim dé thong nhat vé du thao
COC vé phia ASEAN, va Trung Quéc ciing c6 mét ban dy thao COC riéng cua ho.® Sau
nhiéu nim dam phan khong dat nhiéu két qua, vao nam 2002 Trung Qudc va ASEAN
thdng nhat tam thoi théng qua mot ban tuyén bd vé tng xu trén Bién Pong va ddng y tiép
tuc tién trinh thuong lwgng mot bo quy tic eng xi COC trong twong lai.™®

Thuc té cho thay, DOC d thé hién vai trd rat han ché trong viéc quan Iy xung dot va
giam thiéu cang thing & Bién DPong.™* Tinh hinh tranh chip va xung dot trén Bién Pong
kéo dai sudt nhimg nam 2000 va leo thang déu dan ké tir nam 2009, diéu nay nhan manh
su can thiét cia mot thoa thuan manh mé hon.*” Sau 2002, qué trinh dam phan COC tham

® Ha Hoang Thi (2019), From Declaration to Code: Continuity and Change in China’s Engagement with
ASEAN on the South China Sea, ISEAS Yusof Ishak Institute, p.3.

7 Severino, R. C. (2010), ASEAN and the South China Sea, Security Challenges Vol.6, no.2, p.40-42.

8 Carlyle Thayer (2013), ASEAN, China and the Code of Conduct in the South China Sea, SAIS Review of
International Affairs, Vol.33, no.2, tr.76.

® Carlyle Thayer (2013), ldd, p.76.

19 Nguyén Thi Thanh Ha va Nguyén Pang Thing, sdd, tr.189.

1 |an Storey (2014), Disputes in the South China Sea: Southeast Asia’s Troubled Waters, Politique étrangére,
Issue 3, p.36.

12 South China Sea Expert Working Group (2018), A Blueprint for A South China Sea Code of Conduct,
Asia Maritime Transparency Initiative, https://amti.csis.org/blueprint-for-south-china-sea-code-of-conduct/,
truy cap ngay 16/02/2022.
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chi con dién ra cham hon. Mii cho dén thang 4 nam 2013, trong mot nd luc nhim xoa diu
cang thang véi cac nudc lang giéng Pong Nam A, Trung Qubc ddng Y bat dau tham van
chinh thic v& bo quy tic ung xu.® Pong thai nay cua Trung Québc thuc té xay ra sau khi
Philippine chinh thirc dé trinh vu kién phan d6i cac yéu sach cua Trung Quéc ra Toa trong
vao thang 1 nam 2013.

Tir d6, ciing phai mat gan 4 nam dé cac quan chuc cdp cao cua Trung Qudc va
ASEAN dong y vé mat thoa thuan khung cho quy tic ung xt, 1am co sé cho viéc dam
phan. Trén co s& d6, naim 2018, cac bén dd xac nhan va cong bé mot ban Dy thao Vian ban
DPam phan vé b quy tic tng xir trén Bién Pong (sau day goi tat 1a Dy thao COC) lam co
s& cho viéc théng qua COC. Theo lich trinh du kién truée day, ASEAN va Trung Qudc
s€ hoan thanh dam phan COC vao nam 2021. Tuy vay, viéc dai dich Covid-19 bung phat
vao cudi nam 2019 cho dén nay van dién bién phuc tap trén toan thé giéi da tri hodn dang
ké va 1am gian doan tién trinh dam phan.

3. Nhitng khéc biét con ton tai giira cac bén vé ban dw thao dam phan COC

Mic di trdi qua nhiéu nim thuong lwong, Trung Qudc va ASEAN vén ton tai nhiéu
quan diém khac nhau va diéu nay thé hién rd nhat trong ban Dy thao COC cong b nim
2018. Vé ban chat, Dy thao COC dua ra tat ca cac quan diém khac nhau va c6 thé dugc coi
la chuong trinh nghi su cho cac cudc hop trong tuong lai, trong d6 céc bén co thé thém vao
hogc bét di cac noi dung.™ Tuy vay, néu cac bén van giit nhitng quan diém cung rin cua
minh thi viéc théng qua mot bo quy tac (g xu trén Bién Pong van con rat kho khan.

3.1 Pham vi diéu chinh vé dja ly ciia COC

Mot trong nhitng diém bat dong dau tién 12 pham vi dia 1y diéu chinh cua COC, hién
van chua duoc thong nhét va xac dinh rd trong Dy thao COC. Trong khi phan Ién cac quéc
gia ASEAN dé nghi pham vi diéu chinh caa COC la cac viing bién dang tranh chap vé chi
quyén 1anh tho, thi Trung Qudc lai mudn né tuwong Gng voi dudng yéu sach chin doan.
Trong cac dé& xuat cua cac qudc gia ASEAN, c6 thé thay rang dé xuat cua Viét Nam thé
hién su hop Iy nhat, cu thé: “Bé quy tdc izng X hién tai sé duwoc ap dung cho tdt cd cac
viing bién c6 tranh chdp va cac ving bién chong ldn dwoc tuyén bé chi quyén theo
UNCLOS nam 1982 ¢ Bién Péng.”*® Do muc dich chu yéu caa COC 1a quan ly tranh chip
va diéu hoa mau thuin, diéu can thiét 1a phai xac dinh rd pham vi diéu chinh, ma cu thé la
pham vi nhiing vaing bién tranh chap. Hién tai véi yéu sach dudng chin doan va yéu sach

B3 Malcoim Cook (2021), Australia’s South China Sea Challenges, Lowy Institute,
https://www.lowyinstitute.org/publications/australia-coming-south-china-sea-challenges, truy cap ngay
16/02/202222.

¥ Carlyle Thayer (2018), ¢ldd.

1> SD Pradhan (2020), Code of Conduct for South China Sea: Prospects and challenges,
https://timesofindia.indiatimes.com/blogs/ChanakyaCode/code-of-conduct-for-south-china-sea-prospects-and-
challenges/, truy cap ngay 14/02/2022.

16 Carl Thayer (2018), #/dd.
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tir sa ciia Trung Qudc, pham vi tranh chip hau nhu 13 toan bo Bién Pong. Vi vay, néu COC
khong bao quat dugc toan bo Bién Pong thi nd khong thuc su hiéu qua, tham chi vo
nghia.17

Tuy vay, viéc xac dinh pham vi ving tranh chép ciing khong phai 12 mot diéu don
gian. Trong khi ¢ khu vuc Truong Sa, pham vi tranh che‘ip da kha ro rang vai sy nhan dién
cua cac bén, thi & Hoang Sa, Trung Quédc van khong thira nhan 1a c6 tranh chap.™® Viéc xéac
dinh pham vi viing tranh chap chdng l1an c6 1& khéng phirc tap 1am boi vi cac quy dinh caa
Cong woc luat bién 1982 (sau day goi a4 UNCLOS) da twong d6i rd rang. Véan dé phuc tap
chd trén Bién Pong, cac tranh chap vé chii quyén Ianh tho va ving bién chong lan lai dan
Xen va anh huong 1an nhau. Can cit vdo UNCLOS dé xac dinh pham vi ving tranh chap
(day 1a diéu trude sau gi ciing phai lam) 1a mot diéu ma Trung Quéc khong hé muén vi ho
biét chic chin rang hau hét cac yéu sach cua ho déu khdng c6 chd dung. Didu nay cang thé
hién rd sau phan quyét 2016 cua Toa trong tai trong Vu kién Bién Pong. O day, van dé
pham vi diéu chinh vé dia ly cia COC can phai duoc théng nhat va xac dinh r6 rang trudc
khi ASEAN va Trung Quéc ban dén céc noi dung quan trong khac.
3.2 Gia tri rang bugc vé phap ly ciza COC

Tinh rang budc phap ly cia COC van chua dugc thdng nhit giira cac bén. Trong khi
hau hét cac thanh vien ASEAN mong mubn COC phai 1a mét vian ban tinh rang vé budc
phép ly thi Trung Qudc lai khong muébn diéu nay. Pay ciing 1a mot diéu d& hiéu bai thé
hién xuyén sudt trong nhiéu thap ky qua, Trung Quéc thudng xuyén cé nhitng hanh vi lan
chiém trai phép va xam pham cha quyén caa cac qubc gia khac trén trén Bién Péng. Do
d6, Trung Quéc khdng mudn rang budc minh vao nhimg nghia vu ¢6 tinh bat budc co thé
gay bat loi cho ho. Nguoc lai, cac qudc gia ASEAN trong tranh chép 1a cac nudc ¢ tiém
luc kinh té va quan su han ché hon, va thuong & vao vi thé bat loi so véi Trung Qudc trén
Bién Pong. Tir d6, ho ¢6 xu hudng dwa vao nhiing céng cu phap 1y nhu UNCLOS dé bao
vé quyeén va lgi ich hop phap caa minh. Viéc thdng quan mot vian ban cé tinh rang budc vé
phép 1y & mot goc do nao dé ciing co thé gilp cac qudc gia Pong Nam A han ché dugc
nhitng hanh vi trai phap luat cua Trung Qudc trén Bién Péong.

Mt khac xét tir goc do hiéu qua, can phai rat kinh nghiém tir lich sir. Trong sudt gan
20 nam qua, sy hién cia mot van ban khong co gia tri phap 1y nhu DOC chang gidp gi
duoc nhiéu trong viéc cai thién tinh hinh khu vuc. Do vay, COC nhét thiét phai 1a mot van
ban c6 gia tri phap 1y dé tao ra su chic chan va rang budc trach nhiém cua cac bén. Bén
canh d6, COC ciing can phai xac dinh cac hanh vi khong dugc phép tién hanh trén Bién

7 Aristyo Rizka Darmawan (2021), Towards a rigorous Code of Conduct for the South China Sea,
https://www.eastasiaforum.org/2021/07/30/towards-a-rigorous-code-of-conduct-for-the-south-china-sea/,
truy cap ngay 14/02/2022.

'8 Nguyén Thi Thanh Ha va Nguyén Bang Théng, sdd, tr.185; lan Storey, tidd, tr.41.
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Pong, kém theo d6 1a mot co ché thyuc thi cé hiéu qua.’® Chi c6 mot COC rang budc vé
phap Iy méi c6 thé dam bao ngan chin xung dot, gin giir hoa binh, va hd tro 6n dinh va an
toan ¢ Bién Pong. Tuy vy, xem ra viéc dong thuan giira Trung Quéc va ASEAN vé van
dé nay la rat kho khan vao thoi diém hién tai.

3.3 Co ché gidgi quyét tranh chdp va giam sét thuc hign COC

Mot vin d& quan trong c6 tinh trong tdm cia COC 1a co ché giai quyét tranh chip
hién van con nhiéu quan diém khac biét. Hién tai, trong khi Indonesia dé xuat Hoi dong
cip cao cua Hiép wéc Than thién va Hop tac 1a co quan c6 tham quyén giai quyét bat ky
tranh chap nao lién quan dén cac sy ¢b nay sinh ¢ Bién Pong, thi Viét Nam dé nghi thdng
qua dam phan hitu nghi, hoi dép, hoa giai va cac phuwong thirc khac ma cac bén co thé thoa
thuan.?’ Trung Quéc thi van dé ngo van dé nay bai tir trong tham tam, ho khéng mudn rang
budc minh vao bat cir mot co ché giai quyét nao ngoai viéc dam phan, noi ma ho c6 thé tan
dung loi thé vé chinh tri, kinh té va quan sy cua minh dé ap dat y chi.

Tuy vay, véi tinh hinh thyc té ¢ Bién Pong, hinh thanh mot co ché giai quyét tranh
chép 1a diéu can thiét. Hién tai, van con nhiéu bt dong trong viéc giai thich va van dung
nhiéu van d& quy dinh trong UNCLOS trong thuc tién Bién Pong nhu x4c dinh dudng co
sa, tinh trang phép ly caa céc thyc thé dia ly, hay quy ché cua cac dao. Trong thuc tién
trién khai thuc hién DOC trong nhiéu nim qua, cic bén ciing ¢ nhiéu vuéng mac va tranh
cdi. Do vay, Trung Quéc va ASEAN can phai du liéu mot co ché giai quyét tranh chap cho
COC. biéu nay ciing phit hop véi thuc tién qudc té, boi hau hét cac didu udc qudc té déu
c6 mot co ché giai quyét, trong d6 bao gdom it nhat 1a mot thoa thuan ma cac bén nén thyc
hién dam phén song phuong hoic da phuong trude khi st dung cac co ché giai quyét tranh
chip chinh thic khac.?! Khi ¢ nhitng bat ddng vé viéc giai thich hodc 4p dung cac diéu
khoan ctia COC giita cac bén lién quan thi co ché giai quyét tranh chip nay s& dong vai tro
rat quan trong trong viéc giai quyét va thao ga.

Pong thoi, mot co ché giam sat thuc hién COC ciing rat can thiét nham dam bao thuc
thi nhitng cam két va nghia vu ma cac bén thoa thuan trong bo quy tic wng xua. Su thanh
cdng va hiéu qua thuc sy cua COC phai duge do ludng biang mire do tudn thu cua tat ca cac
bén lién quan. C6 nhu vay thi mai mong tao ra trat ty phap ly trén Bién Dong va ngin chin
nhitng hanh vi phi phap va viéc ap dat ‘ménh Iénh, vo ¢ trén Bién Dong.? Trong béi canh
nay, c6 thé thay rang viéc sir dung Hoi ddng cip cao cua Hiép wdc Than thién va Hop tac
nhu 12 mét co ché diéu hoa va quan 1y xung dot gitra cac bén lién quan 1a mét lva chon hop
ly. Trén thuc té, cac quy tic vé thu tuc cua Hoi dong cip cao da dugc soan thao va hé thng
hoa. Sau nay, khi Hoi dong cap cao duoc thanh 1ap va di vao hoat dong, né cé thé dong vai

9 Nguy@n Thi Thanh Ha va Nguyén Dang Thing, sdd, tr.196.
20 Carl Thayer (2018), t/dd.

2! Aristyo Rizka Darmawan, ¢/dd.

22 Aristyo Rizka Darmawan, rldd.
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trd nhu mot co ché giam sat thuc hién COC va giai quyét cac tranh chap lién quan néu céc
bén dong y. %
3.4 COC huéng dén nhimg chuan myc nao?

Cho dui x4c dinh tir ddu COC khdng phai 12 mot co ché giai quyét tranh chap, ma chi
la cdng cu quan 1y xung dot va xay dung niém tin thi cac qudc gia lién quan ciing can phai
xéac dinh nhitng chuan muc cho né. Trong thuc tién quan hé quéc té, bo quy tic ung xu 1a
mot ¢ong cu “luat mém’ kha phd bién diéu chinh nhiéu linh vuc khac nhau, vi du nhu: bo
Quy tic tng xir nghé cé c6 trach nhiém (FAO), bd quy tic ang xir danh cho céac cong ty da
qudc gia (UN), bd quy tic tng xtr vé moi truong trong quan ly cang bién ving Trung My,
hay bo quy tac Gng xir vé tran ap cudp bién va cudp co vii trang & Ty An Do Puong va
Vinh Aden.?* Céc bo quy tic nay déu dua trén nhitng chudn muc riéng da duoc thuc hanh
va thira nhan rong rai trong cong ddng quéc té.

Trong béi canh Bién Pong, viéc soan thao cac noi dung ciia COC tat nhién phai tuan
theo nhitrng chuan muc cua luat bién quéc té, ma truéc hét 1a UNCLOS. Nhiéu qudc gia cd
loi ich ¢ Bién Pong nhu Uc, An Do, Nhat Ban, va Lién minh chau Au ciing di nhiéu lan
kéu goi COC phai twong thich v&i luat phap quéc té.2° L mot van ban chuin muc, toan
dién va duoc thira nhan rong rai, Cong uéc luat bién dua ra nhitng tiéu chuan théng nhat
cho tat ca cac ving bién trén thé gioi, va Bién Dong khong thé 1a mot ngoai 1¢. Pay co 18
ciing 1a mot “nut that’ cua tién trinh dam phan COC bai & Trung Qudc va ASEAN mot lan
nita khong gap nhau & mot diém chung. Qua trinh dam phan trong nhiéu nam qua cho thay
cac qudc gia Pong Nam A mong muén COC can dwa trén nhitng tiéu chuan cia Cong wdc
luat bién va xem ddy 13 co s& dé bao vé céc quyén va loi ich cua ho ¢ Bién Pong. Trong
nhitng dién bién gan day, ASEAN duéi sy chu tri cia Viét Nam ciing d3 khing dinh COC
phai ‘phil hop Véi ludt phap qudc té, bao gom ca UNCLOS 1982’ va ‘dwoc céng dong quac
té cong nhdn’.?® Mt khéc, thuc tién ciing cho thiy nhiéu qudc gia ASEAN d3 vai 1an st
dung cac co ché tai phan quéc té dé giai quyét nhitng tranh chap vé bién gigi 1anh tho vé
bién theo chuan muc cua UNCLOS? va didu nay phan nao ly giai tai sao ho mong mudn
mot Bién Pong dua trén nguyén tic phap quyén va trat tu phap |y quéc té.

% Vishal Bhadri, #/dd.

24 Nguyén Thi Thanh Ha va Nguyén Dang Thing, sdd, tr.194

% Ha Hoang Thi (2020), ASEAN and the South China Sea Code of Conduct: Raising the Aegis of
International Law, https://www.iseas.edu.sg/media/commentaries/asean-and-the-south-china-sea-code-of-
conduct-raising-the-aegis-of-international-law/, truy cap ngay 14/02/2022; Ban tom tit ciia cac dong Chu tich
Dién dan ASEAN-Australia lan thir 32 vao ngay 18 thang 5 nam 2020 tuyén bd rang: “Australia bay t6 ky
vong rang COC sé phu hop vdi ludt phap quoc té bao gom UNCLOS, khéng phwong hai dén loi ich cua céc
bén thir ba, dong thoi cing cé va khong 1am suy yéu cau trac khu vuc hién ¢é, bao trum”. Xem thém:
Malcoim Cook, #ldd.

%% Ha Hoang Thi (2020), #dd.

" Trong pham vi ASEAN mot s6 qudc gia nhu Malaysia, Philippine, Singapore, hay Indonesia da s dung
cac co ché tai phan québc té trong giai quyét tranh chap. Vi du: vu tranh chép vé chu quyen Pulau Ligitan and
Pulau Sipadan giiza Indonesi va Malaysia duwoc giai quyét boi Toa an cong 1y quéc té 1CJ vao nam 2002; vu
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Nguoc lai, Trung Qubc 1a mét nudc 16n nhung thuong xuyén c6 nhitg hanh dong va
yéu sach tréi véi cac tiéu chuan cua luat bién qudc té. Tir ‘yéu sach duong chin doan’, ‘yéu
s&ch tir sa’, viéc cai tao, bdi dap va quan su hda céc thuc thé dia 1y, cho dén viéc viéc can
tré cac qudc gia khac va de doa sir dung vii lyc trén Bién Dong déu di nguoc lai vai nhing
gia tri va trat tu phap luat trén bién. Viéc Trung Québc phét 1o Phan quyét caa Toa Trong
tai qudc té nam 2016 — mot phan quyét dya trén luat phap va chuan muc quéc té - ciing 1a
mot minh chimng rd rang cho ban chat cua qudc gia nay. Mit khac, qua trinh dam phan
COC ké tir ndm 2013 da cung cb gia dinh rang Trung Qudc s& khong dong y voi bat ky
COC nao phu hop véi phén quyét Bién Pong hoic s& chi bao gom cac van dé khong duoc
dé cap trong phan quyét.® Do do, ciing d& hiéu khi ho khéng mubn COC dua vao céac quy
dinh cuia UNCLOS va day cling 1a mét su thach thuc cho viéc dam phan thong qua COC
gitta ASEAN va Trung Qudc.

3.5 Sy tham gia ciza bén the ba va lgi ich cia céng dong quéc té lién quan dén COC

Sy tham gia cia bén thtr ba trong quan hé voi COC c6 18 1a mét trong nhitng van dé
thé hién sy khac biét nhat vé quan diém gitra ASEAN va Trung Qudc. Trong tién trinh giai
quyét tranh chap, mot diéu dé nhan thay 1a cac qudc gia Pong Nam A luén mong mudn va
tim cach dé thu hat sy hién hién caa chu thé ngoai khu vure, dic biét 1a cac cudng qudc cd
loi ich & Bién DPong.?° Pay co thé xem la mot cach tiép can huéng ngoai phtl hop vai béi
canh cua khu vuc caa cac qubc gia Pong Nam A. Mic du 1a mot tap thé gom mudi quéc
gia, nhung ban than ASEAN chua di manh dé c6 thé c6 nhiing ddi trong véi Trung Quéc
trén ca ban ¢am phan 1an ¢ thuc dia Bién Dong.

Nguoc lai, voi vi thé caa mot nude 16n, Trung Qudc khéng bao gio mudn ‘qudc té
hoa’ Bién Pong.*® Ho luén xem Bién Pong 1a cau chuyén khu vuc cia ASEAN va Trung
Qudc va mudn giai quyét noi bo. Trung Qudc ludn ¢ giang chang to véi cong dong qubc té
rang tién trinh giai quyét tranh chap van dang dién ra mot cach hoa binh trén ban dam
phan. Do d6, 1ap trudong caa Trung Qudc la khéng mudn bén thir ba can du vao, va ciing
khéng can su hd trg ciia bat ky mot co quan tai phan nao.

Tuy vay, tranh chap trén Bién Dong khong chi & van dé cua rieng ASEAN va Trung
Qudc xuit phat tir vai tro va vi tri quan trong cia khu vuc nay. Ngoai nhitng quéc gia co
lgi ich chién luoc ¢ Bién Pong nhu Hoa Ky, Uc, Nhat Ban, hay An D6 thi nhiéu quéc gia
khac nhu Lién minh chau Au ciing c6 nhitng Iy do dé can dy vao khu vuc Bién Pong.

tranh chip chu quyén déi vei cac viing lanh tho Pedra Branca/Pulau Batu Puteh, Middle Rocks and South
Ledge giza Malaysia va Singapore dugc gidi quyét boi Toa an cong ly qudc té I1CJ vao nam 2008; Philippin
klen Trung Quéc V& cac yéu sach va hanh dong ¢ Bién Dong nam 2013; Myanmar ciing di lya chon Toa &n
quédc té vé Luat blen dé giai quyét tranh chdp phdn dinh ranh gidi bién véi Bangladesh & Vinh Bengal. Vu
viéc dugc giai quyet vao nam 2012; Dong Timo ciing da st dung co ché cua Toa Trong tai thuong truc giai
quyét tranh chéap viing bién chdng 1an véi Australia. Phan quyét cudi cing dwoc dwa ra vao nim 2018.

28 Malcoim Cook, #ldd.

% Hoang Thi Ha (2020), ldd.

%0 SD Pradhan, ¢ldd.
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Trudc hét, vin dé thuong mai va hang hai ludn 1a mét Iy do cho sy quan tam cia cac
quéc gia ngoai khu vuc dén tinh hinh Bién Péng. Véi vi tri chién luoc quan trong, Bién
Poéng chiing kién khoang 1/3 gia tri hang héa thuong mai cua toan thé gisi (uéc tinh
khoang gan 5 nghin ty USD) di qua day hang nim, trong sb d6 co gan 30% lién quan dén
Hoa Ky.*! Céc qudc gia khac nhu Nhat Ban, Uc, Han Quéc, An P9, va Lién minh chau Au
déu c6 nhitng loi ich truc tiép vé thuong mai va hang hai ¢ Bién Dong va diéu nay da duoc
chinh cac quédc gia ndy xac nhan.*? Hon nita, nhiéu nghién ctru cho thiy Bién Pong 1a mot
khu vuc c6 giau tiém ning vé trit lwong dau khi va tai nguyén.® Viéc dam phan va thong
qua COC ciing c6 anh hudng dén kha niang cac qudc gia ndy tham gia cac du an hop tac
khai thac tai nguyén véi cac qudc gia & Bién Pong. Mot khi tranh chip chua duoc giai
quyét, mau thuan va xung dot van tiép dién trén Bién Dong thi cac loi ich hang hai va
thuong mai ciia c4c qudc gia nay bi anh huang nghiém trong.

Bén canh d6, van dé dam bao trat ty phap Iy qudc té ndi chung, va phép luat bién ndi
riéng 1a mot dong luc khién cho cac qudc gia ngoai khu vuc quan tam dén qua trinh dam
phan COC. Trong nhiéu thap ky qua, Bién Pong 1a noi ton tai nhiéu bat cap c6 kha niang
de doa dén trat ty phap ly quéc té. O day, nguoi ta thay ring van dé khong chi Ia giai thich
va van dung sai cac quy dinh cia UNCLOS, ma quan trong hon ¢ chd cac qudc gia thuc
hién diéu nay mot cach cd y. Pac biét 1a Trung Qudc véi hang loat hanh vi gay x6i mon
trat ty phéap luat qudc té nhu: yéu sach chu quyén vo cin ctr, de doa sir dung vii luc trén
bién, tu y dit ra cac cAm doan phi phap, bdi dap va xay dung dao nhan tao trai phép, gay 0
nhiém moi truong va haty hoai hé sinh thai bién, va xem thuong phan quyét caa co quan tai
phan quéc té. Viéc nhiéu qudc gia trén thé gidi co nhitng phan tng ddi voi yéu séch cua
Trung Qudc trén Bién Pong va kéu goi nudc ndy tudn thu Phan quyét Bién Pong, thé hién
trong ‘cudc chién cong ham 2020°,** 14 mot minh chung rd nét cho méi quan tam cua cong
ddng qudc té dbi véi viec bao vé cong ly va 18 phai ¢ Bién Pong. Do d6, viéc can du cua

¥ United Nations Conference on Trade and Development (UNCTAD) (2020), Review of Maritime Transport
2019, https://unctad.org/system/files/official-document/rmt2019_en.pdf, truy cap ngay 17/02/2022.

% Chang han, Tro Iy Ngoai truéng Hoa Ky David Stilwell vao thang 7/2020 da nhan manh rang “Cdc loi ich
cia Hoa Ky 76 rang dang bi de doa trong tién trinh COC, ciing nhw ciia tdt ca cac quéc gia coi trong quyén
ti do trén bién”. Xem thém: Ha Hoang Thi (2020), tldd; Thu ky B Ngoai giao, dai dién cua An Do & Hoi
nghi Dong A 2021 6ng Riva Ganguly Das, nhin manh sy quan tam cua An Do trong viéc duy tri hoa binh va
on dinh, tu do hang hai va hang khéng ¢ Bién Dong phu hop véi luat phap quéc té. Ong cho rang: “Quy tdic
ing xir (COC) dang dwoc dam phdn cho khu vuc khong dwoc lam phirong hai dén i ich hop phap cua cac
bén thi ba va phai hoan toan phi hop véi Cong wéc Lién hep quoc vé Lugt Bién (UNCLOS)”. Xem thém:
The Economic Times (2021), Code of conduct for South China Sea shouldn't prejudice legitimate interests of
third parties: India, https://feconomictimes.indiatimes.com/news/defence/code-of-conduct-for-south-china-
sea-shouldnt-prejudice-legitimate-interests-of-third-parties-india/articleshow/83838756.cms, truy cép ngay
14/02/2022.

% Anders Corr (2018), China’s $60 Trillion Estimate of Oil and Gas in the South China Sea: Strategic
Implications, Journal of Political Risk, vol. 6, no.1.

¥ Nguyen Hong Thao (2020), South China Sea: The Battle of the Diplomatic Notes Continues,
https://thediplomat.com/2020/08/south-china-sea-the-battle-of-the-diplomatic-notes-continues/, truy cip ngay
15/02/2022.
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Hoa Ky va cac qudc gia khac vao tranh chap Bién Dong 1a mot didu c6 thé ly giai va can
thiét dé gop phan bao vé trat tu phap ly trén bién.

Ngoai ra, d6i voi Hoa Ky va cac ddng minh & Chau A Thai Binh Duong, Bién Pong
nhu 1a mot 1y do hop phap dé ho c6 thé ho d6i dau va han ché sy trdi day cua Trung Qudc.
O day, 16 rang c6 mot su canh tranh giita Trung Qudc va Hoa Ky cho vi trf siéu cudng sé
mot thé giéi ma sy phét trién qua nhanh cua Trung Qudc & mot chirng muc nao nao dé lam
cho Hoa Ky lo ngai. Xét cho cung, dy ciing 13 mét trong nhitng nguyén nhan sau xa khién
Hoa Ky phat dong ‘cudc chién thuong mai’ chdng lai Trung Quéc nim 2018. Tré lai Chau
A Thai Binh Duong véi “chinh sach xoay truc’, Hoa Ky cho thdy mét sy quan tam siu sac
dén tinh hinh Bién Dong néi chung va tién trinh dam phan COC néi riéng. Mt khéac, ban
than Hoa Ky ciing nhin nhan duoc ring ASEAN mong mudn sy hién dién caa ho ¢ khu
vuc nhu 1a mot trong nhitng ddi trong can thiét gitp han ché duoc céc hanh vi trai phap
luat ctia Trung Quédc & Bién Pong.

4. Két luan

Nhiing dién bién cua tién trinh dam phan va ngdn ngit ctia Dy thao COC cho thiy
mot diéu rang van con nhiéu khéc biét giira cac bén lién quan trong viéc hudng dén mot bo
quy tic ung xur trén Bién Pong. Cac nodi dung vé pham vi diéu chinh, gia tri phap ly bat
budc, co ché giai quyét tranh chap hay su tham gia cta bén thir ba trong COC duoc dir bao
s& tiép tuc 1 nhitng rao can cho sy thdng nhat gitta ASEAN va Trung Qudc trong viéc dam
phén va théng qua COC. Trong bdi canh ma Trung Quéc dang tiép tuc nhitng toan tinh caa
minh trong tién trinh dam phan COC, cac quéc gia ASEAN, ma dic biét 12 nhitng cha thé
tranh chap tryuc tiép nhu Viét nam, Philippine, Malaysia hay Brunei, can phai c6 sy sang
sudt va tinh tdo. Néu mot bo quy tic vé ang xir trén Bién Pong ma khong xac dinh rd
pham vi diéu chinh, khéng c6 gia tri rang bugc, khéng dwa trén nhitng quy dinh caa luat
quéc té (ma truge hét 1a UNCLOS), va khong c6 mot co ché giam sét thuc hién thi né tro
nén vo nghia. Va ciing phai can phai luu ¥ lai raing, COC khong phai la cach thic duy nhat
dé ASEAN va Trung Quéc hudng dén nhitng giai phap cudi cing ¢ Bién Pong.

DANH MUC TAI LIEU THAM KHAO

1. Anders Corr (2018), “China’s $60 Trillion Estimate Of Oil and Gas in the South
China Sea: Strategic Implications”, Journal of Political Risk, vol. 6, no.1.

2. Aristyo Rizka Darmawan (2021), “Towards a rigorous Code of Conduct for the
South China Sea”, https://www.eastasiaforum.org/2021/07/30/towards-a-rigorous-code-of-
conduct-for-the-south-china-sea/.

3. Carlyle Thayer (2013), “ASEAN, China and the Code of Conduct in the South
China Sea,” SAIS Review of International Affairs 33, no.2.

12


https://www.eastasiaforum.org/2021/07/30/towards-a-rigorous-code-of-conduct-for-the-south-china-sea/
https://www.eastasiaforum.org/2021/07/30/towards-a-rigorous-code-of-conduct-for-the-south-china-sea/

TRUONG PAI HQC LUAT, PAl HOC HUE

4. Carlyle Thayer (2018), “A Closer Look at the ASEAN-China Single Draft South
China Sea Code of Conduct”, https://thediplomat.com/2018/08/a-closer-look-at-the-asean-
china-single-draft-south-china-sea-code-of-conduct/.

5. Felix K. Chang (2020), “Uncertain Prospects: South China Sea Code of
Conduct”, https://www.fpri.org/article/2020/10/uncertain-prospects-south-china-sea-code-
of-conduct-negotiations/.

6. Ha Hoang Thi (2019), From Declaration to Code: Continuity and Change in
China’s Engagement with ASEAN on the South China Sea (ISEAS Yusof Ishak Institute.

7. Ha Hoang Thi (2020), “ASEAN and the South China Sea Code of Conduct:
Raising the Aegis of International Law”,
https://www.iseas.edu.sg/media/commentaries/asean-and-the-south-china-sea-code-of-
conduct-raising-the-aegis-of-international-law/.

8. Malcoim Cook (2021), “Australia’s South China Sea Challenges,” Lowy
Institute, https://www.lowyinstitute.org/publications/australia-coming-south-china-sea-
challenges.

9. Nguyen Hong Thao (2020), “South China Sea: The Battle of the Diplomatic
Notes Continues”, https://thediplomat.com/2020/08/south-china-sea-the-battle-of-the-
diplomatic-notes-continues/.

10. Nguyen Thanh Trung (2021), “China’s Plan for the South China Sea: A Mixture
of Pressure and Legal Approaches”, https://amti.csis.org/chinas-plan-for-the-south-china-
sea-a-mixture-of-pressure-and-legal-approaches/.

11. Nguyén Thi Thanh Ha va Nguyén Pang Thing (2015), “Mét 6 suy nghi vé Bé
Quy tac Ung xit ¢ Bién Péng, ” trong cudn séach Tim kiém Gidi phap vi Hoa binh va Cong
ly ¢ Bién Péng, do Bang Pinh Quy lam chu bién (Nxb. Thé gigi, Ha Noi.

12. Severino, R. C. (2010),“ASEAN and the South China Sea”, Security Challenges
6, no.2.

13. South China Sea Expert Working Group (2018), “A Blueprint for A South China
Sea Code of Conduct”, Asia Maritime Transparency Initiative,
https://amti.csis.org/blueprint-for-south-china-sea-code-of-conduct/.

14. SD Pradhan (2020), “Code of Conduct for South China Sea: Prospects and
challenges”., https://timesofindia.indiatimes.com/blogs/ChanakyaCode/code-of-conduct-for-
south-china-sea-prospects-and-challenges/.

15. United Nations Conference on Trade and Development (UNCTAD) (2020),
“Review of Maritime Transport 20197, https://unctad.org/system/files/official-
document/rmt2019_en.pdf

13


https://thediplomat.com/2018/08/a-closer-look-at-the-asean-china-single-draft-south-china-sea-code-of-conduct/N
https://thediplomat.com/2018/08/a-closer-look-at-the-asean-china-single-draft-south-china-sea-code-of-conduct/N
https://www.fpri.org/article/2020/10/uncertain-prospects-south-china-sea-code-of-conduct-negotiations/
https://www.fpri.org/article/2020/10/uncertain-prospects-south-china-sea-code-of-conduct-negotiations/
https://www.iseas.edu.sg/media/commentaries/asean-and-the-south-china-sea-code-of-conduct-raising-the-aegis-of-international-law/
https://www.iseas.edu.sg/media/commentaries/asean-and-the-south-china-sea-code-of-conduct-raising-the-aegis-of-international-law/
https://www.lowyinstitute.org/publications/australia-coming-south-china-sea-challenges
https://www.lowyinstitute.org/publications/australia-coming-south-china-sea-challenges
https://thediplomat.com/2020/08/south-china-sea-the-battle-of-the-diplomatic-notes-continues/
https://thediplomat.com/2020/08/south-china-sea-the-battle-of-the-diplomatic-notes-continues/
https://amti.csis.org/chinas-plan-for-the-south-china-sea-a-mixture-of-pressure-and-legal-approaches/
https://amti.csis.org/chinas-plan-for-the-south-china-sea-a-mixture-of-pressure-and-legal-approaches/
https://amti.csis.org/blueprint-for-south-china-sea-code-of-conduct/
https://timesofindia.indiatimes.com/blogs/author/sdpradhan/
https://timesofindia.indiatimes.com/blogs/ChanakyaCode/code-of-conduct-for-south-china-sea-prospects-and-challenges/
https://timesofindia.indiatimes.com/blogs/ChanakyaCode/code-of-conduct-for-south-china-sea-prospects-and-challenges/
https://unctad.org/system/files/official-document/rmt2019_en.pdf
https://unctad.org/system/files/official-document/rmt2019_en.pdf

