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THAM QUYEN AP DUNG BIEN PHAP KHAC PHUC HAU QUA
TRONG PHAP LUAT XU PHAT VI PHAM HANH CHINH

Tom tat:

Xt phat vi pham hanh chinh dugc
xem 14 mot giai phéap hitu hiéu dé dau tranh,
phong chdng vi pham hanh chinh. Bén canh
viéc 4p dung céc hinh thicc xu phat dé ran
de ca nhan, t6 chic thuc hién vi pham hanh
chinh, phép luat con ap dung cac bién phap
nhat dinh nham khac phuc hau qua do vi
pham hanh chinh gdy ra. Dé viéc &p dung
cac bién phéap khic phuc hau qua cé tinh
hop phap doi hoi chu thé xir phat phai c6
day du tham quyén theo quy dinh cta phép
luat. Bai viét phan tich tham quyén ap dung
bién phép khic phuc hau qua trong phap
luat xtr phat vi pham hanh chinh, chi ra mot
s6 bat cap va dé xuat kién nghi hoan thién.
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Abstract:

Sanctioning of administrative violations is
seen as an effective solution to fight and prevent
administrative violations. In addition to the
application of sanctioning forms to deter
individuals and organizations from committing
administrative violations, the law also applies
certain measures to overcome the consequences
of administrative violations. In order for the
application of remedies, the person who
sanctioning must have full competence as
prescribed by law. This article analyzes the
competence to the application of remedies in the
law on handling of administrative violations,
pointing out some inadequacies and making
some proposals for improvement.
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1. it van dé

Vi pham hanh chinh khéng chi xam pham trat tu quan 1y nha nuéc ma con gay ra
nhitng hau qua nhat dinh cho xa hdi, 1am anh hudng dén quyén va lgi ich hop phap cua ca
nhan, t6 chirc. Do d6, bén canh viéc 4p dung cac hinh thic xtr phat dé rin de c4 nhan, to
chirc thyc hién vi pham hanh chinh, phap luat con &p dung céc bién phap nhat dinh nham
khic phuc hau qua do vi pham hanh chinh gy ral. Hién nay, Luat Xt Iy vi pham hanh
chinh ndm 2012 (stra doi, bd sung nam 2020) (Sau ddy goi 1a Ludt Xi ly vi phgm hanh
chinh) quy dinh céc bién phép khic phuc hau qua tai khoan 1 Diéu 28 gom cac bién phéap
sau:

- Bugc khdi phuc lgi tinh trang ban dau;

- Bugc pha dé cong trinh, phan cong trinh xay dung khdng c6 gidy phép hodc xay
dieng khong diing vai gidy phép;

- Bugc thure hién bién phap khdc phuc tinh trang 6 nhiém méi truong, lay lan dich
bénh;

- Budc duea ra khi 1anh thé nuéc Céng hda x& hgi chii nghia Viét Nam hodc tai xuat
hang hod, vat pham, phirong tién;

- Bugc tiéu hiy hang hoa, vdt pham gay hai cho sirc khée con nguoi, vat nudi, cay
trong va méi trieong, van héa pham c6 ngi dung doc hai;

- Bugc cdi chinh thdng tin sai si thdt hodc gay nham lan;

- Bugc logi bé yéu té vi pham trén hang hod, bao bi hang héa, phwong tién kinh
doanh, vdt pham;

- Bugc thu hsi san pham, hang héa khéng bdo dam chat heong;

- Bugc ngp lai sé lgi bat hop phdp c¢6 dwoc do thiec hién vi pham hanh chinh hodgc
bugc nép lai sé tién bang tri gia tang vdr, phwong tién Vi pham hanh chinh da bi tiéu thy,
tdu tan, tidu hay trai quy dinh cia phap lugt;

- Céc bién phép khac phuc hdu qua khac do Chinh pha quy dinh.

C6 thé thay, cac bién phap khic phuc hau qua khong phai 13 danh sach déng ma cé
thé dugc maé rong, bd sung. Su ma rong, bd sung nay phu thudc vao quyén quyét dinh cua
Chinh phu. Quy dinh nay ciing tao diéu kién thuan loi cho Chinh pha trong viéc cha dong

! Cao Vi Minh, Nguyén Nhat Khanh (2017), Vé bién phap khdc phuc hau qud trong xi phat vi pham hanh
chinh, Tap chi Nha nudc va phap luét, s6 6, tr. 10.
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xay dung va lua chon cac bién phép khic phuc hau qua phi hop véi su da dang cua cac vi
pham hanh chinh trong timg linh vuc khac nhau?.

Trong khi d6, “tham quyén” 1a mot thuat ngir dwoc st dung rat pho bién trong cac
van ban quy pham phap luat khi dé cap dén chire ning, nhiém vy, quyén han cua mét cha
thé. Duéi goc do Iy luan, thim quyén la mot hé théng cac yéu té ciu thanh bao gdm hai
nhém sau: i. Céc quyén va nghia vu chung dé thuc hién chirc nang nhat dinh ma maot chu
thé duogc trao dé giai quyét nhitng van dé phat sinh trong hoat dong caa minh; ii. Nhiing
quyén han cy thé dé thuc hién cac quyén va nghia vu chung néu trénd.

Trong linh vyc hanh chinh, dé khoi phuc trat tu quan Iy nha nuéc da bi vi pham hanh
chinh xam pham ciing nhu khac phuc hau qua do vi pham hanh chinh gay ra, phép luat trao
quyén cho mot sé cha thé dé tac dong 1én cac ca nhan, t6 chic vi pham hanh chinh nham
budc ho thuc hién nhiing bién phéap do phap luat quy dinh. Trong phap luat vé xir phat vi
pham hanh chinh, thAm quyén &p dung bién phap khéc phuc hau qua 1a mot ché dinh phap
ly bao gom téng thé cac quy pham phap luat quy dinh quyén va nghia vu cua céc chic
danh cu thé trong viéc ap dung cac bién phap khac phuc hau qua ddi vai ca nhan, t6 chirc
vi pham hanh chinh.

2. Mot sé dic trung cia tham quyeén ap dung bién phap khic phuc hau qua

Thet nhat, tham quyén &p dung bién phap khac phuc hdu qud 1a mét bg phdn cua
tham quyén xi phat vi pham hanh chinh.

Luat Xir ly vi pham hanh chinh quy dinh “Xu phat vi pham hanh chinh 1a viéc nguoi
c6 tham quyén xiz phat &p dung hinh thizc xi phat, bién phap khdac phuc hdu qua doi véi ca
nhan, té chizc thiec hién hanh vi vi pham hanh chinh theo quy dinh cia phap lugt vé xi
phat vi pham hanh chinh™*. Khi thiét ké quy dinh vé tham quyén xtr phat vi pham hanh
chinh, cac nha lam luat s& quy dinh thanh hai noi dung cu thé 1a: i. Tham quyén ap dung
hinh thtrc xtr phat va ii. Tham quyén ap dung bién phap khac phuc hau qua. TUy vao tinh
chat, mic d6 nguy hiém cho xa hoi ciing nhur hau qua do vi pham hanh chinh gay ra, nguoi
c6 tham quyén s& ap dung cac hinh thiic xtr phat ciing nhu bién phép khic phuc hau qua
theo quy dinh cua phap luat dé xu Iy hanh vi vi pham. Do vay, tham quyén &p dung bién
phap khic phuc hau qua dugc xem 1a mot bo phan caa tham quyén xir phat vi pham hanh
chinh.

2 Cao Vii Minh, Nguy&n Nhat Khanh (2017), Vé bi¢n phap khdc phuc hdu qua trong xi phat vi phgm hanh
chinh, Tap chi Nha nuéc va phap luat, s6 6, tr. 11. ) . )
3 Nguyén Ciru Viét (2005), Cdi cach hanh chinh: vé khai nigm tham quyén, Tap chi Nghién cau lap phap, s6
8, tr. 47.

4 Khoan 2 Diéu 2 Luat Xt ly vi pham hanh chinh.

59



TAP CHI PHAP LUAT VA THUC TIEN - SO 50/2022

Thet hai, khdng phdi chu thé nao cd tham quyén xir phat vi pham hanh chinh ciing ¢é
tham quyén ap dung bién phap khdc phuc hdu qud.

Hién nay, thim quyén xtr phat vi pham hanh chinh duoc Luat Xt ly vi pham hanh
chinh quy dinh cho cé&c chuc danh cu thé tir Diéu 38 dén Biéu 51 gdm Chi tich Uy ban
nhan dan céc cap; cac chuc danh thuoc Cong an nhan dan; Bo doi bién phong; Canh séat
bién; Hai quan; Kiém 1am; Kiém ngu; co quan Thué; Quan ly thi truong; Uy ban canh
tranh quéc gia; Thanh tra; Cang vu (hang hai, hang khéng, duong thay noi dia); Toa &n
nhan dan; Kiém toan nha nude; co quan Thi hanh an dan su; co quan dai dién ngoai giao,
co quan lanh s, co quan khac duoc uy quyén thuc hién chirc nang lanh sy cua nuéc Cong
hoa xa hoi chu nghia Viét Nam & nudce ngoai®. Can clr vao chirc nang, nhiém vy, quyén
han caa mdi chu thé ma phép luat s& trao cho ho pham vi tham quyén pha hop.

Nghién ctru quy dinh cua Luat Xt ly vi pham hanh chinh c6 thé thdy khong phai chu
thé nao cd tham quyén xir phat vi pham hanh chinh ciing c6 tham quyén ap dung bién phap
khic phuc hau qua. Phan 16n chu thé c6 tham quyén xtr phat vi pham hanh chinh sé& vira c6
tham quyén ap dung cac hinh thirc Xt phat, vira 6 tham quyén &p dung cac bién phap khac
phuc hau qua. Tuy nhién, ¢ mét sé chicc danh mac du c6 tham quyén xir phat vi pham
hanh chinh nhung chi ¢ tham quyén ap dung cac hinh thic xtr phat ma khong c6 tham
quyén ap dung bién phéap khac phuc hau qua®. Chang han, theo khoan 1 Biéu 45 Luat Xu
ly vi pham hanh chinh, Kiém soét vién thi trudng dang thi hanh cong vu chi c6 quyén ap
dung cac hinh thirc xir phat 12 canh céo va phat tién nhung khong c6 tham quyén &p dung
bién phép khéc phuc hau qua.

Thet ba, tham quyén ap dung bién phap khdc phuc hdu qud van dioc bao dam thuc
hién ngay cd khi khong thé ban hanh quyét dinh xi phat vi pham hanh chinh.

Piéu 65 Luat Xu ly vi pham hanh chinh quy dinh ngudi c6 tham quyén xu phat s&
khong ra quyét dinh xtr phat vi pham hanh chinh trong nhiing truong hop sau day: i.
Nhiing truong hop khdng bi xtr phat (gom: vi pham hanh chinh trong tinh thé cap thiét; vi
pham hanh chinh do phong vé chinh dang; vi pham hanh chinh do su kién bat ngo; vi

5 Khi ban hanh nam 2012, Luat Xu Iy vi pham hanh chinh quy dinh tham quyén xir phat vi pham hanh chinh
cho 185 chtrc danh. Vao nam 2020, khi stra dbi Luat Xw Iy vi pham hanh chinh, Quéc hoi da bai bo thim
quyén xur phat ciia mét s6 chirc danh, ddng thoi bd sung tham quyén xtr phat cho mét s6 chirc danh mai dé
dap tng yéu cau cua thuc tidn quan ly. Sau khi sira d6i, bd sung, dao luat nay quy dinh c¢6 207 chirc danh c6
tham quyén xu phat vi pham hanh chinh.

8 C4c chirc danh quy dinh tai khoan 1 va khoan 2 Diéu 39; khoan 1 va khoan 2 Diéu 40; khoan 1 va khoan 2
Diéu 41; khoan 1 va khoan 2 Biéu 42; khoan 1 va khoan 2 Diéu 43; khoan 1 Diéu 43a; khoan 1 va khoan 2
Diéu 44; khoan 1 Diéu 45; khoan 1 Biéu 47; khoan 1 va khoan 3 Diéu 48; khoan 1 Diéu 49 Luat Xt ly vi
pham hanh chinh.
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pham hanh chinh do su kién bat kha khang; nguoi thuc hién hanh vi vi pham hanh chinh
khong ¢6 nang luc trdch nhiém hanh chinh; nguoi thuc hién hanh vi vi pham hanh chinh
chua du tudi bi xir phat vi pham hanh chinh); ii. Khong xac dinh dwoc ddi twong vi pham
hanh chinh; iii. Hét thoi hiéu xa phat vi pham hanh chinh hoic hét thoi han ra quyét dinh
xt phat vi pham hanh chinh; iv. Ca nhan vi pham hanh chinh chét, mét tich, t6 chic vi
pham hanh chinh d3 giai thé, pha san trong thoi gian xem xét ra quyét dinh xir phat; v.
Chuyén hd so vu vi pham ¢6 diu hiéu toi pham.

Trir trudng hop chuyén hd so vu vi pham ¢6 dau hiéu toi pham, cac truong hop con
lai do khdng ban hanh quyét dinh xu phat nén ngudi ¢ tham quyén s& khong thé ap dung
mot s6 hinh thtrc xir phat ddi véi ca nhan, t6 chac vi pham hanh chinh (nhu canh céo; phat
tién; tuéc quyén st dung gidy phép, ching chi hanh nghé c6 thai han hoic dinh chi hoat
dong co thoi han; truc xuat)’. Tuy nhién, trong cac truong hop trén, ngudi co tham quyeén
van c6 thé ban hanh quyét dinh 4p dung céc bién phap khac phuc hau qua theo quy dinh
cua phap luat’. Quy dinh nay nhim bao dam thuc hién nguyén tic “...moi hdu qud do vi
pham hanh chinh gay ra phdi dioc khdic phuc theo diing quy dinh cia phap lugt™.

3. Mt s6 bat cap phap luat vé thim quyén ap dung bién phap khic phuc hau qua

Thet nhdt, quy dinh vé tham quyén &p dung bién phap khdc phuc hdu qua chuwa ddp
iing dwoC YU cau cua thyc tién xiz phat vi pham hanh chinh, thgm chi 1am v hiéu hoa
tham quyén xi phat ciia mét so chize danh.

Khi xtr phat vi pham hanh chinh d6i vi mot vi pham cu thé doi hoi ngudi c6 thim
quyén xt phat phai c6 tham quyén &p dung day du cac hinh thtic xir phat va bién phap khic
phuc hau qua ap dung d6i vé6i vi pham hanh chinh d6, néu thiéu mot trong hai diéu kién
trén thi nguoi d6 khong co tham quyén xa phat. Nghién ctu hé théng cac quy dinh phap
luat vé xtr phat vi pham hanh chinh c6 thé nhan thay quy dinh vé tham quyén ap dung bién
phép khic phuc hau qua dbi vai mot sé chirc danh van chua phu hop, chua dép ung dugc
y&u cau cua thyc tién xtr phat, xin dan chizng mét sé truong hop cu thé sau:

Pai véi Chui tich Uy ban nhan dan cdp x4, Luat Xir 1y vi pham hanh chinh quy dinh
chu thé nay chi dugc &p dung 04 bién phap khic phuc hau qua sau: i. Buoc khdi phuc lai
tinh trang ban dau; ii. Budc pha d& cong trinh, phan cdng trinh xay dung khéng c6 gidy
phép hoic xay dung khong dung véi gidy phép; iii. Budc thuc hién bién phép khic phuc

7 Hinh thirc xir phat tich thu tang vat, phuong tién vi pham hanh chinh van cé thé duoc &p dung néu tang vat,
phuong tién vi pham hanh chinh thugc loai cim tang trit, cAm luu hanh hoic tang vét, phuong tién ma phép
ludt c6 quy dinh hinh thirc xir phat tich thu.

8 Khoan 2 Biéu 65 Luat Xir Iy vi pham hanh chinh.

9 Piém a khoan 1 Biéu 3 Luat X Iy vi pham hanh chinh.
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tinh trang & nhiém méi trudng, 12y lan dich bénh; iv. Budc tiéu huy hang héa, vat pham gay
hai cho sirc khoe con ngudi, vat nudi, cay trong va moi truong, vin hoa pham cé noi dung
doc hai'®. Trén co s& quy dinh nay, khi ban hanh Nghi dinh quy dinh vé xir phat vi pham
hanh chinh trong céc linh vuc, Chinh phu ciing chi dugc phép quy dinh tham quyén ép
dung bién phép khic phuc hau qua dbi véi Chu tich Uy ban nhan dan cap x4 trong pham vi
cac bién phap néu trén.

Trong linh vuc dét dai, Nghi dinh s6 91/2019/NB-CP quy dinh Cha tich Uy ban nhan
dan cap x4 chi duoc &p dung duy nhat mot bién phap khic phuc hau qua 1a “Bugc khoi
phuc lgi tinh trang ban dau cia dat triéc khi vi pham”. Van dé phép ly phat sinh 1a c6 khé
nhiéu c&c vi pham hanh chinh trong linh vyc dat dai thudc tham quyén 4p dung céc hinh
thirc xtr phat caa Chu tich Uy ban nhan dan cip xa, song vi khong duoc quy dinh ap dung
cac bién phép khac phuc hau qua ngoai bién phap néu trén di lam vo hiéu hda tham quyén
xir phat ctia chie danh nay. Pon cur, hanh vi khong dang ky dat dai quy dinh tai Diéu 17
Nghi dinh s6 91/2019/ND-CP c¢6 thé bi phat canh céo hoic phat tién dén 5.000.000 dong
tdy ting trudng hop vi pham, dong thoi bi 4p dung bién phép khic phuc hau qua “Bugc
ngueoi dang sir dung dat trong cde trieong hop khong thuc hién dang ky ddt dai lan dau,
khong thuc hién dang ky bién dong dat dai phdi 1am thi tuc dang ky dat dai theo quy
dinh”. Bdi chiéu véi quy dinh vé thim quyén xu phat trong linh vuc dat dai cua Chu tich
Uy ban nhan dan cip x& c6 thé thiy chu thé nay co thé ap dung cac hinh thic xtr phat
nhung lai khong thé 4p dung bién phap khic phuc hau qua. Do d6, néu Chu tich Uy ban
nhan dan cap x& thu ly giai quyét vi pham hanh chinh néu trén thi s& khéng cd tham quyén
xtr phat ma phai chuyén lén cho cap trén truc tiép 12 Cha tich Uy ban nhan dan cap
huyén®'. Nhu vay, trong truong hop nay, quy dinh vé bién phép khic phuc hau qua “Bugc
ngueoi dang sir dung dat trong cde trieong hop khong thuec hién dang ky ddt dai lan dau,
khong thuc hién ding ky bién dong ddt dai phai 1am thii tuc ding ky dat dai theo quy dinh”
da gian tiép 1am “vo hiéu hoa” tham quyén xu phat cua Chu tich Uy ban nhan dan cap xa.

Péi Véi cac chirc danh ¢ cdp co so khac, Luat Xt ly vi pham hanh chinh quy dinh
Chién si Cong an nhan dan dang thi hanh c6ng vu, Thu truéng don vi Canh sat co dong
Cép dai doi, Truong tram, Doi truong cua Chién si Cong an nhan dan, Chién s B doi bién
phong dang thi hanh céng vy, Canh séat vién Canh sat bién dang thi hanh cong vy, T6

10 piém d khoan 1 Diéu 38 Luat Xir Iy vi pham hanh chinh.

1 piém b khoan 4 Diéu 52 Luat Xir Iy vi pham hanh chinh quy dinh: “Néu hinh thic, mic xi phat, tri gia
tang vdt, phwong tién vi pham hanh chinh b; tich thu, bién phap khdc phuc hdu qua duwoc quy dinh doi véi
MGt trong cdc hanh vi virgt QUA tham quyén cia nguoi xir phat vi pham hanh chinh thi ngwoi @6 phdi chuyén
Vi Vi pham dén cap c6 tham quyén xir phat”.
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truong T6 nghiép vu Canh sét bién, Céng chirc Hai quan dang thi hanh cong vu, Doi
truong, TH truong thudc Chi cuc Hai quan; To truong thude Doi Kiém soat thuoc Cuc Hai
quan tinh, lién tinh, thanh phé truc thudc Trung wong; Poi truong thudc Chi cuc Kiém tra
sau thong quan... chi c6 tham quyén ap dung hinh thic xtr phat ma khdng c6 tham quyén
ap dung bat ctr bién phap khic phuc hau qua nao. Trong khi d6, thuc tidn quan 1y nha nudc
cho thay cac vi pham hanh chinh thuong do nhém cha thé ¢ cap co so tryc tiép phat hién.
Khéng it vi pham hanh chinh trong cac linh vuc déu nim trong pham vi thim quyén é&p
dung cac hinh thirc xir phat cua céc chtc danh nay, thé nhung vi khong c6 tham quyén &p
dung bién phap khic phuc hau qua nén cac chua thé nay khong thé tién hanh xir phat, dan
dén tinh trang “lang phi tham quyén” khi xir phat vi pham hanh chinh.

Pon cir, trong linh vuc bao vé maéi truong, Nghi dinh s6 155/2016/ND-CP (stra doi,
bd sung bai Nghi dinh s6 55/2021/ND-CP) quy dinh hanh vi “viit, thdi, bé dau, mau va tan
thuéc ld khéng diing noi quy dinh tai khu chung cu, thwong mai, dich vu hodc noi céng
céng” sé bi phat tién tir 100.000 dong dén 150.000 dong va &p dung bién phéap khic phuc
hau qua “Bugdc phdi thuc hién cac bién phap khdc phuc tinh trang 6 nhiém méi trirong va
b&o céo két qud da khac phuc xong hdu qua vi pham trong thoi han do nguwoi ¢ tham
quyén xiz phat an dinh trong quyér dinh xir phat vi phgm hanh chinh™?. Day 1a dang vi
pham hanh chinh phé bién, c6 mac phat thap, bién phap khic phuc hau qua co tinh chat
don gian nhung Chién si cong an nhan dan ciing khong thé xtr phat vi khong c6 tham
quyén ap dung bién phap khic phuc hau qua, di muc phat tién nam trong pham vi tham
quyén cua ho.

Bat cap nay dan dén hé qua cap dudi s& don cac vu vi pham hanh chinh 1én cap trén,
budc cap trén phai “6m dom” xt phat luén ca nhitng vi pham vén di thudc tham quyén cua
cap dudi. Day 1a phuong an di nguoc lai véi chii truong mé rong tham quyén cho cap
dudi, dong thoi ciing di nguoc lai voi phan cap quan 1y nha nuéc vé hoat dong xir phat va
mau thuin véi nguyén tic xac dinh tham quyén xir phat dya trén tinh chat, méic d6 nguy
hiém cua hanh vi®,

Ther hai, giira cac Nghj dinh cua Chinh phau véi Ludt Xur ly vi pham hanh chinh chua
¢6 sw théng nhdt khi quy dinh vé tham quyén ap dung bién phap khdc phuc hdu qud.

12 piém a khoan 1, diém ¢ khoan 13 Nghi dinh s 155/2016/ND-CP (sira d6i, b6 sung boi Nghi dinh sé
55/2021/ND-CP).

13 Nguyén Canh Hop, Mai Thi Lam (2015), Quy dinh tham quyén xi phat theo ty Ié phan tram c6 khong ché
muic tran: Uu diém hay han ché?, Tap chi Khoa hoc phép Iy, s6 6, tr. 23.
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Trong linh vuc xtr phat vi pham hanh chinh, Luat X& ly vi pham hanh chinh dugc
xem 1a luat chung, diéu chinh céc vin dé mang tinh chat “khung”, trong d6 c6 quy dinh vé
tham quyén ap dung bién phép khic phuc hau qua. Trén co sé d6, Chinh phu s& ban hanh
cac Nghi dinh dé quy dinh vé xir phat vi pham hanh chinh cu thé trong cac linh vuc quan ly
nha nudc. Tuy nhién, qua khao sét tac gia nhan thay van con ton tai mot sé trudng hop
chua c6 su théng nhét gitra Luat Xir ly vi pham hanh chinh véi cac Nghi dinh caa Chinh
phu khi quy dinh vé tham quyén ap dung bién phap khic phuc hau qua. Cu thé nhu sau:

Mét 12, mot sé Nghi dinh cia Chinh pha da “bac bd” thim quyén &p dung bién phép
khéc phuc hau qua cia mét sé chic danh trong Luat Xir Iy vi pham hanh chinh.

Theo quy dinh ctia Luat Xt ly vi pham hanh chinh, Giam doc Cong an cap tinh c6
quyén &p dung cac bién phap khic phuc hau qua gom: i. Budc khoi phuc lai tinh trang ban
dau; ii. Buoc thuc hién bién phap khic phuc tinh trang 6 nhiém méi truong, 1ay lan dich
bénh; iii. Budc tiéu hay hang hoa, vat pham gay hai cho sirc khoe con ngudi, vt nudi, cay
trong va moi trudng, van héa pham c6 ndi dung doc hai; iv. Budc nop lai s6 loi bat hop
phap c6 duoc do thyc hién vi pham hanh chinh hoac budc nop lai sb tién bang tri gia tang
vat, phuong tién vi pham hanh chinh da bi tiéu thy, tau tan, tiéu hay trai quy dinh cua phép
luat; v. Cac bién phap khic phuc hau qua khac do Chinh phi quy dinh*. Tuy nhién, khi
quy dinh tham quyén xur phat cia Giam déc Cong an cap tinh, Nghi dinh sé 96/2020/ND-
CP quy dinh vé xir phat vi pham hanh chinh trong linh vuc quan ly, bao vé bién gigi qudc
gia lai khdng cho phép chirc danh nay &p dung bién phap khic phuc hau qua “Bugc nép lai
s6 loi bat hop phap cé dwoc do thirc hién vi pham hanh chinh hogc bugc nép lai sé tién
bang tri gia tang vdt, phwong tién vi pham hanh chinh da bi tiéu thy, tdu tan, tidu huy trai
quy dinh cia phap lugt”®, diéu nay hoan toan khong phu hop véi quy dinh caa Luat Xu ly
vi pham hanh chinh.

Hai 14, mot s6 Nghi dinh ciia Chinh phii da “tir y mo réng” tham quyén &p dung bién
phép khic phuc hau qua cia mot s6 chirc danh so véi quy dinh cua Luat Xt 1y vi pham
hanh chinh.

Trong linh vuc quan ly, bao vé bién gisi qudc gia, Nghi dinh s6 96/2020/ND-CP quy
dinh Tu 1énh Canh sat bién Viét Nam c6 quyén &p dung bién phap khic phuc hau qua quy
dinh tai khoan 3 Diéu 3 Nghi dinh nay trong d6 c6 bién phép khic phuc hau qua “Bugc ngp
lai s6 loi bt hop phdp ¢6 dwoc do thuc hién vi pham hanh chinh6. Tuong tu, trong linh

“ Piém e khoan 5 Diéu 39 Luat Xu Iy vi pham hanh chinh.
5 Di@m d khoan 3 Di@u 3,diéme khoér} 5 biéu 17 Nghi dinh s6 96/2020/ND-CP.
16 Pieém d khoan 7 Dieu 18 Nghi dinh s6 96/2020/ND-CP.
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vuc tai nguyén nuéc va khoang san, Nghi dinh sé 36/2020/ND-CP quy dinh Truéng Cong
an cip huyén; Truéng phong Canh sat giao thong, Truong phong Canh sat dudng thay,
Truéng phong Canh sét toi pham vé méi trudng; Trudng phong Canh sat diéu tra toi pham
vé tham nhiing, kinh té, budn lau; Truong phong An ninh kinh té ciing c6 quyén ap dung
bién phap khic phuc hau qua “Bugc nép lai sé loi bdt hop phdp c6 dwoc do thiec hién vi
pham hanh chinh”*". Trong khi d6, d6i chiéu véi tham quyén caa cac chac danh néu trén
trong Luat X 1y vi pham hanh chinh thi hoan toan khong cé tham quyén &p dung bién
phép khéc phuc hau qua “Bugc nép lai sé loi bdt hop phdp cé dwoc do thiec hién vi pham
hanh chinh 8.

Luat Xt ly vi pham hanh chinh quy dinh Thanh tra vién, nguoi dugc giao thuc hién
nhiém vu thanh tra chuyén nganh trong linh vyc canh tranh dang thi hanh céng vu cd
quyén ap dung cac bién phép khic phuc hau qua tai cac diém a, ¢ va d khoan 1 Diéu 28
gom: i. Buoc khdi phuc lai tinh trang ban dau; ii. Budc thuc hién bién phéap khac phuc tinh
trang 6 nhiém méi treong, 1y lan dich bénh; iii. Budc tiéu hay hang héa, vat pham gay hai
cho stic khoe con ngudi, vat nudi, cly trong va moi truong, van hoa pham cb noi dung doc
hai. Trong khi d6, Nghi dinh s6 75/2019/ND-CP quy dinh xir phat vi pham hanh chinh
trong linh vuc canh tranh lai cho phép Thanh tra vién, nguoi dugc giao thuc hién nhiém vu
thanh tra chuyén nganh trong linh vuc canh tranh dang thi hanh céng vu c6 quyén ap dung
bién phap khac phuc hau qua “Bugdc cung cdp ddy du cé&c thong tin, tai ligu”*®. Tuong tu,
Nghi dinh s6 119/2020/ND-CP quy dinh xir phat vi pham hanh chinh trong hoat dong béo
chi, hoat dong xuat ban quy dinh Thanh tra vién, ngudi dugc giao thuc hién nhiém vy
thanh tra chuyén nganh Théng tin va Truyén thong dang thi hanh céng vu ¢ quyén ap
dung bién phap khic phuc hau qua “Bugc tiéu thy san phdm bao chi, san phdm théng tin
c6 tinh chdt bdo chi, chwong trinh phat thanh, chirong trinh truyén hinh, xudt ban pham vi
pham quy dinh cua phap lugt”?°. Céc bién phap khic phuc hau qua trong cac Nghi dinh
néu trén do Chinh phu quy dinh theo diém k khoan 1 Piéu 28 Luat X Iy vi pham hanh
chinh, nam ngoai pham vi tham quyén ap dung cia Thanh tra vién, ngudi duoc giao thyc
hién nhiém vu thanh tra chuyén nganh theo quy dinh cua dao luat nay.

17 piém r khoan 3 Piéu 4, diém d khoan 4 Diéu 66 Nghi dinh s 36/2020/ND-CP.

18 Piém d khoan 4 Diéu 39, Piém d khoan 7 Diéu 41 Luat Xt ly vi pham hanh chinh.
19 piém d khoan 1 Diéu 28 Nghi dinh sé 75/2019/NB-CP.

20 piém d khoan 1 Diéu 33 Nghi dinh s6 119/2020/ND-CP.
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4. Mot sé kién nghi hoan thién phap luat vé thAm quyén &p dung bién phéap khic
phuc hau qua

Thex nhdat, Nghi dinh sé 81/2013/ND-CP (sira dbi, bd sung bai Nghi dinh sé
97/2017/ND-CP) quy dinh viéc xay dung céac bién phap khic phuc hau qua dbi vai ting
hanh vi vi pham hanh chinh phai cin ctr vao cac yéu cau sau day: (i) Phdi gay ra hdu qud
hodc ¢6 khd ndng thuc té gay ra hdu qud; (i) Pdp 1ng yéu cau khéi phuc lgi trdt ti quan
[y hanh chinh nha nwoc do vi pham hanh chinh gay ra; (iii) Phdi dwoc mé ta rd rang, cu
thé dé c6 thé thuec hién duroc trong thuc tién va phdi bao dam tinh kha thi®. Do do, dé dap
g yéu cau caa thuc tidn xur phat va phat huy gia tri cua cac bién phap khic phuc hau qua
dbi véi hoat dong xtr phat vi pham hanh chinh trong cac linh vuc quan 1y nha nudc, thiét
nghi cac nha lam luat can xem xét mg rong tham quyén &p dung bién phap khic phuc hau
qua cho céac chirc danh c6 tham quyén ¢ co s& dé dap tng yéu cau cua thyc tién quan ly,
tang cudng hiéu qua xa phat va nhanh chéng khic phuc hau qua do vi pham hanh chinh
gay ra.

Thet hai, Luat Ban hanh van ban quy pham phép luat nim 2015 (sira ddi, b sung
nam 2020) quy dinh viéc xdy dung, ban hanh van ban quy pham phép luat phai tuan thu
nguyén tic: “Bdo dam tinh hop hién, tinh hop phép va tinh théng nhdt cia van ban quy
pham phép lugt trong hé thong phap ludt”?. Tinh thdng nhét cua hé théng phéap luat doi
hoi phai loai bo mau thudn, trang lap hay chong chéo ngay trong ban than hé thong, trong
mdi nganh luat, mdi ché dinh phap luat va giira cac quy pham phép luat véi nhau. Néu hé
théng phép luat khdng théng nhat, gitta cac quy pham phép luat chira dung su bat cap, mau
thuan thi hé thong dy khdng thé tao ra sy diéu chinh phép luat mot cach toan dién, dong bo
va hiéu qua?®. Do vdy, Chinh phu can khan truong ra soét tat ca Nghi dinh quy dinh vé xir
phat vi pham hanh chinh trong céac linh vuc dé loai bo cac quy dinh chua pht hop véi Luat
Xt Iy vi pham hanh chinh nham bao dam sy thong nhat vé tham quyén &p dung bién phép
khic phuc hau qua trong hé théng phap luat.

5. Két luan

Véi ban chit 12 hoat dong thuc thi quyén lyc nha nuéc nén viéc ap dung bién phap
khic phuc hau qua phai do cac chu thé c6 tham quyén thyuc hién. Biéu nay bao dam tinh
hop phap cua viéc ap dung bién phap khic phuc hau qua. Thyc té cho thay, viéc ap dung

21 Khoan 3 Piéu 2 Nghi dinh s6 81/2013/ND-CP (stra d6i, bo sung bai Nghi dinh s6 97/2017/ND-CP).

22 Khoan 1 Piéu 5 Luat Ban hanh van ban quy pham phap luat nam 2015 (sira d6i, bd sung nim 2020).

2 Cao Vii Minh (2017), Tinh théng nhat cua Ludt Thanh tra nam 2010 va cac vin ban phap lugt khac trong
hé thang phép ludt Viét Nam, Ky yéu Hoi thao Tong két 6 nam thi hanh Luat Thanh tra, tr. 57.
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cac bién phap khic phuc hau qua da phat huy gi trj trong cong tac xt phat, tao ra sirc ran
de, lam tang y thirc chap hanh phap luat caa dbi twong vi pham?*. Tuy nhién, quy dinh vé
tham quyén &p dung bién phap khic phuc hau qua trong phép lut xir phat vi pham hanh
chinh hién nay van con nhitng han ché, bat cap nhat dinh. Do vy, viéc hoan thién quy dinh
phap luat vé tham quyén ap dung bién phéap khic phuc hau qua s& c6 y nghia quan trong
trong viéc nang cao hiéu qua xir phat vi pham hanh chinh trén thyc té./.
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