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HIEN HANH VE CAC BIEN PHAP BAO VE 

QUYEN CUA LAO DONG N0 

» TRAN THI MONG 

TOM TAT: 
Ciing vdi quan niem sai lech ve gidi lam cho lao ddng nit trd thanh dd'i tu'dng dd bi ton 

thu'dng hdn. Vdi dac thii v^ gidi v^ sy t6n tai ciaa quan niem "trong nam khinh nff" lao ddng 
nff d Viet Nam vln bi ye'u the, gap nhieu thlch thtfc, bi xam pham ve quyin vi Ipi ich. Trong 
pham vi bai viet nay, tac gia trinh bay thyc trang phdp lu§.t vi cac bien phap bdo v6 quyin 
cua lao dpng nC, tac gia tSp trung ba ndi dung chinh la: Phap luSt vi bien phap bdi thu'dng 
thidt hai; phap luat ve bien phap xfl ly vi pham hanh chinh, tniy cyu trach nhiSm hinh stf; phap 
luat ve bien phap gi^i quyd't tranh cha'p. 

Tit khoa: Lao ddng ny, bao vd quyen lao dpng nU. 

1. Dat vSn de 
Cf Viet Nam, phu nil va nam gidi deu btnh 

dang tnfdc phap luat trong moi ddi sd'ng kinh td', 
chinh tri, van hoa, xa hdi. Lao dpng nB la nguon 
nhan lye to Idn gdp phan quan trong thu'c hien 
thang Idi cac muc tieu phat trid'n kinh t e - x a hdi 
da't nu'dc trong thdi ky hdi nhap. Cupc giai phdng 
phu nff gan lien vdi cupc giai phdng dSn tdc la 
con difdng each mang ma Chu tich Ho CM Minh 
va nhan dan ta da chpn dSn dd'n sy ra ddi cua 
Dang Cong san Viet Nam vdi khS'u hieu "ngu'di 
cay cd rudng", "nam nff binh dang" lam luan 
cu-dng chinh tri. Ngay ty Hid'n phap nam 1946, 
Nha nu'dc da quan tam de'n quyen cua phu nLr, rut 
ngan khoang each phan bidt dd'i x^, "dan ba 
ngang quyen vdi dan 6ng" quy dinh nay tao tien 
d^ va la cd sd cho chuye'n bid'n to Idn ve vi tri vai 
trd cua phu nil trong phap \uU va thu'c te' xa hpi 
Viet Nam sau nay. Kd' thya nguyen tac tie'n bp 
cua Hie'n phap 1946, tai Hie'n ph^p 1959, Hie'n 

phap 1980, Hie'n phap 1992 deu ghi nhan quyen 
cua phu nil. Hie'n phap 2013, mdt Ian nBa khang 
dinh: "Cdng dan nam, nS binh dang vi moi mat. 
Nha nifdc cd chinh sach bao dam quy^n v^ cd hdi 
binh dang gidi. Nha nu'dc, xa hdi va gia dinh tao 
dilu kien de' phu nii phat trien toan didn, phlt 
buy vai trd ciia minh trong xa hpi. Nghiem cS'm 
phan biet dd'i xii ve gidi". 

Trong nhieu nam qua, Viet Nam da rat no lye 
chuyen hda cac quy dinh cua ILO vao phap luSt 
lao dpng, chuyen hda cac quy dinh, cac dieu u'dc 
qud'c ti vi quy^n con ngu'di vao cac quy dinh tai 
Bp lu$t Dtin sy, Luat Binh dang gidi, LuSt Hdn 
nhSn vk gia dinh... nhifng thyc te' tinh trang phan 
biet do'i xijf dd'i vdi lao ddng nH van t6n tai vii viec 
bao dam, bao ve quyen cua lao dpng niJ van chUa 
hieu qua. Thyc tien thi hanh phap luSt lao ddng da 
cho thay, sy gia tang nhu cau siJ dung lao dpng va 
tang thu nhap cho ngifdi lao ddng khdng ddng nha't 
vdi sy bao dam quy^n Idi cua ngu'di lao ddng. Do 
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I nhiTng dSc diem ve tam sinh ly, gidi tinh, lao ddng 
' nff thifdng gap khd khan hdn so vdi lao ddng nam 

trong quan h& lao ddng. Ciing vdi quan niem sai 
lech ve gidi iam cho lao ddng nil trd thanh dd'i 
tu'dng de bi ton thifdng hdn. Vdi dac thu ve gidi vh. 
sif ton tai cua quan niem "trpng nam khinh nif", 
laodOngniJd Viet Nam vSn bi ye'u the, gap nhieu 
thach thtfc, bi xam pham ve quyen va Idi ich. 

Trong pham vi bai viet nay, tac gia trinh bay 
thyc trang phap luat vi cac bien phap bao ve 
quyen cua lao ddng nff, tac gia tap trung 3 ndi dung 
chinh la: Phdp luat ve bi6n phap bdi thu'dng thiet 
hai; phap luat ve bien phap xu" ly vi pham hanh 
chfnh, truy cyu trach nhiSm hinh sy; phap luat ve 
bien phap giai quye't tranh chap. 

2. Thrfc trang phap lu^t v^ cac bien phap 
bao ve quy^n ciia lao dpng 00" 

2.1. Phap luqt ve hihi phap boi tht^/ng thiet hai 
Bdi thifdng thiet hai la hinh thyc trach nhiem 

dan sy nham budc bdn cd hanh vi gay ra thiet hai 
phai khac phuc hau qua bang each bii dap, den bil 
tdn that v^ v | t chat va tinh than cho b6n bi thidt 
hai dtfdc quy ddi thanh tien. Dieu 13 BLDS 2015 
cd quy dinh: "Ca nhan, phap nhan c6 quyen dan sy 
bi xam pham difdc bdi thifdng toan bp thiet hai, tnjf 
tru'dng hop cac ben cd thoa thuan khac hoac luat 
cd quy dinh khac". Nhu'vay, khi NSDLD vi pham 
vao quyen Idi cua LDN dan den ton tha't ve mat 
vSt cha't cung nhif tinh than thi phai boi thifdng cho 
LDN phii hdp vdi nhiJng hau qua da gay ra. 

Phap luat da cd nhiJng che tai danh tryc tie'p 
vao Idi nhuan cua NSDLD thdng qua bien phap 
bdi thifdng thiet hai. D I ban che trtfdng hdp xay ra 
tai nan lao ddng, benh nghe nghiep vdi LDN trong 
qua trinh lao ddng, phap lu§t quy dinh ngifdi sil 
dung lao ddng (NSDLD) cd traeh nhiem boi 
thu'dng thiet hai hoac trd c§'p cho ngifdi lao ddng 
(NLD) ndi chung va LDN ndi rieng. Theo khoan 3 
va khoan 4 Dieu 145 Bp luat Lao ddng (BLLD) 
nam 2012 thi doanh nghiep phai bdi thifdng idii 
NLD khdng cd Idi, con ne'u ngu'di LDN cd Idi thi 
doanh nghiep ciing phai trd cap, rayc bdi thu'dng 
thiet hai, trp ca'p can ctf vao nwic suy giam kha 
nang lao dpng va Idi cua NLD. 

Mdt van de dat ra la, phap luat chtfa quy dinh 
cu the ve vS'n de boi thu'dng hoac trd cap trong 
trifdng hdp NLD bi bdnh nghe ngliiep nhifng phat 
sinh ty dieu kien lao dpng cd hai trong thdi gian 

lam viec trifdc dd. Do dd, gay khd khan cho ca 
doanh nghidp \ln ngu'di LON bdi ne'u thyc hien 
dly du c^c quyen Idi dd'i vdi LDN thi doanh 
nghiep bj anh hu'dng ve Idi nhuan con ne'u thyc 
hien day du thi quyen Idi ciia LDN khdng dif^c 
bao ve. Tren thyc te', da sd' cac doanh nghiep deu 
khdng bdi thifdng thiet hai cho ngifdi LDN trong 
trifdng hdp nay. 

NSDLD nd'u cd hanh vi cham dtft hdp d6ng trai 
phap luat, nha't la trong thdi gian LDN dang mang 
thai, sinh con va nudi con nho, ciing phai bdi 
thu'dng thiet hai cho LDN. Theo khoan 1 Dieu 42 
BLLD 2012 quy djnh trong trifdng hdp NSDLD 
ddn phu'dng chS'm dyt hdp dong trai phap luat thi: 
"Phai nhfin NLD trd lai lam viec theo hdp dong 
lao ddng da giao ket va phai tra tien lifdng, bao 
hiem xa hdi (BHXH), bao hid'm y te' trong nhiJng 
ngay NLD khdng difdc lam viec cdng vdi it nha't 02 
thang tien Itfdng theo hpp dong lao ddng". Trong 
trtfdng hpp LDN khdng mud'n tiep tuc lam viec nffa 
thi ngoai khoan tien NSDLD phai boi thu'dng theo 
quy dmh thi NSDLD con phai tra them trd cap thdi 
viec theo quy dinh tai Dieu 48 BLLD 2012: 
"Ngurdi su" dung lao ddng cd trach nhiem chi tra 
trd cap thdi vi6c cho ngifdi lao ddng da lam vide 
thu'dng xuyen ty du 12 thang trd len, mdi nam lam 
viec du'dc trd cS'p mdt nufa thdng tien lifdng". Con 
tru'dng hpp NSDLD khdng mud'n nhan lai LDN va 
LDN ciing dong y, thi ngoai khoan tien boi thu'dng 
quy dinh tai khoan 1 Dieu nay NSDLD phai tra trd 
ca'p thdi viec theo quy dmh tai Dieu 48 cua BLLD 
2012 va "haib6n thda thuan khoan tiln b6i thu'dng 
them nhitog it nha't phai bSng 02 thang tien lifdng 
theo hdp dong". Hoac khi LDN sau thdi gian thai 
san quay ve lam viec thi bi mat vi tri, cdng viec 
da giao ket ty trifdc thi ngoai khoan bdi tbifdng 
theo quy dinh, NSDLD phai thu'dng lifdng de siia 
ddi va bd sung hdp ddng cho LDN. 

Viec thifc hien phap luat ve boi thu'dng thiet 
hai phai dam bao du'dc sy hai hda, hdp ly ve quyen 
va Idi ich chinh ding cua cac ben trong quan he 
lao ddng. Tuy nhien, mdi ngifdi sd'ng trong xa hdi 
deu phai ton trpng quy tac chung cua xa hpi, khdng 
the vi Idi ich cua minh ma xam pham den quyen 
va Idi ich hpp phap cua ngu'di khac. Khi mdt ngifdi 
VI pham nghia vu phap ly cua minh gSy tdn hai 
cho ngifdi khac thi chinh ngu'di dd phai chiu bat Idi 
do hanh vi cua minh gSy ra. 
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2.2. Phap luqt ve bi^nphdp xvily vipham hanh 
chinh, truy cOu track nhiem hinh sU 

Luat Xy ly vi pham hanh chinh 2012, quy dinh 
tai Dieu 2 nhif sau: " 1 . Vi pham hanh chinh la 
hanh vi cd Idi do ca nhan, td chyc thifc hien, vi 
pham quy dinh cua phap luat ve quan ly nha nu'dc 
ma khong phai la tdi pham va theo quy dinh cua 
phap luat phai bi xy phat vi pham hanh chinh. 2. 
Xu" phat vi pham hanh chinh \h viec ngifdi c6 
tham quyen xy phat ap dung hinh thyc xiV phat, 
bien phap khac phuc hau qua dd'i vdi ca nhan, td 
chyc thyc hien hanh vi vi pham hanh chinh theo 
quy dinh cua phap luat ve xu' phat vi pham hanh 
chinh". Cac hinh thyc xvt phat hanh chinh ciang 
diTpc neu ro trong luat ty canh cao, phat tien, tifdc 
quyen s^ dung gia'y phep, chyng chi hanh nghe 
hoac dinh chi hoat dpng cd thdi gian, tich thu tang 
vat va phu'dng tien s^ dung de vi pham. 

Va'n de xii ly vi pham hanh chinh trong ITnh 
vyc lao ddng da difdc quy dinh cu the trong Nghi 
dinh sd' 95/2013/ND-CP cua Chinh phu ngay 
22/08/2013 quy dinh xiJ phat vipham hanh chinh 
trong ITnh vyc lao ddng, bao hiem xa hdi va difa 
NLD Vidt Nam di lam viec d nifdc ngoai theo 
hdp d6ng; da du'dc su'a ddi, bd sung bdi Nghi 
dinh sd' 88/2015/ND-CP ng^y 07/10/2015. Tai 
B'liu 5 va Dieu 6 cua Nghi dinh sd 95/2013/ND-
CP difdc sila ddi bd sung bdi Nghi dinh so' 
88/2015/ND-CP cd quy dinh vi vide xv( phat 
bang tien NSDLD khi vi pham vao vide khdng 
cd HDLD hoac hdp ddng khdng dung loai theo 
quy dinh tai Dieu 22 cua BLLD 2012, giu* gia'y 
td ban chinh cua NLD va thiJ vide qua thdi han 
cung nhtf tra lu'dng thiJ viec thS'p hdn mdc quy 
dinh. Tai Dieu 7 cua Nghi dinh nay cung quy 
dinh ra't eu the ve viec xic phat NSDLD khi ho 
khdng nhan lai LDN lam viec hay chuyen doi 
cdng viec khac sau thdi gian hp tam hoan thyc 
hien hdp ddng nhif thdi gian LDN phai nghi thai 
san dd thifc hien nghia vu rieng cd cua minh. 

Tai Nghi dinh so 95/2O13/N0-CP cd quy dinh 
ri6ng tai Dieu 18 danh cho xiJ phat vi pham ve 
lao ddng vdi LDN NSDLD se bi phat canh cao 
hoac phat tien khi khdng tham khao y kie'n cua 
LDN ve nhifng viec lien quan den quyen Idi cua 
LDN, hay khdng cho LDN nghi 30 phut mdi ngay 
trong thdi gian hanh kinh. Tuy nhien, sd tien xi( 
phat con tha'p, chi ty 500.000 den l.OOO.OOOd, 

Ngoai ra, NSDLD con bi phat ty 10 trieu dd'n 20 
trieu khi vi pham cac quyen vk Idi ich cua LDN 
trong thdi ky thai san va nudi con nho. 

Ben canh do, ngoai hinh thyc xuf phat chinh thi 
dd'i tifdng vi pham con bi ap dung cac hinh thyc 
xijf phat bd sung nhtf: tifdc gia'y phep, chyng chi 
hknh ngh^, true xua't, khac phuc h |u qua. Tuy 
nhidn, thyc td' cho tha'y cac bien phdp nay chi la 
bidn phap bo sung ben canh hinh phat chinh la 
phat tien, do dd khdng the ap dung ddc lap. Myc 
xii phat vi pham hanh chinh la phat tien trong 
nhieu Imh vyc quy dinh qua tha'p, nen khdng bao 
dam difdc tinh ran de va phdng ngya chung, dan 
de'n tinh trang tuy khdng pho bie'n nhifng nhieu 
td chyc, cdng ty, doanh nghidp hidn dang tdn tai 
tam ly chung chS'p nhSn ndp phat vi pham hanh 
chinh van cd Ipi hdn so vdi phai chap hanh dung 
quy dinh cua phap luat ve linh vyc dd. Vay nd'u 
cac vi pham h^nh chinh da h6't thdi hidu xij' phat 
nhifng hau qua cua vi pham van con thi khdng the 
ap dung difdc cac bien phap khac phuc hau qua, 
dien hinh la hanh vi nd tien BHXH cua LDN rat 
khd de thu, ne'u cd thu difdc thi ngifdi LDN bi nd 
tien chifa chac con lam d doanh nghiep do. DSy 
la khd khan Idn dd'i vdi chinh sach giai quye't cua 
nifdc ta. Thyc tien cho tha'y cd nhieu trifdng hdp 
ca nhan, to chtfc vi pham khdng thyc hien quyet 
dinh dung thdi ban thi se hi dd nghi cifdng che, 
nhifng ciing trong thdi gian dd, ho thyc hien 
quydn khid'u nai, khdi kien ddi vdi quye't dinh xy 
phat vi pham hanh chinh va thdi hieu, thdi ban 
khieu nai, khdi kien du'dc thyc hien theo quy dinh 
tai Luat Khieu nai hoac Luat Td' tung hanh chinh 
Do dd, tren thyc te, de td chyc thi hanh quye't 
dinh xy phat vi pham hanh chinh trong nhiJng 
tru'dng hdp n^y \k kha khd khan vi rat nhieu td 
chyc, ca nhSn cho rang khi hp dang thyc hien 
quyen khieu nai, khdi kien thi cd quan nha nu'dc 
va ngifdi cd th^'m quyen khdng du'dc to chyc 
cifdng che' dd'i vdi viec xiJ phat do. 

Cdng tac thi hanh phap luSt ve xu" ly vi pham 
hanh chfnh con gap khd khan va vifdng mac. Mdt 
sd' quy dinh trong Luat vSn con nhieu bCt cap khd 
thyc hien nhif mot sd'trifdng hdp cdsd kinh doanh 
hay doanh nghiep tif nhan vi pham hanh chinh, 
khi xac dinh xiJ phat thi khdng xac dinh difdc 
hanh vi nay la ciia td chyc hay ca nhan de' xiJ 
phat. Tai khoan 3 Dieu 18 trong Luat x y ly vi 
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khoan 3, 4 Dieu 7 Thdng tif sd 08/2013/TT-
BLDTBXH, khi nhan du'dc ddn yeu cau hda giai 
cua cac ben tranh chii'p, trong thdi han 01 ngay, 
Phdng LD - TB va XH bao cao Chu tich Uy ban 
nh^n dSn c§'p huyen quye't dinh ciJ hda giai vien 
tham gia giai quye't vu TCLD va h-ong thdi ban 01 
ngay lam viec, kety ngay nhan du'dc bao cao cua 
Phong LD - TB va XH, Chu tich Uy ban nhSn dSn 
ca'p huydn ban h^nh quye't dinh ciJ hda giai vidn 
tham gia giai quyd't vu tranh chap. Nhif vay, vdi 
quy dinh cua phap luat hien hanh thi khoang thdi 
gian thyc te' danh cho hoat ddng hda giai TCLD 
chi con 03 ngay lam viec. Viec xac minh, thu thap 
tai lieu, chyng cy la do cac bdn lidn quan cung 
ca'p, vi vay, khi mdt trong hai ben cd lidn quan 
cd' tinh khdng cung ca'p tai lieu thi hda giai vien 
se khd cd the cd nhifng trd giup de dam bao 
quyen Idi cho ca hai ben. 

Tuy nhien khoan 1 Dieu 201 cUng cd quy dinh 
mdt sd' TCLD khdng bat budc phai qua thu tuc 
hda giai nhtf: sa thai, ddn phifdng cha'p dyt hdp 
ddng; bdi thifdng thiet hai, trd cap khi cha'p dtft 
hdp ddng; giiJ ngifdi giup viec gia dinh vdi 
NSDLD; BHXH, BHYT; boi thifdng thiet hai giya 
NLD vdi doanh nghiep, ddn vi sif nghiep difa 
NLD di lam viec tai mfdc ngoai. Qua trinh giai 
quye't TCLD cd thd trai qua nhieu giai doan khac 
nhau, trong dd giai quye't TCLD tai toa dn la giai 
doan cd t lm quan trpng dac biet. Vi viec giai 
quyet TCLD tai tda an du'dc thyc hien bdi tda an 
vdi tif each la cd quan tai phan mang tinh quyen 
life nha nifdc va du'dc tie'n hanh theo trinh ty, thu 
tuc to'tung chat che; Giai quyd't TCLD tai tda an 
la boat ddng giai quye't cud'i ciing sau khi tranh 
chap da du'dc giai quyd't d cac giai doan khac ma 
khdng dat ke't qua; Cdcphanquye't cua tda an ve 
vu an TCLD du'dc dam bao thi hanh bang cac 
bien phap cifdng chd'nha nu'dc thdng qua cd quan 
thi hanh an. Cho n6n viec giai quye't TCLD chu 
ye'u d cac cd quan tda an da gdp phin phan dinh 
tinh dung dan, hdp phap trong hanh vi cua cac 
chu the, gdp phan dam bao du'dc quyen Idi cua 
NLD khi bi vi pham. Do la cd quan xet x\i mang 
tinh quyen lye cua Nha nifdc nen trinh ty, thu tuc 
chat che va hieu lye phan quye't cd tinh kha thi 
cao, neu khdng chap hanh se hi ctfdng che', do dd 
khi da difa ra tda an thi quyen Idi ciia LDN se 
du'dc dam bao. Va hdn hd't, nguyen tac xet x^ cua 

tda an la cong khai nen cd tinh ran de dd'i vdi 
nhiJng NSDLD khi vi pham vao quyen Idi cua 
LDN. Tuy nhien viec lya chpn phu'dng thyc tda 
an cd nhyng nhifdc did'm nha't dinh vi thu tuc tai 
tda an phai theo trinh tu", thie'u sy linh boat do 
phap luat quy dinh. Cung vdi viec phan quyet cua 
tda an thifdng bi khdng cao, qua trinh td' tung cd 
the bi tri hoan va keo dai, cd the phai qua nhidu 
ca'p xdt xiJ, dan de'n viec ddi lai quydn cua LDN 
qua lau khid'n hp gap nhieu khd khan trong 
khoang thdi gian chd xet xi(. 

Cdng doan cd vai trd ra't quan trpng trong viec 
bao ve quyen Idi cua LDN. Cdng doan la ngu'di 
dai didn bao vd quydn va Ipi ich hdp phap, chinh 
dang ciia LDN, hp tham gia thifdng lu'dng va giam 
sat viec NSDLD thyc hien cac ndi quy lao ddng, 
quy che tien lu'dng va thifdng, dinh myc lao ddng... 
Ngoai ra khi LDN hi xam pham de'n quyen Idi thi 
cdng doan se tham gia, hd trd GQTC lao ddng, 
tham gia dd'i thoai vdi NSDLD dd x&y dyng quan 
he lao ddng hai hda, dn dmh, day la vai trd khdng 
the thay the' cua cdng doan. 

3. Ket luan 
Qua phan tich cac quy dinh cua phap luat hidn 

hanh ndu tren, cd thd tha'y nhin chung phap luat 
ve bao ve quyen cua LDN d nifdc ta ve cd ban 
da bao ve quyen Idi ciia LDN trong hau he't cac 
ITnh vifc nh\i vide lam, hoc va d^o tao nghe, thdi 
gian lam viec nghi ngdi, ky luat lao ddng, thai 
san... Phap luat hien hanh da can cy vao dac 
diem rieng ve tam sinh ly cua LDN de ban hanh 
nhiJng quy dinh phu hdp vdi phap luat Viet Nam 
trong linh vyc bao vd quydn ciia LDN. Bd luat 
Lao ddng 2012 cua mfdc ta da cd quy dinh cu the 
ve nhiJng quyen rieng cd cua LDN qua nhiJng 
Nghi dinh va Thdng tif nham hoan thien hdn ve 
viec bao ve quyen ciia ho: Quydn binh dang, 
khdng bi phan biet ddi xi( trong cac ITnh vyc viec 
lam, dao tao lao dpng, tuyen dung, siJ dung lao 
ddng, thdi gid lam viec va nghi ngdi; Quyen difdc 
dam bao Idi ich trong thdi gian mang thai, sinh 
con va nudi con nho vdi nhyng Idi ich ve viec 
lam, BHXH, nghi thai san va ky luat lao ddng; 
Quyen difdc dam bao didu kien lam vide phii hdp 
nhif quy dinh cac cdng vi6c va dieu kien lam viec 
phii hdp, dieu kien vd cd sd vat cha't tai ndi lam 
viec; Chong qua'y rd'i tinh due ndi lam viec; 
Quydn dam bao ve tien lu'dng; Quyen dam bao 
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ve tudi nghi hi/u. Phap luat cua nirdc ta cung dam hinh sif vS giai quyet TCLD thong qua h6a giai 
bao LDN khong bi boc lot, xam hai vil doi xil bil va Toa an, trong dd khong the thid'u diT^c vai tro 
cong qua cac bifin phap xu" phat de giup LDN bao cua Cong doan trong vi6c dam bdo quyen Idi cua 
vedtfdcquyencuanunhnhirboithirdngthiethai, LDN va xay diTng moi quan he tS't dep gifla 
xu" ly vi pham hiinh chinh, truy ciJu trach nhiem NSDLD va LDN • 
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ABSTRACT: 
The misconception about gender makes female workers become more vuhierable objects. The 

gender characteiistics and the existence of the male-dominated concept make women in Vietnam 
vulnerable with many challenges includmg abused rights and interests. This article is to present 
current regulations of protecting rights of female workers which focus on Uiree main contents 
including regulations of compensation, regulations on handling administrative violations and 
regulations of solving disputes. 

Keywords: Female workers, protection of female labor rights. 
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