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TOM TAT

Dich bénh Covid-19 da gay thiét hai nghiém trong cho nén kinh té Viét Nam néi chung va
cho th; truong lao dong noi riéng. Thi truong lao dong trong nudc dang trong tinh trang
khzng hoang vai hang loat cac doanh nghiép phai dong cira va nguoi lao dong roi vao tinh
trang bi mat viéc 1am, phdi nghi gian viéc/ngh7 luan phién, cdt giam gio 1am va tham chi mat
ca nguon thu nhdp trong thoi gian gidn cach xa héi lam doi song ciia nguwoi lao déng tré nén
khé khan hon. Nham gitip ngueoi lao dong va ngieoi sie dung lao déng hiéu ré hon quyén va
loi ich hop phép ciia mink trong trirong hop tam hodn hop déng lao déng, tac gid binh ludn,
phan tich néi dung quy dinh ciia Bé ludt Lao déng 2019 vé viéc tam hodn thyec hién hop dong
lao déng. Tir d6, tim ra nhitng bat cdp, viedng Mdc dang ton tai va dwa ra nhitng dé xuat
nham hoan thién quy dinh cia phap ludt.

Tir khod: Bé ludt Lao dong, nguoi lao dong, tam hodn thuc hién hop dong lao dong

Trich dan: Nguyén Anh Thu, 2022. Mot sb kién nghi vé tam hodn thuc hién hop déng lao
dépg trong béi canh dich bénh Covid-19. Tap chi Nghién ctru khoa hoc va Phat
trién kinh t€ Truong Pai hoc Tay P6. 15: 180-190.

“Ths. Nguyén Anh Thu — Gidng vién B¢ mén Ludt, Trwong Pai hoc Tay Do
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1. PAT VAN PE

Tinh riéng trong quy III nam 2021, ca
nuée c6 hon 28,2 triéu ngudi tir 15 tudi tro
I&n chiu anh hudng tiéu cuc cua dai dich
Covid-19 khién ho bi mat viéc 1am, phai
nghi gidn viéc/nghi luan phién, giam gio
lam, giam thu nhap,... So vdi quy trudc,
s6 lao dong chiu tac dong xau bai dai dich
Covid-19 trong quy III ting thém 154
triéu nguoi. Hau hét nhitg nguoi bi anh
huong nam trong d6 tudi lao dong, tir 25
dén 54 tudi, chiém 73,3% tong s6 lao dong
chiu anh huong. Trong tong sé hon 28,2
triéu nguoi bi tac dong tiéu cuc boi dich
Covid-19, ¢6 4,7 triéu ngudi bi mit viéc,
chiém 16,5%; 14,7 triéu nguoi phai tam
nghi/tam nging san xuat kinh doanh,
chiém 51,1%; 12,0 triéu ngudi bi cat giam
gio lam hodc buoc phai nghi gian viéc,
nghi luan phién, chiém 42,7% va 18,9
triéu lao dong bi giam thu nhap, chiém
67,2%.! Trudc thyc trang nay ngudi lao
dong phai tam hoan thuc hién hop dong
lao dong véi phia nguoi st dung lao dong
dé phong chdng dich bénh Covid-19. Cho
nén, van dé dat ra khi dung trude tinh thé
bat loi phai tam hoan thuc hién hop dong
lao dong do tinh hinh dich bénh nhu hién
nay thi nguoi lao dong c6 duoc bao vé
quyén loi vé tién Iwong, bao hiém xa hoi,
trg cap,... hay phai chiu mét di nguon thu
nhép, khong duoc dong bao hiém x& hoi,
khong dwoc nhan tro cap tir phia ngudi sir
dung lao dong trong thoi gian tam hoén
thuc hién hop dong lao dong. O noi dung

1 Téng cuc thdng ké, Bo Ké hoach va Dau tu, 2021.
Béo céo ngay 12/10/2021 vé viéc “Tac dong cua dich
Covid-19 dn tinh hinh lao dong, viéc 1am, quy I
nam 20217, truy cap ngay 23/2/2022. Dbia chi:
https://www.gso.gov.vn/du-lieu-va-so-lieu-thong-

nay, tac gia phan tich nhitng van dé Iy
luan, phap ly vé tam hodn thuc hién hop
ddng lao dong, phan tich nhitng ton tai va
dé xuat mot sb kién nghi nham dam bao
t6t hon quyén, loi ich hop phép cua nguoi
lao dong va nguoi sir dung lao dong.

2. KHAI NIEM VE TAM HOAN
THUC HIEN HQP DPONG LAO
PONG

Hién nay, B0 luat Lao dong nam 2019
(BLLP) chua dua ra khai niém cu thé vé
tam hoan thuc hién hop déng lao dong.
Tuy nhién, theo cach hiéu thong thuong
thi tam ho@n thyec hién hop dong lao déng
la viéc tam dirng thuc hién hop dong lao
déng da giao két trong mét thoi gian nhat
dinh.2 Viéc tam hoan thuc hién hop dong
lao dong xuat phét tir nhitng nguyén nhan
khach quan hoac chu quan trong cudc
séng, nham huéng dén bao vé viéc lam
cho nguoi lao dong.

Mit khac, c6 thé hiéu tam hodn thuc
hién hop dong lao dong 1a mot su kién
phap 1y dac biét. N6 biéu hién l1a sy tam
thoi khéng thuc hién cac quyén va nghia
vu cua hai bén trong mét thoi han nhit
dinh. O day, hop dong lao dong khdng bi
huy bo hay hét hiéu lyc, khi hét thoi gian
tam ho#n, hop ddng lai dugc tiép tuc thuc
hién. Nhu vy, vé phuong dién ly luan,
tam ho&n thuc hién hop dong lao dong
duoc hiéu 1a su kién phéap ly tam ding viéc
thuc hién cac quyén va nghia vu phéap Iy
trong hop dong lao dong gitra hai bén

ke/2021/04/bao-cao-tac-dong-cua-dich-covid-19-
den-tinh-hinh-lao-dong-viec-lam-quy-i-nam-2021/

2 Nguyén Hiru Chi — Nguyén Vin Binh (Ddng chu

bién), 2021. Binh luan khoa hoc B6 luat lao dong.
Nxb. Tu phap. Ha Noi, 94.
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trong thoi gian nhat dinh. Do d6, co thé
hiéu trong thoi gian tam hodn thuc hién
hop déng lao dong giira ngudi lao dong va
nguoi s dung lao dong ndi chung khéng
phét sinh cac quyén va nghia vu lao dong.3

Tir khéi niém trén, ¢6 thé thay viéc tam
hoan thug hién hop dong lao dong c6 mot
s0 dac diém co ban nhu sau:

Thet nhdt, viéc tam hodn thuc hién hop
ddng lao dong 1a viéc tam thoi dirng lai cac
c4c quyén va nghia vu da giao két giira
nguoi lao dong va nguoi sir dung lao dong
c6 thoi han nhat dinh va khong 1am cham
dat hiéu luc cia hop dong lao dong da
giao két trude d6. Thoi gian tam hoan thuc
hién hop déng duoc thuc hién cho dén khi
nguyén nhan tam hoédn khéng con thi hop
dong lao dong co thé tiép tuc thuc hién
nhu da thoa thuan trude d6 néu hop dong
con thoi han hoac theo thoa thuan caa hai
bén. Vi du: Trong thoi gian dich bénh
Covid-19 bung phéat, Chinh phu thuc hién
bién phap gi&n cach xa hoi dé day I0i dich
bénh thi mot s6 doanh nghiép va nguoi lao
dong phai tam hoan thyc hién hop dong
lao dong. Sau khi hét giai doan gi&n cach
xa hoi do dich bénh Covid-19 thi cac
doanh nghiép va nguoi lao dong c6 thé tro
lai tiép tuc thuc hién céc thoa thuan da
giao két trong hop dong lao dong trudc do.

Thur hai, viéc tam hoén thuc hién hop
ddng lao dong phét sinh trong mdi quan hé
lao dong gitra mot bén 1a nguoi lao dong
va mot bén 1a nguoi sir dung lao dong.
Viéc tam hodn thuc hién hop dong sé tam

3 Nguy@n Hiru Chi, 2018. Chwong VIII Hop ddng lao
dong. In: Luu Binh Nhudng. Gido trinh Luat Lao
dong Viét Nam. Nxb. Céng An nhan dan. Ha Noi,
trang 225 - 268.

dirng mdi quan hé lao déng giita nguoi lao
dong va nguoi su dung lao dong, trong
khoang thoi gian ndy cac quyén va nghia
vu gitra hai bén s& khong can phai thuc
hién theo hop ddng lao dong da giao két.

Thir ba, tam hon hop déng lao dong do
phap luat lao dong quy dinh hoac do quy
dinh cua luat khac ma nguoi lao dong co
nghia vy phai thyc hién hoic do thyc té
cudc song phat sinh. Nguai lao dong budc
phai tam hodn thyc hién hop ddng lao
dong khi gap phai nhitng nguyén nhén
phat sinh trong doi séng nhu: Nguoi lao
dong phai thuc hién nghia vu quan su,
nghia vu tham gia Dan quan tu vé; nguoi
lao dong bi tam gitr, tam giam, bi dua vao
truong gido dudng, co sd cai nghién bat
budc hoic co s& gido duc bit buoc; lao
dong nir mang thai; hodac truong hop
nguoi lao déng dugc bd nhiém lam nguoi
quan ly doanh nghiép cua cong ty trach
nhiém htu han mot thanh vién do Nha
nudc nam giit 100% vén diéu l¢;...*

3. QUY PINH PHAP LUAT VE
TAM HOAN THUC HIEN HQP
PONG LAO PONG

3.1. Cac trwong hgp tam hodn thuc
hién hop dong lao dong

Theo quy dinh tai khoan 1 Diéu 30
BLLD c¢6 hiéu lgc thi hanh ngay
01/01/2021 thi tam hodn thuc hién hop
ddng lao dong gom cac trudng hop nhur
sau:

4 Khoén 1 Diéu 30 BLLD.
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(1) Nguoi lao dong thuc hién nghia vu
quan sy, nghia vu tham gia Dan quan tu
VE;

(2) Nguoi lao dong bi tam gitr, tam
giam theo quy dinh cua phép luat vé té
tung hinh su;

(3) Nguoi lao dong bi phai chip hanh
quyét dinh 4p dung bién phap dua vao
truong gido dudng, co sd cai nghién bat
budc hoic co sé gido duc bat budc;

(4) Lao dong nir mang thai quy dinh tai
bieu 138 cua BLLD;

(5) Nguoi lao dong dugc bo nhiém
lam nguoi quan ly doanh nghiép cta cong
ty trach nhiém hitu han mot thanh vién do
Nha nuéc nam giir 100% von diéu 1¢;

(6) Nguoi lao dong duoc uy quyén dé
thuc hién quyén, trach nhiém caa nguoi
dai dién chi s hitu nha nude d6i vai phan
vbn nha nudc tai doanh nghiép;

(7) Nguoi lao dong duoc uy quyén dé
thuc hién quyén, trach nhiém cua doanh
nghiép dbi vai phan von caa doanh nghiép
dau tu tai doanh nghiép khac;

(8) Truong hop khéac do hai bén thoa
thuan.

Tir quy dinh trén cho thdy, cac truong
hop tam hodn thyc hién hop dong lao dong
déu co ly do khach quan hoic cha quan
phat sinh tir phia nguoi lao dong nhu:
Nguoi lao dong phai thuc hién nghia vu
quan su, nghia vu tham gia Dan quan tu
vé; nguoi lao dong bi tam gitr, tam giam,
bi dua vao truong gido dudng, co so cai

5 Nguyén Hiru Chi — Nguyén Van Binh (Bong chu
bién), 2021. Binh luan khoa hoc B4 luat Lao dong.
Nxb. Tu phap. Ha Noi, 94-95.

nghién bat budc hoidc co s¢ gido duc bat
budc; lao dong nir mang thai; hoac truong
hop ngudi lao déng duwoc bo nhiém 1am
nguoi quan ly doanh nghiép cua céng ty
trach nhiém htu han mot thanh vién do
Nha nuéc nam giit 100% vén diéu 1¢;...
Vi y nghia bao vé viéc lam ctia nguoi lao
dong trong bdi canh hoi nhap thuong mai
¢ nhiéu rai ro hon, so voi phap luat lao
dong trude day, BLLD hién hanh di tién
bo hon khi b sung bén truong hop: (1)
Nguoi lao dong thuc hién nghia vu tham
gia Dan quan tu vé; (2) Nguoi lao dong
dugc bo nhiém lam nguoi quan ly doanh
nghiép cua cong ty trach nhiém hiu han
mot thanh vién do Nha nudc nam gitr
100% vén diéu 1&; (3) Nguoi lao dong
duoc uy quyén dé thuc hién quyén, trach
nhiém cua nguoi dai dién cha s¢ hitu nha
nude d6i vai phan vén nha nudc tai doanh
nghiép; (4) Ngudi lao dong dugc uy quyén
dé thuc hién quyén, trach nhiém cua doanh
nghiép dbi vai phan von caa doanh nghiép
dau tu tai doanh nghiép khac. Pay déu la
nhitng truong hop do quy dinh cua luat
khac ma nguoi lao dong phai co6 nghia vu
thuc hién hoac phét sinh tir thuc té 1am
viéc, néu roi vao truong hop khong dugc
tam hodn thyc hién hop dong sé& gay anh
huong téi viéc lam va cudc song cua
nguoi lao dong.°

Bén canh d6, phap luat vé lao dong con
cho phép gitra nguoi lao dong va nguoi i
dung lao dong c6 thé thoa thuan véi nhau
vé cac truong hop tam hodn thuc hién hop
dong lao dong (diém h khoan 1 Biéu 30).
Song, néu gitta ngudi lao dong va ngudi
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sir dung lao dong co thoa thuan khac vé
viéc tam hodn thuc hién hop dong lao
dong thi hinh thirc théa thuan nay chua
dugc BLLD quy dinh cu thé. Trong
truong hop hai bén thoa thuan duoc vé
viéc tam hodn thuc hién hop dong lao
dong thi c¢6 can thiét phai lap thanh vin
ban hay khéng. Hay c6 thé tu thoa thuan
bang 161 ndi hoic cd thé thoa thuan qua céc
phuong tién théng tin dién tir nhu tin nhin,
email,... Nhung hién nay ddi véi truong
hop phai tam hodn thuc hién hop dong lao
dong do dich bénh Covid-19 thi theo
khoan 5 Piéu 1 Quyét dinh s6
33/2021/QD-TTg da c6 hudng dan cu thé
nhu sau: “Hinh thizc cua thoa thugn tam
hodn thuc hién hop dong lao dong 1a bang
van ban. Néu trong trieong hop do dich
bénh hodc nguyén nhan bat khd khang
khong thé théa thudn bang vin bdn, ngueoi
sit dung lao déng va nguoi lao djng c6 thé
théa thudn bang céc hinh thizc khac (qua
dién thogi, tin nhdn, the dién tiz,...), sau
khi c6 sw thong nhdt théa thudn vé viéc
tam hodn thuc hién hop dong lao déng,
nght viéc khong huong luong giira hai bén
thi nguoi S dung lao déong ghi rd cach
thirc thoa thugn vao cor “Ghi chi” tai
Mau s6 05 ban hanh kém theo Quyér dinh
nay va chju trach nhiém vé tinh chinh xac
cua ngi dung thoa thugn”. Viéc quy dinh
nay, nham giai quyét duoc van dé vé ho so
dé nghi nhan tién hd tro tir bao hiém xa hoi
cho nguoi lao dong khi phai tam hoan thyc
hién hgp dong lao dong va khong duoc
hudng lwong trong tinh hinh dich bénh
Covid-19.5 Chinh vi vay, can c6 huéng

6 Pidu 15, Chinh phu. Quyét dinh sé 33/2021/Qb-
TTg, ngay 06 thang 11 nam 2021 vé viéc “Stra ddi, bd
sung mot sb diéu ciia Quyét dinh s6 23/2021/QD-TTg
ngay 07 thang 7 ndm 2021 cua Tha tugng Chinh pha

dan chinh thac vé& hinh thic thoa thuan
tam hodn thuc hién hop dong lao dong
trong quy dinh cua phép luat lao dong, néu
gitra nguoi lao dong va nguoi su dung lao
dong co thoa thuan khac nham han ché
nhitng tranh chap phét sinh lién quan vén
dé tam hoan thuc hién hop dong lao dong.

Mt khéc, trong thuc té cudc sdng, 1y
do tam ho&n thyc hién hop dong lao dong
cling c6 thé xuat phét tir phia nguoi st
dung lao dong nhu stra chira may moc, nha
xuong... Hoac ly do tam hodn thuc hién
hop dong ciing c6 thé xuat phét tir co quan
nha nudc ma chinh nguoi lao dong va
ngudi sir dung lao dong déu khdng mong
muén. Chang han, nhu trong tinh hinh
dich bénh Covid-19 phia nguoi lao dong
va ngudi sir dung lao dong déu & trang thai
bi dong buoc phai tam hoén thuc hién hop
dong lao dong, ngiing céac hoat dong kinh
doanh, san xuit dé chap hanh cac bién
phép phong chéng dich bénh do Chinh
phu quy dinh thyc hién trén pham vi ca
nudc. Cho nén, véi quy dinh BLLD hién
nay thi cac truong hop dugc tam hoén thuc
hién hop dong lao dong chi xuét phat tir
phia ngudi lao dong 1a chua du. Vi nguyén
nhan dan dén viéc tam hodn thuc hién hop
d6ng lao dong khéng chi xuat phat tir phia
nguoi lao ddng ma con co thé xuat phat tir
phia nguoi su dung lao dong, tir phia co
quan nha nudc hoac thudc cac truong hop
bat kha khang nhu thién tai, hoa hoan, dich
bénh, ... nén budc phai tam hodn thuc hién
hop dong lao dong dé giai quyét van dé
dang ton tai.

quy dinh vé viéc thuc hién mét sé chinh sach hd tro
ngudi lao dong va ngudi s dung lao déng gap kho
khan do dai dich Covid-19.
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3.2. Hau qua phap ly khi tam hoan
thuc hién hop dong lao dong

Khi tam hodn thuc hién hop dong lao
dong thi phia nguoi lao dong va nguoi St
dung lao dong déu phai ddi mat véi hau
qua phap ly cu thé nhu sau:

- Vé phia ngwoi lao déng

Theo quy dinh tai khoan 2 Diéu 30
BLLD thi: “Trong thoi gian tem hoén
thuec hién hop dong lao dong, nguoi lao
dong khong dwoc huong hrong va quyen
loi ich da giao két trong hop dong lao
dong, trir truong hop hai bén co thoa
thudn hogc phap ludt c¢é quy dinh khac”.
Qua d6, c6 thé nhan thiy néu nguoi lao
dong thuoc cac truong hop tam hoén thyc
hién hop dong lao dong theo khoan 1 Piéu
30 BLLD thi hau qua phap Iy ma ngudi
lao dong d6i mat 1a khong dugc husng
lwong va cac quyén loi da thoa thuan véi
nguoi sir dung lao dong trong hop dong
lao dong da giao két trude do. Pidu nay la
phU hop néu nguyén nhan phai tam hodn
thuc hién hop déng xuat phat tr phia
nguoi lao dong, vi viéc tam hoan nay
nham giai quyét nhiing van dé c4 nhan cua
ngudi lao dong. Nhu da phan tich & phan
3.1 thi nguyén nhan tam hodn thuc hién
hop d6ng lao dong trén thuc té van co thé
Xuat phat tir phia nguoi sir dung lao dong.
Cho nén, néu nguyén nhan tam ho&n xuat
phat tir phia nguoi sir dung lao dong hoac
vi ly do bat kha khang nhur thién tai, hoa
hoan, dich bénh, ... ma ngudi lao dong van
phai d6i mat vai viéc khong dugce huong
lwong va cac quyén loi da thoa thuan trong
hop dong lao dong 1a chua thoa déng vi né
anh huong truc tiép quyén va loi ich chinh
dang cua nguoi lao dong.

Tuy nhién, véi quy dinh tai khoan 2
Piéu 30 BLLP ciing mo ra huéng giai
quyét khac cho van dé tam hoan thuc hién
hop dong lao dong, néu trong trudng hop
nguoi lao dong va nguoi sir dung lao dong
“c0 thoa thugn hoac phap ludt co quy dinh
khac” thi nguoi lao dong van co co hoi
nhan duoc Mot phan hoic toan bo tién
lwong va quyén loi lgi ma hai bén da giao
két trong hop ddng lao dong néu thoa
thuan duoc véi phia nguoi st dung lao
dong. Tuy nhién, trong thuc té rat kho dé
ngudi lao dong co thé thoa thuan dugc véi
phia nguoi sir dung lao dong vé van dé
nay.

Tuy nhién, sau khi hét thoi han tam
hodn thuc hién hop dong lao dong thi
nguoi lao dong phai cé mat tai noi lam
viée dé tiép tuc thuc hién cong viéc theo
hop dong lao dong da giao két trude do.
Theo quy dinh tai Piéu 31 BLLD thi
“trong thoi han 15 ngay ké tir ngay hét
thoi han tam hodn thuc hién hop dong lao
dong, nguoi lao dong phai c6 mat tai noi
lam viéc va nguoi sur dung lao dong phai
nhdn nguoi lao dong tro lai lam céng viéc
theo hop dong lao dong da giao két néu
hop dong con thoi han, trir trirong hop hai
bén c6 thda thudn hodc phap ludt co quy
dinh khac”. Ttr quy dinh nay c6 thé hiéu
rang, trong thoi han 15 ngay ké tir ngay hét
thoi han tam hodn thuc hién hop dong lao
dong thi nguoi lao dong phai tro lai lam
viéc. Nhung trong thoi han do, nguoi lao
dong trd lai lam viéc ma nguoi sir dung lao
dong van chua sip xép duoc cong Viéc
theo hop dong lao dong thi co ché giai
quyét tién lwong cho nguoi lao dong trong
thoi han 15 ngay do sé duoc thuc hién nhu
thé nao? Nguoi st dung lao dong c6 phai
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tra lwong cho nguoi lao dong trong thoi
gian cho ngudi sir dung lao dong sap xep
cong Vlec hay khong? Day la mot van dé
vuong mac dang t6n tai trong quy dinh cua
BLLD vé viéc tam hodn thuc hién hop
ddng lao dong, can c6 hudéng giai quyét
phu hop nhim dam bao quyén va lgi ich
hop phép cta nguoi lao dong.

Bén canh d6, BLLD hién nay c6 mo
rong tang tinh linh hoat cho phép nguoi
lao dong va nguoi su dung lao dong tu
“thoa thudn véi nhau hogc phap ludt co
quy dinh khac” trong truong hop néu nhu
cong viéc cii khong con hoac con nhung
diéu kién lam viéc hoic tién lwong c6 su
thay doi. Tuy nhién, véi quy dinh nay
cling chua dua ra cach giai quyét thoa
dang khi nao s€ 4p dung tu thoa thuan gitra
cac bén khi nao ap dung quy dinh phap
luat khac. Trong trueong hop cac bén co
thoa thuan va phap luat khac co diéu chinh
thi s& uwu tién ap dung quy dinh nao. Vi
quy dinh hi¢n nay sé gay kho khan trong
qua trinh tranh tung va giai quyét quyén
lgi cho cé4c bén, can c6 nhitng thay doi phu
hop dé giai quyét nhitng van dé bat cap
vira néu.

Riéng ddi voi trudng hop do tac dong
caa dich bénh Covid-19 phai tam hoén
thuc hién hop dong lao dong, nghi viéc
khong hudng luong thi ngudi lao dong sé
duoc hd tro mot 1an véi mac hd tro nhu
sau:’

7 Pidu 14, Chinh phu. Quyét dinh sé 23/2021/Qb-
TTg, ngdy 07 thang 7 ndm 2021 vé viéc “Thuc hién
mét sé chinh séch hd trg ngudi lao dong va nguoi sir
dung lao dong gap kho khan do dai dich Covid-19”.

® Khoan 4 Diéu 1, Chinh phi. Quyét dinh s6
33/2021/QD-TTg, ngay 06 thang 11 ndm 2021 vé viéc

Péi v6i ngudi lao dong tam hodn thuc
hién hop dong lao dong, nghi viéc khéng
hudng luong tir 15 ngay lién tuc tro Ién
dén dudi 01 thang (30 ngay) thi duroc nhan
muc hd tro 14 1.855.000 dong/nguoi;

Dbi v6i ngudi lao dong tam hodn thuc
hién hop dong lao dong, nghi viéc khéng
huong lwong tir 01 thang (30 ngay) tro 1én
thi dugc nhan mac hd tro 1a 3.710.000
dong/nguoi;

Déi v6i nguoi lao dong dang mang thai
duoc hd trg thém 1.000.000 dong/ngudi;
nguoi lao dong dang nudi con d¢ hoac con
nudi hodc cham soc thay thé tré em chua
du 06 tudi thi dugc hd trg thém 1.000.000
dong/tré em chua du 06 tudi va chi hd tro
cho 01 nguoi la me hoac cha hoac nguoi
cham séc thay thé tré em.

Piéu kién dé nhan muc hd tro néu trén
thi nguoi lao dong phai thugc mot trong
cac trudng hop sau:® (i) phai diéu tri
Covid-19, cach ly y té, trong cac khu vuc
bi phong toa, khdng thé dén dia diém lam
viéc do yéu cau ciia co quan nha nudc co
tham quyén dé phong, chéng dich Covid-
19; (ii) do nguoi s dung lao dong bi tam
ding hoat dong toan bo hoic mot phan
theo yéu cau cia co quan nha nudc €O
tham quyén dé phong, chéng dich Covid-
19 hoac cé tru s chinh, chi nhanh, van
phong dai dién, dia diém san xuét, kinh
doanh trén dia ban thuc hién cac bién phap
phong, chéng dich theo nguyén tic cua
Chi thi s6 16/CT-TTg ngay 31 thang 3

“Sira ddi, bd sung mot sé didu cua Quyét dinh sé
23/2021/QD-TTg ngay 07 thang 7 nim 2021 cua Thu
tuéng Chinh phu quy dinh vé viéc thuc hién mot sb
chinh sach hé trg ngudi lao dong va ngudi sir dung lao
dong gap kho khin do dai dich Covid-19”.
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nim 2020 cua Thu tuéng Chinh pha vé
thuc hién cac bién phap cap bach vé
phong, chéng dich Covid-19 (sau day viét
tat 1a Chi thi s6 16/CT-TTg) hoic ap dung
cac bién phap khéng hoat dong/ngiing
hoat dong/hoat dong han ché/hoat dong co
diéu kién/hoat dong han ché, co diéu kién
theo quy dinh tai Nghi quyét s6 128/NQ-
CP ngay 11 thang 10 nam 2021 cta Chinh
pht ban hanh Quy dinh tam thoi “Thich
{rng an toan, linh hoat, kiém soat hiéu qua
dich Covid-19” (sau ddy viét tit 1a Nghi
quyét sé6 128/NQ-CP) hoic b tri lai san
xuat, lao dong dé phong, chong dich
Covid-19 dugc hd tro khi du cac diéu kign
sau:

Mgt 13, tam hodn thuc hién hop dong
lao dong, nghi viéc khong hudng luong
trong thoi han caa hop dong lao dong, tir
15 ngay lién tuc tro I1én, tinh tir ngay 01
thang 5 nam 2021 dén hét ngay 31 thang
12 ndm 2021 va thoi diém bat dau tam
hodn thuc hién hop dong lao dong, nghi
viéc khong hudng luong tir ngay 01 thang
5 nam 2021 dén ngay 31 thang 12 nim
2021.

Hai 13, dang tham gia bao hiém x& hoi
bat budc (c6 tén trong danh sach tham gia
bao hiém xa hoi bit bugc ciia co quan bao
hiém xa hoi) tai thang ngudi lao dong tam
hodn thuc hién hop dong lao dong, nghi
viéc khong huong luong hoac tai thang
lién ké trude thoi diém ngudi lao dong tam
hodn thuc hién hop dong lao dong, nghi
viéc khong hudng luong.

9 Piéu 31 BLLD.
10 Hiém d khoan 1 va khoan 3 Diéu 36 BLLD.

- Vé phia ngwoi siv dung lao dong

Trong thoi han 15 ngay ké tir ngay hét
thoi han tam hodn thuc hién hop dong lao
dong thi nguoi st dung lao dong phai nhan
nguoi lao dong tro lai lam viéc theo hop
dong lao dong da giao két néu hop dong
lao dong con thoi han, trir treong hop hai
bén cé thoa thuan hoic phap luat cé quy
dinh khac.® Nghia 1a nguoi st dung lao
dong phai nhan nguoi lao dong lam viéc
theo cong viéc, tién lwong, dia diém lam
viéc,... nhu hop dong lao dong trude day
da giao két néu hop dong lao dong con
thoi han.

Tuy nhién, trong truong hop sau 15
ngay ké tir ngay hét thoi han tam hodn
thuc hién hop dong lao dong ma ngudi lao
dong khong tro lai lam viéc thi nguoi su
dung lao dong c6 quyén don phuong cham
dit hop dong lao ddong ma khdng phai bao
trude cho ngudi lao dong.° Nhu vay, hét
thoi han 15 ngay ndi trén néu cac bén
khong co thoa thuan hoac phap luat khong
quy dinh gi khac ma nguoi lao dong khong
tro lai 1am viéc thi nguoi s dung lao dong
6 quyén don phuong cham dut hop dong
lao dong.

Bén canh d6, diéu luat hién hanh ciing
ma& ra mot co ché mai cho hai bén trong
viéc giai quyét bao dam viéc lam sau khi
hét thoi han tam ho&n thyc hién hop dong
lao dong, vi du nhu trong treong hop viéc
lam cii khéng con hoic con nhung diéu
kién 1am viéc hozc tién luong ¢ su thay
d6i* thi phap luat cho phép gitta nguai lao
dong va nguoi str dung lao dong co6 nhiing

11 Nguyén Hitu Chi — Nguyén Vin Binh (Ddng chu
bién), 2021. Binh luan khoa hoc B6 luat lao dong.
Nxb. Tu phap. Ha Noi, 96-97.
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thoa thuan khac cho phu hop véi tinh hinh
thuc te.

4. KIEN NGHI HOAN THIEN QUY
PINH PHAP LUAT VE TAM HOAN
THUC HIEN HQP DPONG LAO
PONG

Dé khic phuc nhitng bat cap dang ton
tai trong quy dinh phap luat lao dong vé
tam ho&n thuc hién hop dong lao dong thi
tac gia kién nghi mot sé giai phap nham
hoan thién quy dinh phap luat cu thé nhu
sau:

Thez nhat, vé hinh thirc caa thoa thuan
tam hodn thuc hién hop dong lao dong.
Trong truong hop gitra ngudi lao dong va
nguoi su dung lao dong cO thoa thuan
khac vé van dé tam hodn thuc hién hop
ddng lao dong thi can c6 van ban hudng
dan chi tiét vé hinh thac cua thoa thuan
nay, cu thé nhu sau: “Thda thudgn tgm
hodn thuc hién hop dong lao dong phdi
dwoc 1dp bang van ban hodc duwdi hinh
thuee thong diép dir liéu theo quy dinh cua
phap lugt vé giao dich dién tir ¢ gia tri
nhw thoa thudn bang van ban”. Vi giai
phép nay sé& khic phuc duoc bat cap trong
qua trinh nguoi lao dong va ngudi str dung
lao dong &p dung quy dinh phap luat vé
tam hodn thuc hién hop dong lao dong.
Véi quy dinh nay, dam bao hinh thic caa
tam hodn thuc hién hop dong, nguoi lao
dong va nguoi sur dung lao dong cd ching
ctr chung minh 1a da thoa thuan tam hodn,
g6p phan tranh nhiing tranh chap vé sau
trong truong hop hai bén thoéa thuan
miéng. Dam bao tét hon lgi ich cua ngudi
lao ddng trong viéc huong tro cap, bao
hiém x& hoi hoic cac hd tro khac theo quy
dinh cua phap luat.

The hai, d6i véi cac truong hop tam
hoan thuc hién hop dong lao dong can bd
sung thém cac truong hop tam hodn hop
dong lao dong c6 nguyén nhan xuat phat
tir phia nguroi st dung lao dong hoac thuoc
cac trudng hop bat kha khang nhu thién
tai, hoa hoan, dich bénh,... nham bao vé
quyén va loi ich hop phap cia nguoi lao
dong trong truong hop phai tam hodan thyc
hién hop dong lao dong ma nguyén nhan
hoan toan khéng xuét phat tir phia ho.

Ther ba, trong trrong hop nguyén nhan
tam hodn thuc hién hop dong lao dong
Xuat phét tir phia nguoi sir dung lao dong
thi can bd sung nodi dung vé hau qua phap
Iy trong trudng hop nay. Néu nguyén nhan
tam hodn thuc hién hop dong lao dong
Xuat phét tir phia nguoi str dung lao dong
thi nguoi lao dong van duoc huong
nguyén lwong va quyeén, loi ich da giao két
trong hop dong lao dong. Voi quy dinh
nay s& dam bao duoc quyén va loi ich hop
phdp cta nguoi lao dong khi phai tam
hodn thuc hién hop dong lao dong ma
nguyén nhan khong xuat phét tir ho.

Thit i, can ban hanh vin ban huéng
dan trong viéc ngudi s dung lao dong
cham sap xép cong viéc cho nguoi lao
dong sau khi hét thoi han 15 ngay ngudi
lao dong tro lai lam viéc thi nguoi stir dung
lao dong phai tra Ivong cho nguoi lao
dong theo hop dong lao dong di thoa
thuan trude do trong nhitng ngay nguoi St
dung lao dong chua sip xép dugc cong
viéc cho ngudi lao dong. DBong thoi,
hudng dan chi tiét dbi véi truong hop “céc
bén co thoa thuan va phap luat co quy dinh
khac” thi s& uu tién 4p dyng quy dinh nao
truéc néu cung thoi diém vira cé thoa
thuan ctia cac bén va vira co6 quy dinh khac
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diéu chinh vé noi dung nay. Theo tac gia,
trong truong hop nay phai wu tién ap dung
quy dinh phép luat, néu nhu phap luat
chuyén nganh khac cé diéu chinh. Trong
truong hop phép luat chuyén nganh khéc
khong quy dinh thi ap dung thoa thuan
gitta cac bén, néu thoa thuan d6 khong trai
véi nguyén tic cua phap luat, dao duc xa
hoi.
5. KET LUAN

Qua nhitng phan tich trén cho thay, tam
hodn thyc hién hop dong lao dong 1a mot
hinh thic giai quyét nhitng nguyén nhan
khéch quan cua nguoi lao dong khi khong
thé tiép tuc thyc hién hop dong nhu da
giao két trudc d6 véi phia ngudi sir dung
lao dong. Tuy nhién, khéng phai trong moi
trrong hop nguyén nhan tam hoén thuc
hién hop dong lao dong ciing xuat phat tir
phia nguoi lao dong, ma nguyén nhén dan
dén tam hoan thyc hién hop dong ciing c6
thé xuat phat tir nhiéu phia khac nhu tir
nguoi st dung lao dong, tr co quan chic
niang, tir nhitng su kién bat kha khang,. ..
Vi thé, néu nguyén nhan tam hoan thyc
hién hop ddng khong Xuat phat tur phia
ngudi lao dong thi vé tién lwong va quyén,
lgi ich hop phép cua ho phai dugc bao vé
theo hop dong lao dong ma gitra ngudi lao
dong va nguoi sir dung lao dong da thoa
thuan trudc d6. Trong tinh hinh dich bénh
Covid-19 cd nhiéu dién bién phac tap,
nguoi lao dong va nguoi sir dung lao dong
budc phai tam hodn thyc hién hop ddng
lao dong thi vé tién lwong, loi ich hop phap
ciia nguoi lao dong van duoc bao vé boi
cac quy dinh cta phép luat lao dong hién
hanh.
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SOME RECOMMENDATIONS FOR THE SUSPENSION
OF EMPLOYMENT CONTRACTS IN THE CONTEXT

OF THE COVID-19 PANDEMIC
Nguyen Anh Thu
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ABSTRACT

The Covid-19 pandemic has caused damage to the Vietnamese economy overall and the labor
market in particular. The domestic labor market is presently in crisis, with a series of
businesses closing and laborers losing their jobs, being forced to take time off, reducing
working hours, and even losing their source of income during social distancing, making life
more difficult for laborers. In such contexts, to help employees and employers better
understand their legitimate rights and interests with the suspension of an employment
contract, the author focuses on analyzing and commenting on the content of the Labor Code
2019 on the suspension of an employment contract. From these analyses, the author points
out existing inadequacies and limitations, and proposes some recommendations to improve
the legal provisions.

Keywords: Employments, labors, suspension of an employment contract, the Labor Code
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