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1. S tdn tai nhirng ndi dung khéng rd nghia

trong hop ddng bao hiém

Céc tranh chdp lién quan dén ¥ nghia cua

Tém tit:

Céc ndi dung khong ro nghia trong hgp ddng bao hiém c6 thé din dé&n tranh
chap giita doanh nghiép bao hiém va bén mua bao hiém. Trong pham vi bai
viét ndy, tdc gia phan tich nhiing nguyén tic phap 1y chung khi giai thich
hdp ddng bao hiém va van dung nguyén tic contra proferentem - chong lai
nha soan thao hgp ddng bio hiém khi giai thich hgp ddng bao hiém.

Abstract:

Ambiguous contents in the insurance contract may lead to a dispute between
the insurers and policyholders. Within the scope of this article, the author
provides an analysis of general legal principles when interpreting insurance
contracts and applies the principle of contra proferentem - against the drafter
of an insurance contract when interpreting an insurance contract.

¥é rang ciia hop dong, hodc do nhdn thirc
khdc biét giita cdc bén do thong tin trao doi
khéng dong nhat vé cing mét ni dung trong

hop dong'.

hop ddng bao hiém trong thuc tién phat sinh
chu yéu do cac nguyén nhan sau: ngén ngir
khéng chinh xdc, toi nghia trong hop dong,

hodc do cdu tric sdp xép diéu khodan khéng

C6 nhiing hinh thtrc thé hién ddi véi trudng
hop ngon ngit khong chinh xé4c trong hop dong

bdo hiém. Vi du, sy khong rd nghia ciia mdt

'E. Allan Farnsworth (1967), Meaning in the Law of Contracts, 76 Yale Law Review 939, https:/
digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=5853&context=ylj, truy cap ngay 30/12/2021.
Xem thém E. Allan Farnsworth, Zachary Wolfe (2020), Farnsworth on Contracts, Fourth Edition, Chapter 7:
The Law of the Contract: Interpretation and Omitted Cases, Wolters Kluwer Legal & Regulatory U.S.
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thuat ngir trong hop dong do thuat ngir d6 da
nghia, tao nhidu cach hiéu khac nhau,? hay sy
khong rd nghia do céu trac ngit phap phc tap,
hodc do su tdi nghia ctia thuat ngir khong thuan

tiéng Viét,...

Pbi véi truong hop céu trac didu khoan
khong 15 rang cua hop dong bao hiém
(HPBH), viéc khong 16 rang nay khién nguoi
mua hiéu nhdm hoic khéng duoc thong
tin chinh xac vé& pham vi bao hiém cta hop
dong, hoic diéu khoan loai trir trach nhiém
bao hiém. Vi du, trong phan quyét Fleming
va United Services Automobile Ass’n,* nguoi
chu tai san cho thué da kién doanh nghiép bao
hiém (DNBH) vi DNBH da tir chéi chi tra
bao hiém do 4p dung diéu khoan loai trir trach
nhiém do & nhiém. Toa 4n bao vé bén mua
bao hiém (BMBH) vi cho réng, ndi dung loai
trir do 6 nhidém dugc sap xép trong hop dong
bao hiém hoa hoan ¢ cung Muc “Nhiing rui
ro dugce bao hiém”. Piéu ndy vi pham Luat
Bao hiém hoa hoan cua tiéu bang Oregon,
Hoa Ky (doan 2 Phan 742.246), “badt ky diéu
khodn ndo trong hop dong bdo hiém héa hoan

han ché nghiém ngat hodc loai bé bot quyén

loi bdo hiém cia nguoi dwgce bdo hiém phdi
dwoc sdp xép sau mot tén tiéu dé bao qudt,
mang du y nghia gidi thich ngi dung bén duoi,
va tiéu dé phai dwoc in hodc viét bang c&
chit khéng nhé hon ¢& chir in hoa tam cham
(twong dwong 2.822 mm)”. Noi dung loai tru
xuat hién trong cing mot tiéu dé voi cac rui
ro dugc bao hiém khién hop dong nay khong
dam bao sy 1 rang, tidu dé khong giai thich
duoc ndi dung s& bao gém ca cac diéu khoan
loai trir trach nhiém bao hiém?.

D61 v6i viéc nhan thic map mo vé cac
thong tin trao doi giira cac bén, BMBH thudng
nhén dugc cac thong tin noi hodc viét tir phia
nhan vién doanh nghiép bao hiém, hay dai ly
bao hiém cua doanh nghiép bao hiém, bao gdm
tai liéu gidi thiéu san pham bao hiém, gidy
chung nhan bao hiém, don yéu cau bao hiém,
va nhitng 10i giai thich bang 15i n6i lién quan
dén hinh thirc hgp dong bao hiém, hay ndi dung
hop dong bao hiém. Doi khi cac giai thich bang
101 no6i khong thong nhat hodc trai nguoc véi
céc diéu khoan viét trong hop dong bao hiém,
hodc cach dién dat khac nhau trong don yéu

cau bao hiém va hgp dong bao hiém cho cung

2Xem An 18 s6 22/2018/AL vé khong vi pham nghia vu cung cép thong tin tinh trang bénh ly trong hop dong
bao hiém nhén tho, dugc HC)i dong Tham phéan Toa 4n nhan dan t6i cao thong qua ngay 17/10/2018 va dugc
cong bo theo Quyet dinh s6 269/QD-CA ngay 06/11/2018 cua Chanh 4n Toa 4n nhéan dan toi cao. An 1€ lién
quan dén giai thich thuat ngit “rbi loan da day” trong don yéu cau bdo hiém c6 bao gom bénh dau da day khi
bén mua bdo hiém (BMBH) cho ring thudt ngir “roi loan da day” khong bao gom bénh dau day day, doi lap
v6i cach hiéu ciia doanh nghiép bao hiém (DNBH).

3 Xem phan quyét vy Fleming v. United States Automobile Ass’n, 144 Or. App.1,. 925 P.2d 140 (1996), doan
382- 383 cua Toa an tdi cao tiéu bang Oregon Hoa Ky. Toan vin phan quyét c6 thé truy cp tai https://www.
courtlistener. com/ truy cép ngay 30/ 12/2021

“Trong phan quyét nay, Toa 4n tbi cao Oregon cho riang hop dong bao hiém khong dam bdo céc cac dinh
dang ky thuat, bao gdm ca diéu khoan loai trir trong ndi dung pham vi bao hlem day 1a mot 16i soan thao
nghiém trong. Tuy nhlen cac Toa an khac thi khong cung quan diém, va mot s6 Toa an di tir chdi 4p dung
cac quy dinh han ché v& hinh thirc trinh bay trong hop dong bao hiém, khong buc DNBH phai tudn thu cac
quy dinh vé ¢& chit, s ndi bat cta tiéu dé chinh va kiéu chir, d@)ng thoi nhan manh nghia vu doc HDBH cua
BMBH. Xem thém Harold Weston (2004), “Fleming v. USAA: The tale of the coverage grant that ate the
exclusions”, Tort Trial & Insurance Practice Law Journal”,Vol.40, No.1, tr.107-121, https://www.jstor.org/
stable/25763708, truy cép ngay 30/12/2021.
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mot ndi dung... Do do, tranh chfip phat sinh
giita BMBH va doanh nghiép bao hiém vé cach
hiéu chung ddi véi cac diéu khoan HPBH chi
c6 thé duogc giai quyét bang cac ky thuat giai

thich hop dong bao hiém®.

Nguyén nhan cta nhiing ndi dung mo hd,
khong rd nghia trong hop dong bao hiém duoc
1y giai mot phan do cac dic trung cua hoat
d6ng bao hiém bén canh cac 1y do vé k¥ thuat
soan thao ngdn ngir trong hop ddng noéi chung.
Nhiéu hop dong bao hiém duoc xdy dung dé
bao hiém cho cac sy kién rii ro trong tuwong
lai khong chic chin va khéng ludong trude
duoc, nén ddi tuong cuia HDBH triru tuong va
vo hinh®. Vi vay, bén soan thao thong thuong
lya chon cach dién dat chung va khai quat
ndi dung dé c6 thé ap dung bao quat cho moi
truong hop. Do do, khi dugc ap dung vao mot
tinh huéng cu thé s& xuét hién nhiéu cach giai

thich da dang ddi véi ngon ngit hop dong. Hon
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nita, nganh bao hiém phat trién nhanh chéng
dan dén tinh trang giao két phu thudc vao hop
ddng theo miu dugc soan sin theo nhing thé
thirc va ndi dung nhat dinh’. Piéu nay din dén
nhiéu trudong hop, ngdn ngit dugce sir dung theo
khuon mau, khong chinh xac trong cac trudng
hop khac nhau, déng thoi lam han ché kha
nang dam phan, trao ddi, va lua chon ngoén ngi
sir dung trong hop dong cta phia nguoi mua
bao hiém.

Bén canh do, tai cac qudc gia dang & giai
doan thi trudong bao hiém so khai va tiém
nang nhu Viét Nam, thi trudng bao hiém bi
théng tri boi cac tdp doan bao hiém nudc
ngoai,® nhiéu hgp déng theo miu dugc cac
doanh nghiép bao hiém thyc hién viéc dich
thuat tir ngdn ngit gbc sang ngdn ngit thir
hai, gdy ra tinh trang ngdén ngit dién dat mo
hd, khé hiéu®. Va noi dung hop dong bao

hiém thuong dai dong, mang nhiéu thuat

5'Vi du nhu tranh chép xoay quanh thong tin lién quan dén nghé nghiép ctia nguoi duge bao hiém duge mo
ta trong don yéu cau bao hiém 1a “Nghia vu céng viéc vin phong”, trong khi trong hop dong bao hiém mo
ta nghé nghiép bao gom “Nghia vu cong viéc vin phong va nghia vu di lai”. Xem toan vin phan quyét vu
N.Am.Accident Ins. Co.v.Anderson, 100 F.2d 452 (10th Cir. 1938) tai https://casetext.com/, truy cap ngay
30/12/2021.

6 Khong gidng nhu hgp dong mua ban hang hoa thong thuong, nguoi mua hang c6 thé xac dinh, kiém tra
hang hoa vao thoi diém mua, con trong hop dong bao hiém ddi tugng duoc trao ddi (su ddi tmg - theo Thong
lut) 12 v6 hinh va triru tugng vi khong biét dugc khi nio sy kién bao hiém - nhur tir vong xay ra va xay ra
theo cach thirc nao. Chi dén khi sy kién bao hiém xay ra, ngudi mua bao hiém méi biét dugc chinh xac 1a
“hang hoa bao hiém” dugc mua 14 gi, va ban chét giao dich bao hiém.

7 Hop dong bao hiém dugc xem 1a hop dong theo miu. Xem phén tich & phan sau vé nguyén tic giai
thich HDBH.

8 Xem thong tin Nién giam thi truong bao hiém Viét Nam qua cac nam dugc cong bd boi Cuc quan 1y, giam
sat bao hiém, B Tai chinh cong b trén: https://www.mof.gov.vn/webcenter/portal/cqlgsbh/r/m/ngttbh, truy
cap ngay 30/12/2021:

? Vi dy vé cach dién dat dai dong, v6i nhiéu vé cau ndi tiép & thé dang cau phirc, cau ghép hay gap trong céac
Quy tac san phim bao hiém: xem xét ndi dung diéu khoan loai trir trach nhiém bao hiém trong Quy tac bao
hiém moi rui ro tai san” cua Liberty Viét Nam, Liberty khong bao hiém cho cac “thiét hai doi véi tai san ma tai
thoi diém xay ra thiét hai dang dige bao hiém hodc 1€ ra duwoe bdo hiém béi bat cir don bao hiém hang hdi nao,
néu nhir khéng cé su ton tqi cua Hop dong Bdo hiém nay, nhung Hop dong Bdo hiém nay khong logi trir phan
thiét hai vt qua s6 tién Ié ra c6 thé dwoc boi thuong theo don bao hiém hang hai cho dau la don bdo hiém

nay ¢é dwoc ky két hay chiea”, https://www.libertyinsurance.com.vn/en/business-insurance-site/Documents/
Policy%20Wordings/Property- BI/UW FPA-W-001-04-V_PAR-Wording.pdf, truy cap ngay 30/12/2021.
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nglt chuyén nganh, dugc soan thdo bdi cac
chuyén gia trong linh vuc bao hiém, nén tao
ra sy kho hiéu nhét dinh cho nhirng nguoi
mua bao hiém, 12 nhitng nguoi khong co kién
thire chuyén sau vé bao hiém,'* din dén co
nhitng cach hiéu sai khac so vé&i cach hiéu
cua bén soan thao — DNBH.

Thuyc tién & Viét Nam nhitng nim gan day
cho thdy, cac tranh chdp vé ndi dung HPBH
thuong hay xay ra lién quan dén cach hiéu khac
nhau vé cu tir trong hop dong bao hiém giita
nguoi mua bao hiém va DNBH. Vi du, cdu
hoi trong mau don yéu cau bao hiém lién quan
dén bénh 1y “rbi loan da day”, BMBH khong
hiéu rang day 1a bénh Iy bao gdm ca bénh dau
da day nhu cach hiéu cia DNBH,!" hay tranh
chép lién quan tir chdi chi tra quyén loi trg cAp
nam vién vi Iy do DNBH cho rang viéc nim
vién “khong can thiét vé mat y khoa”, thugc
vao diéu khoan loai trir trach nhi¢m bao hiém,
trong khi BMBH cho rang viéc nim vién 1a

“can thiét vé mat y khoa”..."?

Khi giai thich ndi dung ciia hgp dong bao
hiém trong cac tranh chap trén, Toa an Viét
Nam phai 4p dung cac nguyén tic chung vé
giai thich hop dong, ap dung cho moi loai
hop ddng duge quy dinh trong B luat Dan
su (BLDS), va quy dinh giai thich ddc thu
cho hop ddng bao hiém nhu Pidu 21 cua Luat
Kinh doanh bao hiém (KDBH) nam 2014 hién

hanh quy dinh“Trong trwong hop hop dong
bdo hiém c6 diéu khodn khéng ré rang thi
diéu khodn d6 dwoc gidi thich theo huéng cé
loi cho BMBH .

Céac nguyén tic chung vé& giai thich hop
dong dugc ghi nhan lan dau tién trong phap
luat Viét Nam & B¢ luat Dan sy (BLDS) nam
1995, va sau d6 ¢ BLDS nam 2005, va BLDS

niam 2015, cy thé nhu sau:’3

- Khi hop dong cé diéu khoan khong ré rang
thi viéc gidi thich diéu khodn d6 khong chi dwa
vdo ngén tir ciia hop dong ma con phdi can cie
vdo ¥ chi ciia cdc bén dwoc thé hién trong toan
bé qud trinh trude, tai thoi diém xdc lap, thue

hién hop dong.

- Khi hop dong cé diéu khodn hodc ngén
tir ¢6 thé hiéu theo nhiéu nghia khdc nhau thi
phai gidi thich theo nghia phit hop nhdt voi

muc dich, tinh chat cia hop dong.

- Khi hop dong cé diéu khoan hodic ngén tir
khé hiéu thi phai dwoc gidi thich theo tdp qudn
tai dia diém giao két hop déng.

- Cdc diéu khodn trong hop dong phdi dwoc
gidi thich trong méi lién hé véi nhau, sao cho y
nghia ciia cdc diéu khoan dé phit hop véi toan

bé néi dung hop dong.

- Truong hop c6 sw mdu thuan giita y chi

chung cia cac bén voi ngon tue s dung trong

10°Syr kho hiéu khi doc hgp ddng bao hiém, xem thém Robert H. Jerry II, Douglas S. Richmond Robert H.

Jerry II, Douglas S. Richmond (2012), Understanding Insurance Law, Fifth Edition, LexisNexis, p.139.

1 Xem An 18 56 22/2018/AL vé khong vi pham nghia vu cung cap thong tin tinh trang bénh 1y trong hop dong
bao hiém nhén tho, dwoc Hoi ddng Tham phan Toda 4n nhan dan tbi cao thong qua ngay 17/10/2018 va duoc
cong bd theo Quyét dinh s6 269/QD-CA ngay 06/11/2018.

12 Xem ban an 599/2018/DS-PT ngay 20/06/2018 “V/v. tranh chép quyén loi bao hiém trg cip nim vién” cua

Toa 4n nhan dan Thanh phd H6 Chi Minh.
13 Piéu 404 Bo luat Dan sy nam 2015.
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hop dong thi y chi chung ciia cdc bén duwoc
diing dé giai thich hop dong.

- Truong hop bén sogn thdo dwa vao hop
dong noi dung bt loi cho bén kia thi khi gidi
thich hop dong phdi theo hiong c6 loi cho

bén kia.

Nhu vay, phap ludt Viét Nam doi hoi uu
tién lam ro y chi thyc sy, chi quan cua cac
bén trong giao dich, phu hop vdi hoc thuyét
y chi thuc cta trudng phai Latinh'*. Mudn giai
thich hop dong thi phai xac dinh ¥ chi chung
cua céc bén; sau do, dua vao y chi chung dé
phén tich ndi dung hop dong, va khi nao y
chi chung khong thé xac dinh 13, thi méi sir
dung cac cong cu giai thich khac dya vao sy

suy doan's,

Viéc giai thich hop dong phai dua trén co
so khong 1am thay d6i ban chat ctia hop dong,
hay cu thé hon 1a khong 1am thay d6i y chi cua
cac bén khi giao két hop dong, va dam bao tinh
chinh xéc ciia ndi dung trong hop dong, va mdi
lién hé gitra cac diéu khoan véi nhau. Nhiing
yéu t6 nay dong vai tro can ban khi xay dung
ché dinh vé giai thich hop dong ciing nhu trong
qua trinh thyc tién 4p dung giai thich noi dung

hop dong bao hiém.

BAN VE DU AN LUAT

2.Vandungnguyén tic “Contra proferentem”
- chong lai ngudi soan thao hop dong trong
viéc giai thich hop dong bio hiém

Trong trudng hop giai thich diéu khoan ¢
ndi dung khong 16 rang trong HDBH, nguyén
tac giai thich dugc 4p dung pho bién nhat 1a
nguyén tic Contra proferetem - “chong lai
ngueoi soan thao” hoic “chong lai nguwoi dwea ra
diéu khoan”. Cym tir Latin Contra proferetem
vé co ban c6 nghia 13 khi phai Iya chon giita
hai y nghia cho mét diéu khoan mo ho, toa an
nén uu tién gidi thich trai voi loi ich cta bén
soan thao's. Mot cach cu thé, khi xuat hién diéu
khoan mo ho trong hop dong bao hiém, thi viéc
giai thich phai c6 lgi cho BMBH".

Nguyén tic Contra proferetem ap dung khi
c¢6 diéu khoan khong rd nghia trong HDBH
dugc ghi nhan phd bién trong nhiéu nén tai
phan. Vi du, Didu 1: 203 Bo quy tic Luat Hop
dong bao hiém chau Au quy dinh: “(1) Tat ca
cde tai liéu dirge cung cdp boi cong ty bdo hiém
phdi ré rang va dé hiéu va bang ngén ngit ma
hop dong dwoc dam phan. (2) Khi ¢6 nghi ngo
vé ¥ nghia cia tir ngit ciia bat ky tai liéu hodc
théng tin nao dwoe cung cdp béi cong ty bdo
hiém, viéc gidi thich cé loi nhdt cho ngudi mua

bao hiém, nguoi duwoc bdao hiém hodc nguoi thu

14 Nguyén Ngoc Dién (2018), Gido trinh Ludt Dan su (Tdp 2), Nxb. Dai hoc Qudc gia Thanh phd HS Chi

Minh, tr.105.
15 Nguyén Ngoc Dién (2018), Tldd, tr.105.

16 Xem A. Corbin, Contracts § 24.27, at 282-83 (1998). Xem thém phan quyét vu Amodio v. Amodio, 253
Conn. 910, 754 A.2d 160 (2000).

17 Kenneth S. Abraham (1997), A Theory of Insurance Policy Interpretation, 95 MICH. L. REV. 531. Xem
thém Diéu 2046, B luat dan su tiéu bang Louisiana, nguyén van: “In case of doubt that cannot be otherwise
resolved, a provision in a contract must be interpreted against the party who furnished its text. A contract
executed in a standard form of one party must be interpreted in case of doubt in favor of the other party.
Rule of strict construction requires that an ambiguous policy provision be construed against the insurer who
issued the policy and in favor of coverage to the insured”.
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hieong, néu phii hop, sé dwoe dp dung”'s. Phap
luat Phap cling lya chon giai phép giai thich
wu tién cho BMBH trong hop dong bao hiém'.
Giai phap nay duogc Toa Ph4 4n khing dinh
nhu sau: “Theo quy dinh ciia Piéu L. 133-2 Bo
ludt Tiéu ding, trong truong hop hop dong bdo
hiém cé diéu khodn khong ro rang, tham phdn
phdi gidi thich diéu khodn d6 theo huéng c6 loi
cho BMBH, nguoi tiéu dung”.

Bo6 luat Dan sy (BLDS) nam 2015 va Luat
Kinh doanh bao hiém (KDBH) nim 2014 ciing
quy dinh nguyén tic Contra proferentem trong
viéc giai thich hop dong theo miu néi chung va
hop dong bao hiém. Cu thé, khoan 2, 3 Diéu 405
BLDS nam 2015 quy dinh: “2. Truecong hop hop
dong theo mau cé diéu khoan khéong ré rang thi
bén dwa ra hop dong theo mau phdi chiu bat
loi khi gidi thich diéu khodan dé. 3. Truwong hop
hop dong theo mau cé diéu khodn mién trach
nhiém ciia bén dwa ra hop dong theo mau, ting
trach nhiém hodc loai bo quyén loi chinh dang
ciia bén kia thi diéu khodn nay khong c6 hiéu
lye, trir truong hop co théa thudn khac”; Diéu
21 Luat KDBH nam 2014 quy dinh“Trong
trieong hop hop dong bao hiém c6 diéu khodn
khong ré rang thi diéu khoan d6 dwoc gidi
thich theo huong co loi cho BMBH”.

Trong thyc tidn xét x{r, nguyén tic contra
proferente dugc co quan giai quyét tranh chap
van dung dua trén nén ting rang DNBH la
bén soan thao HDBH; DNBH phai can trong
va c6 nhiéu kha ning anh huéng dén viéc lam
16 nghia cac diéu khoan, tir ngit trong HDBH.
Do d6, DNBH phai chiu trach nhiém khi c6 15i
trong viéc soan thao khién HPBH khong day
du, khong rd nghia. Cac 1ap luan cho viéc ap
dung nguyén tic ndy di duoc phat trién mo
rong dua trén nhiing dac diém riéng biét cua
mdi quan hé bao hiém nhu bao vé ngudi tiéu
dung yéu thé, tinh hiéu qua kinh té. Cu thé,
tinh hiéu qua kinh té dat dugc trong cac giao
dich duoc dam bao khi hop ddng c6 tir ngir,
diéu khoan tudng minh, rd nghia, khong giy
tén kém chi phi kién tung, ton thoi gian kién
tung ciia cac bén dé dat dugc phan quyét giai
thich y nghia hop dong. Muc dich bao hiém 1a
gitip ngudi mua bao hiém giam thiéu moi chi
phi do rui ro c6 thé phat sinh, do d6 nguyén tic
giai thich bao vé quyén loi cia BMBH, gay bat
lgi cho DNBH dam bao phu hop véi muc dich
giam thiéu chi phi cia BMBH khi ho quyét

dinh tham gia vao quan hé bao hiém.

Ngoai ra, trong thuc tién, bén soan thao
hop ddng va dwa ra hop dong 1a DNBH, con
BMBH it c6 va thdm chi khong c6 kha nédng
dam phan, thay d6i noi dung ma chi c6 kha

18 Xem toan van BO nguyén tic luat hop déng bao hiém chau Au tai:

https://www.ius.uzh.ch/dam/jcr:0e4dca21-bb3e-4{b8-a189-e3a5e2ccb0dd/peicl-en.pdf, truy cap

30/12/2021.

ngay

19 Béan 4n s6 73-13.482P ngay 22/10/1974 ctia Phong Dén sy sb 1 thuge Toa Pha 4n khing dinh: phai bac bo
khang c4o cho rang cac didu khoan khong 16 rang chi dugc giai thich theo ¥ chi chung cia cac bén, dong
thoi 1én 4n toa 4n xét xtr vé ndi dung khi di chip nhan ring, trong hop dong theo miu, trong truong hop co
su nghi ngd, hop ddng duoc giai thich theo hudng bét lgi cho bén c6 nghia vy theo quy dinh tai Diéu 1162
BLDS ma bén nay dong thdi 1a bén soan thao va khéi xuéng hop dong.

20 Ban 4n s6 09-72.552 va 10-10.843 ngay 01/6/2011 cta Phong dén su sb 2 thudc Toa pha 4n; Ban an sb
10-23.093 ngay 17/11/2011 ciia Phong dan sy s6 2 thude Toa pha 4n; Ban an s6 10-26.983 ngay 15/12/2011
ctia Phong dén sy s6 2 thugc Toa pha an.
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ning chap thuan hodc tir chéi didu khoan (take
it or leave it)*'. Theo quy dinh ctia phap luat
Viét Nam, hop dong bao hiém nhén tho 1a hop
ddng thudc danh muc hang héa, dich vu thiét
yéu phai dang ky hop ddng theo mau,? trong
khi d6 d6i vé6i cac loai hinh bao hiém khac mic
di khong dugc quy dinh bat budc phai ding

3 nhung hop dong bao hiém thong thuong
duoc giao két véi viée soan thao sin noi dung
cia DNBH, phan 4nh ban chat cua hop dong
theo mau*,

Viée str dung hop ddng theo mau cho nhiéu
giao dich khac nhau dong vai trd quan trong
trong viéc giam chi phi va thoi gian dam phan,
qua d6 tang hiéu qua kinh té cta viéc giao két
hop dong,? dic biét trong bdi canh phat trién
nhanh chéng cua thi truong bao hiém va viéc
phat trién kha ning luu trit tinh toan dir liéu
16n ciia cac hang bao hiém. Tuy nhién, khi hop
d6ng theo mau duoc st dung trong quan hé bao

hiém, BMBH khong thuc su ¢6 co hdi thuong

BAN VE DU AN LUAT

lugng va thoa thuan véi DNBH; DNBH véi
tu cach 1a bén soan thao hop dong c6 thé dua
vao hop dong cac diéu khoan miu da duoc sir
dung trong cac hop dong khac hoic dua vao
cac didu khoan nham mang lai loi ich uu thé
cho DNBH. Viéc str dung hop dong theo mau
c6 nguy co tao ra hop dong bét lgi va tham chi
bét cong cho BMBH, viy lam thé nao dé dam
bao sy cong bang cho bén yéu thé trong quan
hé hop dong bao hiém. Vay, cac diéu khoan
s& dugc giai thich nhu thé nao khi bén yéu thé
khong c6 kha nang tac dong vao qua trinh soan
thao hop dong?

Vi vay, nguyén tic Contra proferentem
duogc &p dung vao viéc giai thich HDBH nham
han ché, loai trir nhitng truong hop lam dung
quyén soan thao hop ddng dé cé loi cho bén
soan thao. Viéc ap dung nguyén tic nay khong
chi bao vé su cong bang giira cac bén ma con
bao vé cac nguyén tic khac trong quan hé hop
ddng nhu thién chi, trung thyc?.

2! Loai hop ddng nay dugc goi 1a hop dong gia nhap (adhesion contract), & Viét Nam, nha lam luat goi 1a
hop dong theo mau (standardized form contract). Xem thém F. Kessler (1943), Contracts of Adhesion--some
Thoughts about Freedom of Contract, Colum.L.Rev., 629

2 Xem Quyét dinh s6 35/2015/QD-TTg sira ddi, bo sung Quyét dinh s6 02/2012/QD-TTg vé viéc ban hanh
danh muc hang hoa, dich vy thiét yéu phai dang ky hop df)ng theo mau, diéu kién giao dich chung.

2 Pbi voi cac loai hinh bao hiém khong bét budc, tuy vao loai hinh bao hlem DNBH dy kién kinh doanh,
DNBH ty xay dung ni dung hop dong bao hiém, quy tic san pham bao hiém, didu khoan bao hiém, biéu phi
bao hiém va phai dat dwoc sy phé chuén cua B9 Tai chinh (bao hiém nhan tho, bao hiém strc khoe), hodc phai
dang ky véi B Tai chinh (bao hiém xe co gidi), hodc khong bude phai dat dugce phé chuén hay thyc hién thu
tuc dang ky voi Bo Tai chinh (céc loai hinh bao hiém phi nhan tho khac). Xem Diéu 39, Diéu 40 Nghi dinh
) 73/2016/ND-CP quy dinh chi tiét va huéng dan thi hanh mot sé diéu cia Luat KDBH va Luat stra d6i, bd
sung mot sd diéu cua Luat KDBH nam 2014.

** Xem khai ni¢gm vé hop dong theo mau tai Pidu 405 B luat Dan sy 2015: “Hop dong theo mau la hop dong
gom nhitng dieu khodn do mgt bén dwa ra theo mau dé bén kia tra 1oi trong mét thoi gzan hop Iy, neu bén
duge dé nghi tra 161 chap nhdn thi coi nhu chap nhdn toan bo noi dung hop dong theo mau ma bén dae nghz
da dwa ra. Hop dong theo mau phai dwoc cong khai daé bén duoc. dé nghi biét hodc phai biét vé nhitng nji
dung cua hop dong Trinh tu, thé thirc cong khai hop dong theo mau thuc hién theo quy dinh cua phap luat”;
va khoan 5 Piéu 3 Luat Bao vé quyén loi ngudi tiéu dung nam 2010: “Hop d‘ong theo mau la hop dong do to
chike, cd nhan kinh doanh hang héa, dich vu soan thao dé giao dich véi ngueoi tiéu ding”.

2 Xem Gillette, Clayton P. (April 8, 2009), Standard Form Contracts, NYU Law and Economics Research
Paper No.09-18, http://ssrn.com/abstract=1374990, truy cép ngay 30/12/2021

26 Xem Piéu 1.7 ciia PICC quy dinh vé& nguyén tic contra proferentem.
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Nguyén tic Contra proferentem duoc ap
dung khi HPBH c6 diéu khoan khong rd rang,
viéc giai thich phai dwoc tién hanh c6 lgi cho
bén mua bao hiém. Ngoai ra, khi van dung
nguyén tic nay ddi voi giai thich nhimg diéu
khoan riéng biét cia HPBH, nhu diéu khoan
loai trir trach nhiém bao hiém cua DNBH,
nhiing diéu khoan nay phai dugc giai thich gidi
han, trong khi d6 céc thoéa thuan vé& pham vi
bao hiém, diéu kién bao hiém phai dugc giai
thich mé rong dé dam bao viéc giai thich co
loi cho bén yéu thé trong quan hé bao hiém?.
Vi¢e van dung nay cling hoan toan phu hgp véi
khoan 3 Diéu 405 BLDS nam 2015 nham han
ché ap dung cac diéu khoan mién trach nhiém
clia bén dua ra hop ddong theo mau.

Tuy nhién, cau héi dugc dit ra 1a: Khi nao
thi tranh chdp vé nodi dung diéu khoan trong
hop ddng bao hiém giita cic bén s& dugc xem
xét 12 tranh chép giai thich diéu khoan “khong
16 rang”, hay bat ctr khi nao c6 xung dot vé
viéc giai thich tir ngit, diéu khoan trong HDBH
gilra cac bén, diéu khoan do duong nhién dugc
xem la “khong ro rang”, va ap dung nguyén
tac Contra proferentem mot cach tirc thi? Liéu
céc nguyén tic chung vé giai thich hop dong co
dugc ap dung trong viéc giai thich diéu khoan
khong 16 rang trong HDBH?

Theo kinh nghi€ém cua Hoa Ky, lién quan
dén viéc xac dinh c6 ton tai didu khoan khong
1& rang trong hop ddng bao hiém hay khéng,
va xac dinh co ap dung nguyén tic contra
proferentem hay khong, thi co quan giai quyét

tranh chap (Toa 4n, trong tai...) c6 tham quyén
dé xac dinh liéu c6 ton tai diéu khoan, thuat
ngit khong rd rang trong tranh chip vé giai
thich ndi dung HDBH hay khong?®. Khi ngon
tir trong hop dong rd rang, thi co quan giai
quyét tranh chap khong duoc phép giai thich
thém dé xac dinh y dinh cua cac bén, chi khi
nao ngdn tir kho hiéu, khong rd nghia, thi co
quan giai quyét tranh chip méi thuc hién viéc
giai thich HDBH.

Mot thuat nglt trong HDBH c6 nghia den
don gian, dé hiéu, ciing c6 thé trd nén khong
13 nghia khi dwoc 4p dung vao mét tinh hudng
tranh chip cu thé. Mot tir c6 nghia den duoc ap
dung trong tinh hudng nay, c6 thé khong con
mang y nghia nhu vay khi 4p dung vao tinh
hudng khac. Khai niém “khong rd rang” trong
HDBH thinh thoang 1 sy mo ho, thiéu rd rang
trong viéc 4p dung nén dé tao ra nhiing cach
giai thich hop 1y khac nhau®.

Noi dung HPBH giy tranh chép giira cac
bén khong duogc xem 1a tdi nghia néu don gian
chi vi noi dung diéu khoan phtc tap va cin sy
giai thich. Noi dung d6 ciing khong tdi nghia
chi vi ¢6 vai ngudi khong hiéu nodi dung cua
diéu khoan trong HPBH. Quan trong hon,
khong hin bat ctr khi ndo c6 tranh chip lién
quan dén viéc giai thich HDBH, diéu nay ciing
khong khién noi dung HDBH t6i nghia, mo hd.

Tom lai, truéc khi 4p dung nguyén tic
Contra proferentem trong giai thich HDBH, dé

tranh tinh trang lam dung viéc giai thich chéng

27 Xem Robert H Jerry, Douglas R Richmond (1996), Understanding Insurance Law, 2™ edition, Carolina
Academic Press LLC, tr.136; James M.Fischer (1992), Why are insurance contracts subject to special rules
of interpretation?Text versus Context, 24 Ariz. St. L.J. 995, 1004-05.

2 Robert H. Jerry II, Douglas S. Richmond (2012), Tldd, tr.138.

¥ Tom Baker, Kyle D. Logue (2017),Tidd, tr.64.
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lai ngudi soan thao HPBH bét cir khi ndo ¢
tranh chap lién quan dén giai thich diéu khoan
trong HDBH, co quan giai quyét tranh chip
can phai xac dinh su ton tai diéu khoan “khong
1o rang”, tir ngit “tdi nghia” trong HDBH gay

tranh chap gitra cac bén.

Kinh nghiém xét xtr tai Hoa Ky cho thiy,
sau khi xac dinh sy tdn tai tranh chép vé noi
dung thuat ngit, diéu khoan trong hop dong,
Toa an xem xét néu HPBH di xic dinh y
nghia cua thuét ngir, co quan giai quyét tranh
chép s€ st dung khai niém dugc ghi nhan
trong HPBH, mién 1a khai niém d6 khong trai
v6i quy dinh phap luat. Tiép dén, néu HPBH
khong xac dinh y nghia thuat ngit, co quan
giai quyét tranh chap s& giai thich ¥ nghia
thong thuong, nghia den cua thuit ngii, trir
khi thuat nglt d6 dugc sir dung mang y nghia
chuyén nganh riéng biét.** Khi gap phai tur
ngit, hay diéu khoan trong HPBH tao ra su
khong rd rang, t6i nghia, viéc giai thich phai
dugc tién hanh trong tong thé hai hoa noi
dung cua ca HPBH, trong mdi quan hé giira
cac didu khoan v6i nhau®'. Nhitng thuat ngi
gidng nhau trong cac diéu khoan khac nhau
ctia don bao hiém phai dugc giai thich théng
nhat. Khi hop dong c6 mot diéu khoan khong
16 nghia, diéu khoan d6 khong thé duoc giai
thich tach roi HDBH?2.

BAN VE DU AN LUAT

Trong thuc tién xét xur tai Viét Nam,
dbi voi viéc giai thich cac thuat ngit trong
HDPBH, Toa an hi¢n chua c6 lap luan xac
nhén viéc ton tai diéu khoan mo hé), khong
rd nghia khi van dung nguyén tic Contra
proferentem chéng lai DNBH 1 bén soan
thao. Piéu nay c6 thé din dén viéc lam dung
nguyén tic Contra proferentem bat cit khi
nao co tranh chap vé giai thich thuét ngi, noi
dung trong HDBH.

Vi du, An 1¢ s6 22/2018/AL vé vu 4n tranh
chap hop dong bao hiém giita nguyén don la
ong Pang Van L va bi don 1a Cong ty TNHH
bao hiém nhan tho C (sau ddy goi 1a Cong ty
C). Bi don cho rang ba H d4 vi pham nghia vu
cung cap thong tin vé tinh trang bénh 1y khi
ky hop ddng bao hiém. Cu thé, tai cau hoi s6
54 ctia don yéu cau bao hiém ngay 25/3/2009
“Loét duong tiéu hoa, xuat huyét tiéu hod, viém
tuy, viém Kkét trang, kho ti€u thuong xuyén, kho
nudt, hodc rdi loan tai da day, rudt gan hodc ti
mat?”, ba H da danh dau vao 6 khong, trong
khi theo bién ban hoi chan sb 42/BV-99 ngay
03/9/2009 thé hién ba H c6 tién sir dau da day
hai nam. Bi don cho réng 16i loan tai da day la
dau da day, nhung theo nguyén don thi khong
c6 tai liéu, chung ctr chirng té bénh dau da day
chinh 14 rdi loan tai da day. Do hai bén c6 cach

hieu khong thong nhat vé cum tir “rdi loan tai

30 Robert H. Jerry II, Douglas S. Richmond (2012), 7ldd, tr.138.

31 Xem them Didu 2046, Bo luat dan su tiéu bang Louisiana, nguyén van: “When the words of a contract
are clear, no further interpretation may be made to determine the parties’intent. Ambiguity in an insurance
policy must be resolved by construing the policy as a whole; one policy provision is not to be construed
separately at the expense of disregarding other policy provisions”.
32 Whitlock, 2011 U.S. Dist. LEXIS 114006, citing Farr, 218 S.E.2d 431. See also State Farm Life Ins. Co.
v. Beastin, 907 S.W.2d 430, 433 (Tex. 1995) (“Toa dn phai dac biét luu y voi viéc tach biét mot cum tir, cau
hodc phcfn riéng biét cua hop do”‘ng biét lap khoi béi canh chung hodc cac diéu khoan khac”); Forbau v. Aetna
Life Ins. Co., 876 S.W.2d 132, 133-34 (Tex. 1994) (“khong nén tach biét mot cum tir, cdu hodc phén [cua
hop dong] khoi tong thé ciia né va dwoc xem xét tach biét voi cac diéu khoan khac”).
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da day” dugc néu tai cau hoi s6 54 cua don
yéu ciu bao hiém nén di dan dén phat sinh
tranh chap.

Nhu véy, ddy 1a tinh hudng hai bén trong
quan hé HDBH c¢6 tranh chéap vé ndi dung cau
hoi trong don yéu cau bao hiém, va dwa ra cac
cach hiéu khéc biét nhau, vi vay, Toa an can
phai 1am 1 c6 ton tai tranh chip vé nodi dung
khong r6 rang” trong HDBH. Tuy nhién, trong
vu an nay, Toa an da khong ldp luén dé dua
ra phan quyét ma khing dinh rang cum tir “rdi
loan tai da day” 1a ngodn tir ciia hop dong kho
hiéu nén da ap dung phuwong phap giai thich
bang cach tham chiéu dén tap quén tai dia diém
giao két hop dong dé giai thich hop ddng theo
quy dinh tai khoan 4, Piéu 409 BLDS niam
2005% “Khi hop dong c6 diéu khodn hodc ngén
tir khé hiéu thi phdi dwoc gidi thich theo tdp
quén tai dia diém giao két hop dong”. Tiép
dén, Toa an 1ap luan phuong phap nay khong
dua ra két qua thich hop cho viéc giai thich ndi
dung cum tur “rdi loan tai da day”. Do do, Toa
an phai 4p dung cac phuong phap giai thich
khac, va da chon ap dung truc tiép quy dinh
vé giai thich hop dong theo mau dé giai thich
n6i dung tai cau hoi s6 54 ciia don yéu cau bao
hiém. Giai thich hop dong theo mau dugc quy
dinh tai Khoan 2, Diéu 407 BLDS niam 2005
nhu sau: “Trong truong hop hop dong dan sw
theo mau cé diéu khoan khéng ré rang thi bén
dira ra hop dong theo mau phai chiu bat loi khi

gidi thich diéu khoan d6™**. Tir 46, Toa an dua

ra phan quyét c6 loi cho BMBH 1a ba H, lya
chon céach hiéu “réi loan da day” khéng bao
gdm bénh dau da day.

C6 thé nhéan thay rang: mét la, Toa an da
khong triét dé ap dung cac nguyén tic duoc
quy dinh tai BLDS khi tién hanh giai thich
hop dong. Phap luat Viét Nam wu tién viéc
xac dinh y chi chung cta cac bén, cu thé
khoan 1 Piéu 409 BLDS nim 2005 quy dinh
“Khi hop dong cé diéu khoan khéng ré rang
thi khéng chi dira vao ngén tir ciia hop dong
ma con phdi can cit vao y chi chung cua cac
bén dé gidi thich diéu khoan a6, va khi nao
¥ chi chung khong thé xac dinh rd, thi méi
st dung cac cong cu giai thich khac dga vao
su suy doan;* hai la, Toa an da khong lap
luan dé chi ra su ton tai khong rd nghia cua
thuat ngir “rdi loan da day” trong don yéu
cdu bao hiém, ma khing dinh diy la thuat
nglr “khong rd nghia”, va ap dung quy dinh
vé giai thich hop ddng theo mau. Péi v6i hop
ddng bao hiém nhan tho ma ba H tham gia,
DNBH dua ra tit ca cac diéu khoan cua hop
ddng, néu BMBH dong ¥ tham gia bao hiém
df”)ng nghia véi viéc che”ip nhan toan bd ndi
dung hop ddng theo diéu khoan ma DNBH
da dua ra, va khong dugc dam phan, thoa
thuan vé viéc bd sung, sua ddi diéu khoan cua
hop dong bao hiém’. Vi vay, HDBH nhan
tho trong tranh chép 1a hop dong theo miu;
do d6, theo quy dinh cua khoan 2 Diéu 407
BLDS niam 2005, khi hop dong bao hiém co

3 Quy dinh tai Pidu 409 BLDS nim 2005 twong tmg voi Didu 404 BLDS niam 2015.
3% Quy dinh tai khoan 2 Diéu 407 BLDS nam 2005 nay twong ung véi khoan 2 Piéu 405 BLDS nam 2015.

35 Nguyén Ngoc Dién (2018), Tldd, tr.105.
3¢ Theo khoan 1 Diéu 407 ctia BLDS nam 2005.
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diéu khoan khéng rd rang thi doanh nghiép
bao hiém phai chiu bat lgi khi giai thich
diéu khoan d6. Bén canh d6, viéc giai thich
hop ddng bao hiém con dwoc quy dinh tai
Piéu 21 Luét Kinh doanh bao hiém nhu sau:
“Trong truwong hop hop dong bdo hiém c6
diéu khodan khéng ré rang thi diéu khodn dé
duoc giai thich theo huwong co loi cho nguoi
mua bdo hiém”. Do do, trong vu 4n nay, cum
tr “rdi loan tai da day” tai cau hoi sb 54 cua
Don yéu cau bao hiém 1a mot cum tir khong
rd rang, do do, can giai thich theo hudng co
loi cho BMBH la ba H. Mac du Toa an lua
chon 4p dung cac quy dinh vé giai thich hop
dong theo miu va giai thich hgp dong bao
hiém dé xac dinh viéc uwu tién cho BMBH
khi don yéu cau bao hiém khong rd rang la
hoan toan phu hop véi quy dinh phap luat,
tuy nhién c6 khiém khuyét trong viéc thiéu
1ap luan dé truy tim y chi chung cua cac bén
trong tranh chip, va khong néu co so nao dé
khing dinh thuat ngir “rdi loan da day” trong
don yéu ciu bao hiém co y nghia khong rd
rang, tao tién dé dé Toa 4n 4p dung nguyén
tac giai thich hgp dong bao hiém theo hudng
¢6 loi cho BMBH.

An 1é nay da tao ra mot thyc tién ap dung
nguyén tic Contra proferentem khi giai thich
HPBH (bao gom ca don yéu cau bao hiém)
chéng lai nha soan thao 1a DNBH khi c6 diéu

khoan hodc ngon tir khé hiéu.
3. Khuyén nghi trinh ty 4p dung cc nguyén
tic giai thich hop dong bao hiém

Khi d4 x4c dinh c6 ton tai diéu khodn, thuat

nglr co y nghia khong rd rang va phai giai thich,

BAN VE DU AN LUAT

cac nguyén tic giai thich HDBH can dugc luu

y nhu sau:

Thir nhit, cac diéu khoan trong HDBH
phai duoc giai thich theo y nghia thong
thuong cia BMBH dbi véi loai san pham
bao hiém do, trir truong hop viée sir dung tir
nglt mang y nghia k¥ thuét va chuyén mon,
nhitng tr nglt dugc st dung véi y nghia k¥
thuat va chuyén mon phai dugc giai thich
theo y nghia chuyén biét nay. Khong duogc
tién hanh giai thich v6 1y hodc guong gao dé
mo rong hodc han ché pham vi ap dung cua
diéu khoan HPBH, vuot qua nhitng gi dugc
dy tinh mét cach hop ly trong cac diéu khoan
cua HDBH.

Thik hai, giai thich mot thuat ngit, hay diéu
khoan khoéng rd nghia, viéc gidi thich phai
tuan theo cdc nguyén tic giai thich chung vé
hop dong dugc quy dinh trong B luat Dan
su. Piéu khoan khong rd nghia phai dugc giai
thich trong bdi canh chung ciia toan bo HDBH;
trong moi quan hé véi cac diéu khoan khac cua
HDBH. Viéc giai thich phai dam bao cac ky
vong hop 1y cua cac bén dua trén thuc tién va
tap quan ctia nganh bao hiém.

Thir ba, néu sau khi 4p dung cac quy tic
chung vé giai thich hop dong, sy mo hd van
con ton tai, diéu khoan khéng rd nghia trong
HDBH s€ duoc giai thich theo hudng co6 loi
cho nguodi duge bao hiém. Khi d6, cac thoa
thuan vé pham vi bao hiém, diéu kién bao hiém
duogc giai thich theo xu huéng mé rong pham
vi 4p dung, trong khi d6 cac diéu khoan loai
trir trach nhiém bao hiém, gidi han trach nhiém
bao hiém sé& duoc giai thich theo xu hudng thu
hep pham vi 4p dung m
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