M HOC VIEN TU PHAP

MOT SO VAN DE PHAP LY PHAT SINH KHI XU LY KY LUAT LAO DONG
TRONG THGI KY DICH BENH COVID - 19

) . Tran Thi Thanh Binh'

Tom tat: Ky luat lao dong la nhitng quy dinh vé viéc tudn theo thoi gian, cong nghé va diéu
hanh san xuat, kinh doanh do nguoi su dung lao dong ban hanh trong noi quy lao dong va do phap
ludt quy dinh’. Viéc ban hanh cac quy dinh vé ky luat lag dong ciing nhw viéc dp dung cdc ché tai
doi voi nguoi lao dong co hanh vi vi pham ky ludt la quyén cua nguoi sur dung lao dong. Tuy nhién,
day la quyén co gioi han trong khuon kho cdc quy dinh cua phdp ludt. Neu vi pham hodc virot ra
khoi gioi han khuon kho do, viéc xu ly ky ludt cua nguoi sw dung lao dong doi voi nguoi lao dong
sé bi xac dinh la trai phap ludt. Khi do, nguoi swr dung lao dong sé phai chiu ché tai phap ly cho vigc
xu Iy ky ludt lao dong trai phap luat. o

Keé tir thoi diém dai dich Covid-19 bung phat o Trung Quoc hoi cuoi nam 2019, sau do lan rong
ra toan cau, con ngugi phai hoc cach song chung voi virus SARS-CoV-2 ciing nhu thay doi thoi
quen lam viéc. Lién tiép trong hai nam 2020 va 2021, Viét Nam ciing phdai ganh chiu s tac dong cua
dai dich nay. Gian cdch xa hoi lién tuc va bat ngo khiéen cac to chirc, doanh nghiép khong co lua chon
nao khac ngoai viéc phai tim mo hinh lam viéc vua tdp trung theo truyén thong khi co diéu kién va
lam viéc tir xa, truc tuyén mot cach linh hoat nham duy tri hoat dong san xuat, kinh doanh lién tuc
trong giai doan binh thuwong maoi. Sy thay doi phwong thirc lam viéc thich vmg voi hoan canh dich
bénh cua nguoi sur dung lao dong co mat tich cuc la tiép tuc duy tri hoat dong san xudat kinh doanh
cua doanh nghiép. Tuy nhién, do phdp ludt lao dong chua thay doi kip voi su thay doi phuong thirc
lam viéc moi nén nhiéu khi nguoi su dung lao dong lai gap kho khan trong viéc dp dung phdp ludt
lao dong, dac biét la trong viec xur Iy ky ludt lao dong. Neu khong can trong, viéc xur Iy ky ludt lao
dong cua nguoi sur dung lao dong rat co thé bi Toa an xac dinh la trai phap ludt khi co tranh chap
xay ra sau nay. Vi vay, trong bai viéet nay, tac gia tap trung nghién_ciru mot so van dé phap ly lien
quan den trinh tu, thu tuc xu ly ky ludt, dwa ra cac vuong mdc va dé xuat giai phap nham khac phuc
nhitng kho khan cua nguoi su dung lao dong trong qua trinh xur Iy ky ludt sa thai lao dong, dam bao
cho hoat dong bén vitng cua doanh nghiép trong boi canh dich bénh Covid - 19.

Tir khoa: Ky ludt lao dong, sa thai, trinh tw thu tuc, truc tuyén, nguoi lao dong.
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Abstract: Labor discipline comprises regulations on compliance to the time, technology and
administration of production and business issued by employers in labor regulations and regulated
by law. The employers have rights to issue labor regulations as well as apply sanctions to their
employees for violation of these regulations. However, these rights are limited in legal frame and in
case of being out of the legal frame, application of discipline on employees will be considered illegal
and legal sanction will be applied to employers for that.

Since the outbreak of the Covid -19 Pandemic in China in the end of 2019 and spreading to
other countries globally, people must learn to live with SARS-CoV-2 as well as change work habits.
In 2020 and 2021, Vietnam is also affected by this pandemic. With unexpected and continuous social
distancing, organizations, enterprises have no choice than application of online working and direct
working to maintain production and business activity in the normal new situation. The change of
work mode adapting to pandemic situation applied by employers has positive result of maintaining
production and business activity. However, because legal regulations have not being updated with
the change of work habit, employers find difficulties in applying labor law, especially in applying
labor sanction. Without consideration, labor sanction applied by employers can be judged illegal by
the court in case of disputes arisen later. Therefore, in this article, the author focuses on studying
some legal issues related to order, procedure in applying discipline and mentions obstacles as well
as proposes solutions to overcome difficulties of employers in applying labor discipline of dismissing
employees, ensuring sustainable activity of enterprises in Covid-19 pandemic situation.
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! Cong ty Luat trach nhiém hiru han Ha Nam, Doan Luat su tinh Ha Nam.
2Piéu 117 Bo luat Lao dong nam 2019.

2



1. Tinh hop phap va hau qua phap ly ciaa
viée xir ly ky luat lao dong trai phap luat

Tranh chip vé xir ly ky luét lao dong 1 1a loai
tranh chip lao dong pho bién trong thuc tién giai
quyet tranh chap tai Toa 4 an, Tt ngay 01/10/2020
dén ngay 30/9/2021, trong s 3. 142 vy énlao dong
ma cac Toa an da thu 1y giai quyét thi tranh chép vé
xur 1y ky luat sa thdi, don phuong chdm dut hop
dong lao dong 1a 796 vu, chlem 25,33%°. Nghién
ctru thyc tién xét xtr cho thay bén thang kién nhiéu
hon trong cac vu 4n tranh chép vé xur Iy ky luat
lao dong sa thai 1a nguoi lao dong. Can ctr, Iy do
thua kién chu yéu la do nguoi su dung lao dong
khong tuan thu dung trinh tu, tht tuc theo quy
dinh phép luat khi xtr 1y ky luat lao dong, hanh vi
vi pham ky luat lao dong cua nguoi lao dong
khong duoc quy dinh cu thé trong Noi quy lao
dong cua nguoi st dung lao dong hodc nguoi st
dung lao dong da vi pham nguyén tac xur 1}’/ k}”/
luat lao dong. Nguyen nhén c6 thé do nguoi sir
dung lao dong du c6 khi da duoc tu van phap Iy
nhung chua hiéu dugc day du quy dinh phap luat
lao dong vé cac yéu td cau thanh nén tinh hop
phép cua viéc xu 1y ky luat lao dong hodc co khi
xem nhe quy dinh phap luat, coi nhe thdm chi
noéng voi chu quan, ph1en dlen chi quan tam dén
hanh vi vi pham cta nguoi lao dong, cam xtic cua
nguoi chu s dung lao dong khong xem xét toan
dién cac yéu tb phap 1y lién quan. Khi xu ly ky
luat lao dong trai phap luat, ngoa1 vige bi “mang
tleng vi pham phap luat, nguoi sir dung lao dong
con phai chiu trach nhi¢ém phap 1y doi vai viée
vi pham ctia minh. Trong 04 hinh thirc xir ly ky
luat, tranh chap phat sinh chu yeu khi nguoi lao
dong bi nguoi sir dung lao dong xtr Iy ky luat lao
dong bang hinh thure sa thai. Day 1a hinh thure xtr
ly ky luat lao dong nang nhat va vi Vay hau qua
phap 1y ciing 1a 16n nhat néu xay ra viéc xir Iy ky
luét lao dong sa thai 1a trai phap luat.

Dé xéc dinh viée xur Iy ky luat lao dong cua
ngu’ol str dung lao dong noi chung, sa thai noi
riéng 1a hop phép hay khong hop phap, tham
phéan hay luat su cin cir vao nhiing tinh tiét, su
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kién va chimg cur ¢6 trong ho SO vu 4n dé danh
gia toan dién tat ca cac yeu t6 cAu thanh cia quan
h¢ phap luat tranh chap vé xu ly ky luat lao dong
Khi dam bao day du cac yéu tb cAu thanh thi viec
xur ly ky luat dugc xéac dinh 1a hop phap con néu
chi can c6 mdt trong cac yeu to cau thanh dudi
day vi pham quy dinh phép luat thi viéc xur 1y ky
luat lao dong s€ dugc xac dinh 1a khong hop
phap.

Thir nhit, gitta cdc bén tranh chip ton tai
quan hé hop dong lao déng hop phap. Quan hé
xur 1y ky luat lao dong do Bo luat Lao dong
(BLLB) dleu chinh chi dugc ap dung khi gitra
cac bén ton tai quan h¢ lao dong theo hgp dong
lao dong Néu gitra céc bén 1a quan hé hop dong
lam viéc theo Luat Vién churc gitta nguoi sir dung
(don vi sy nghié€p cong 1ap) va vién chure thi vi¢e
xu ly ky luét pha1 tuan thu theo quy dinh cua
phap luat vé vién chic mac du nhung tranh chap
vé xur ly ky luat nay van do Toa an thuy ly giai
quyét theo quy dinh cua B0 luat T4 tung dan sy,
duoc xac dinh 14 tranh chap lao dong

Thir hai, nguoi lao dong pha1 c6 hanh vi vi
pham ky luat lao dong. Trong qua trinh thyc hién
hop dong lao dong, nguoi lao dong co thé ¢6
nhiéu hanh vi vi pham nhung khong phai hanh
vi vi pham nao cling 1a hanh vi vi pham ky luat
lao dong. Chi c6 nhirng hanh vi vi pham ma phap
luat lao dong xac dinh 1a vi pham ky luat lao
dong thi nguoi str dung lao dong mdéi duge quyen
xur 1y ky luat lao dong. Cac hanh vi vi pham ky
lut lao dong phai duoc nguoi str dung lao dong
quy dinh cu thé trong Noi quy lao dong. Noi quy
lao dong cuia doanh nghiép phai quy dinh cu thé
cac hanh vi vi pham ky luat lao dong cia nguoi
lao dong va hinh thic xtr Iy ky luat lao dong
tuong ung véi hanh vi vi pham*. Phap luat lao
dong quy dinh nghiém cam xu ly ky luat lao
dong doi véi nguoi lao dong c6 hanh vi vi pham
khong dugc quy dinh trong ndi quy lao dong
hodc khong thoa thuan trong hop dong lao dong
da giao két hodc phap luat vé lao dong khong c6
quy dinh®.

3 Dy thao Béo cao tong két cong tac nam 2021 va phwong hudng, nhiém vu trong tim cong tac nam 2022 ciia cac
Toa an (https://www.toaan.gov.vn/webcenter/portal/tatc/tailieu2022; https://tapchitoaan.vn/bai-viet/xet-xu/nhung-
thanh-tich-noi-bat-trong-cong-tac-xet-xu-nam-202 1 -cua-toa-an-nhan-dan5617.html).

4Pidu 118 BLLD nam 2019 va Didu 69 Nghi dinh s 145/2020/ND-CP ngay 14/12/2020 ctia Chinh phi Quy dinh
chi tiét va hudng dan thi hanh mot s diéu cua Bo luat Lao dong vé diéu kién lao dong va quan hé lao dong.

5 Khoéan 3 DPiéu 127 BLLD nim 2019.
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Thir ba, viéc xtr Iy ky luat lao dong phai tuén
thu nguyén tac xur Iy ky luat lao dong, duoc quy
dinh tai Piéu 122 BLLD nim 20196,

Thir tw, hanh vi vi pham ky luat lao dong
phai con thoi hiu xu ly ky luat lao dong. Thoi
hiéu xtr Iy ky luat lao dong 14 06 thang ké tir ngay
xdy ra hanh vi vi pham hodc 1a 12 thang truong
hop hanh vi vi pham lién quan tryc tiép dén tai
chinh, tai san, tiét 10 bi mat cong ngh¢, bi mat
kinh doanh cta ngum su dung lao dong hoac 1a
60 ngay trong mot sO truong hop dac biét’. Trong
thot hiéu xu 1y ky luét lao dong, ngu:0'1 su dung
lao dong phai ban hanh quyét dinh xtr 1y ky luat
lao dong.

Thik nam, quyet dinh xur ly ky luat lao dong
phai do nguoi cé tham quyen xu 1y ky luat lao
dong ky. Nguoi co tham quyén xur Iy ky luat lao
dong, ky quyet dinh xu 1y ky luat la ngudi co
thim quyen giao két hop dong lao dong bén phia
nguoi su dung lao dong quy dinh tai Khoan 3
Diéu 18 cua BLLD nidm 2019® hodc nguoi duge
quy dinh cy thé trong Noi quy lao dong’.

Thir sdu, phai dam bao tuan thu ding trinh tu
thu tuc xur ly ky luat lao dong ma phap luat quy
dinh. Trinh ty, thu tuc xir Iy ky lut lao dong co
ban gdm cac budc nhu sau'®:

Budc 1: Lap bién ban vi pham khi phat hién
nguoi lao dong ¢6 hanh vi vi pham k§/ luat lao
dong tai thoi diém xay ra hanh vi vi pham va
thong bao dén cong doan co so hodc ngudi dai
dién theo phap luat cua ngu:(n lao dong chua du
15 tudi. Trudng hop ngudi s dung lao dong phat
hién hanh vi vi pham ky luat lao dong sau thoi
diém hanh vi vi pham da xay ra thi thuc hién thu
thap chimg cr chimg minh 18i ctia ngudi lao
dong.

Budce 2: Nguoi su dung lao dong thanh 1ap
Hoi dong xu 1y ky luat lao dong va guri Thong
bao/Glay moi hop xir Iy ky luat lao dong dén cac
thanh phan tham gia hop xur 1y ky luat va phai
bao dam rang cac thanh vién tham gia hop nhan
dugc Thong bao/Glay moi hop. Ngu(n su dung
lao dong phai giri Thong bao/Gidy moi hop xir
ly ky luat lao dong toi cac thanh vién tham gia

6 Piéu 122 BLLD niam 2019 quy dinh nguyén tic, trinh tu, thi tuc xu 1y ky luat lao dong:

1. Viéc xu Iy ky ludt lao dong dwoc quy dinh nhw sau:

a) Nguoi st dung lao dong phai ching minh duwoc 16i ciia ngueoi lao dong;
b) Phai co su tham gia cua to chire dai dién nguoi lao dong tai co so ma nguoi lao dong dang bi xu Iy ky ludt la

thanh vién;

¢) Nguoi lao dong phdi co mdt va co quyén tu bdo chita, nho ludt su hodc t6 chire dai dién nguoi lao dong bao chita;
truong hop la nguoi chuwa dii 15 tui thi phai c6 sw tham gia ciia nguoi dai dién theo phdp ludt;

d) Viéc xwr Iy ky ludt lao dong phai dwgc ghi thanh bién ban.

2. Khéng duwoc ap dung nhiéu hinh thirc xir Iy ky ludt lao déng doi véi mét hanh vi vi pham ky ludt lao dong.

3. Khi mot nguoi lao dong dong thoi c¢6 nhiéu hanh vi vi pham ky ludt lao dong thi chi ap dung hinh thirc ky ludt

cao nhat twong ung voi hanh vi vi pham nang nhat.

4. Khong dvoc xut Iy ky ludt lao dong doi voi nguoi lao dong dang trong thoi gian sau day:
a) Nghi om dau, diéu dwong; nghi viéc dwoc s dong ¥ ciia nguoi sir dung lao dong;

b) Dang bi tam giit, tam giam;

¢) Dang cho két qua cua co quan c6 tham quyén diéu tra xdc minh va két lugn doi véi hanh vi vi pham dwoe quy

dinh tai khoan 1 va khoan 2 Piéu 125 cuia Bo luat nay;

d) Nguoi lao dong nit mang thai,; nguoi lao dong nghi thai san, nuéi con dudi 12 thang tud{. i
5. Khong xur Iy ky ludt {ao dong doi voi nguoi lao dong vipham‘kﬁ ludj lao dong trong khi mac bénh tam than hodc
mot bénh khac lam mat kha nang nhan thirc hodc kha nang diéu khién hanh vi cuia minh.

7 Piéu 123 va Diéu 122 BLLD nim 2019.

8 Khoan 3 Diéu 18 BLLD nam 2019 quy dinh ngudi giao két hgp dong lao dong bén phia nguoi st dung lao dong

1a nguoi thuge mot trong cac truong hop sau day:

a) Nguoi dai dién theo phap luat cia doanh nghiép hoac nguoi dugc uy quyén theo quy dinh ctia phap luat; .
b) Nguoi dung dau co quan, t6 chitc co tu cach phap nhan theo quy dinh cua phap luét hodc nguoi duge iy quyén

theo quy dinh cua phap luat.

9 Piém I Khoan 2 Diéu 69 Nghi dinh sé 145/2020/ND-CP ngay 14/12/2020 caa Chinh phu quy dinh chi tiét va
huéng dan thi hanh mot s6 diéu cua Bo luat Lao dong vé didu kién lao dong va quan hé lao dong.

10Pidu 70 Nghi dinh s6 145/2020/ND-CP ngay 14/12/2020 cta Chinh phii quy dinh chi tiét va huéng din thi hanh
mot sd diéu cua Bo luat Lao dong vé didu kién lao dong va quan hé lao dong.
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hop xur Iy ky luat lao dong it nhét 05 ngay lam
viée trude ngly tién hanh hop xu ly ky luat lao
dong. Thong bao/Glay mo1 hop phai néu rd ndi
dung, thoi gian, dia diém tién hanh cudc hop xtr
1y ky luat lao dong, ho té€n nguoi bi xur 1y ky luat
lao dong, hanh vi vi pham bi xtr 1y ky luat
lao dong.

Budc 3: Xac nhén thoi gian, dia diém hop xir
ly ky luat lao dong. Sau khi nhin dugc Thong
bao/Giay moi hop, dai dién cong doan co so va
nguoi lao dong phai xac nhan thoi gian, dia diém
hop v6i nguoi su dung lao dong. Trudng hop
khong thé tham du hop theo thong bao thi nguoi
lao dong va nguoi str dung lao dong thoa thuin
viéc thay doi thoi gian, dia diém hop Truong
hop khong thoa thuan duoc thi nguoi stir dung lao
dong quyét dinh thoi gian, dia diém hop.

Budc 4: T6 chirc hop xur ly ky luat lao dong
theo nhu Thong bao/Gidy moi hop Truong
hop nguoi lao dong hodc dai dién cong doan co
s6 khong xac nhan tham du cudc hop hodc da xac
nhan nhung Vang mdt tai cudc hop thi nguoi st
dung lao dong van tién hanh hop xu 1y ky luat
lao dong. Tai cudc hop ndy, nguoi sir dung lao
dong phai xac dinh rd hanh vi vi pham ky luat
lao dong, chimg minh 16i ctia nguoi lao dong.

Truong hop nguol lao dong bi xtr 1y ky luat
lao dong la thanh vién cua t6 chirc dai dién cong
doan co s& (Ban Chap hanh cong doan co s0),
nguoi st dung lao dong phal ¢6 van ban thoa
thuan v6i ban lanh dao cia to chic dai dién
nguoi lao dong tai co sd khi ky luat sa thai.

Budce 5: Lap bién ban hop xu 1y ky luat lao
dong, thong qua bién ban va lay chir ky cua
nhitng nguoi tham dy cudc hop, nhét 14 chix ky
cta nguoi lao dong va dai dién cong doan co so.
Truong hop c6 nguoi khong ky vao bién ban thi
nguoi ghi bién ban néu rd ho tén, 1y do khong ky
(néu cd) vao noi dung bién ban.

Truong hop nguol lao dong bi xtr 1y ky luat
lao dong l1a thanh vién ctia t6 chirc dai di¢n cong
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doan co s& (Ban Chip hanh cong doan co sor)q,
nguoi su dung lao dong va ban lanh dao cua t6
churc dai dién ngu:o1 lao dong khong thong nhat,
thoa thuan dugc viéc xir ly ky luat sa thai, nguoi
su dung lao dong phal o van ban bao cho co
quan chuyen modn vé lao dong thudc Uy ban nhan
dan cap tinh!'!,

Budc 6: Ban hanh quyet dinh xtr Iy ky luat lao
dong va giri dén cac thanh vién tham du hop xu ly
ky luét lao dong Khi ban hanh quyét dinh xurly ky
luat, nguoi sir dung lao dong pha1 luu y dén tham
quyen nguoi ky quyet dinh xir Iy ky luat lao dong
va thoi diém ra quyet dinh. Quyet dinh phai duoc
ky trong thot hiéu xur ly ky luat va sau 30 ngay ké
tr ngay bao cho co quan chuyen mon vé lao dong
thudc Uy ban nhan dan cép tinh ddi véi truong
hop nguoi lao dong bi xtr 1y ky luat 1a thanh vién
Ban Chép hanh cong doan co so.

Thir bdy, phai c6 can cu khi ap dung hinh
thtre xur 1y ky luat lao dong Phép luat lao dong
quy dinh 04 hinh thire xtr Iy ky luét lao dong12
Can ctr vao tinh chat, mic do  nguy hiém, mirc
d6 thiét hai xay ra hodc c6 thé xay ra cua hanh
vi vi pham ky ludt lao dong ma nguoi sir dung
lao dong s& cu thé hoa tu:ng hanh vi vi pham
ky luat lao dong ctia nguoi lao dong trong Noi
quy lao dong. Khi xtr Iy ky luat lao dong,
nguoi su dung lao dong phai can cur vao quy
dinh phap luat'?, ndi quy lao dong hop phap da
ban hanh xac d1nh nhung chung ctr thyc té
nguoi lao dong da vi pham dé lua chon, ap
dung hinh thirc xtr ly ky luat lao dong nao cho
tuong xing.

Hau qua phap 1y cua viéc xtr Iy ky luat lao
dong, nang nhat 1a sa thai trai phap luat'* ma
nguodi st dung lao dong s€ bi Toa an budc phai
chiu la: )

- Phai huy quyét dinh xtr Iy ky luat lao dong
va phai nhan nguoi lao dong tr¢ lai lam viéc theo
hop dong lao dong da giao két néu van con thoi
han hop dong. Truong hop khong con vi tri, cong

' Khoan 3 Piéu 177 BLLD nam 2019; khoan 2 Piéu 25 Luat Cong doan nim 2012.
12Piéu 124 BLLD nam 2019 quy dinh 04 hinh thtrc xur Iy ky ludt lao dong gom: Khién trach, Kéo dai thdi han nang

luong khong qua 06 thang, cach chirc va sa thai.

13 Piéu 125 BLLD nam 2019 va Diéu 69 Nghi dinh sé 145/2020/ND-CP ngay 14/12/2020 cua Chinh phu quy dinh
chi tiét va huéng dan thi hanh mot sé diéu cua Bo luat Lao dong vé diéu kién lao dong va quan hé lao dong.

14 Piéu 131 va Piéu 41 BLLD nam 2019, Diéu 73 Nghi dinh s6 145/2020/ND-CP ngay 14/12/2020 ctia Chinh phu
quy dinh chi tiét va huéng dan thi hanh mot sb diéu cua Bo luat Lao dong vé diéu kién lao dong va quan hé

lao dong.
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viée da giao két trong hop dong lao dong ma
nguoi lao dong van mudn lam vi€e thi hai bén
thoa thuin dé sira d6i, bd sung hop dong
lao dong.

- Phai thanh toén tién luorng cho nguoi lao
dong trong nhu’ng ngay nguorl lao dong khong
dugc lam viée tir khi nguoi lao dong bi sa thai
trai phap luat dén khi nhan ngudi lao dong tro lai
lam viéc, ngay xét Xt so tham hodc dén ngay hét
han hop dong lao dong.

- Phai bdi thudng 02 thang tién luong do viée
xu 1y ky luat lao dong sa thai trai phap luat.

- Truong hop ngu:o'i su dung lao d6ng khong
muon nhén lai nguoi lao dong va nguoi lao dong
dong ¥ thi hai bén thoa thuan khoan tién b01
thuong thém cho nguoi lao dong nhung it nhét
bang 02 thang tién luong theo hop dong lao dong
dé cham dut hop dong lao dong

- Phai dong bao hiém xa hoi, bao hiém y té,
bao hiém that nghiép trong nhung ngay nguoi lao
dong khong dugc lam viéc.

- Ngoai ra, nguoi st dung lao dong co thé
phai thanh todan mot s6 khoan tién khac nhu tra
tro cap thoi viéc, tién 14i cham thanh toan.

Néu thyc hién khong ding quy dinh ve thoi
han thanh toan cac khoan khi chdm dut hop dong
lao dong, khong tra hodc tra khong du tién trg
cap théi viée, trg cAp mat viée lam, tién boi
thuong cho nguol lao dong theo quy dinh cua
phép luat; thi ngu’orl su dung lao dong con co thé
phai bi xtr Iy vi pham hanh chinh v6i hinh thirc
phat tién 1én to1 20 triéu dong kém theo do6 1a cac
bién phap khéc phuc gom: Budc tra du tién trg
cap thdi viée, trg cap mat viéc lam cho nguoi lao
dong cong voi khoan tién 131 ctia s6 tién chura tra.

V6i ché tai do viée xtr 1y ky luat lao dong sa
thai trai phap lut néu trén, nguoi st dung lao
dong khong nhiing bi “mang tleng la thua kién
ma con phai chiu nhu:ng thi€t hai v€ kinh té tham
chi thiét hai 1a rat 16n néu nhu hop dong lao dong
1a loai khong x4c dinh thoi han, nguoi lao dong
dam nhan vi tri cap cao trong tap doan, c6 murc
luwong cao, thot han xét xir so tham bi kéo dai.
Thyc t& xét xtr tai Toa 4n da chi ra rang c6 nhleu
VU vi€c nguoi s dung lao dong da pha1 tra tién
boi thuong cho nguol lao dong do viéc sa thai
trai phap luat véi s tlen rat 16n, hang ty dong
tham chi hon chyc ty dong'.

2. Mot s6 van dé phap 1y phat sinh can
trao d01 vé xir Iy ky luat lao dong

Ké tir khi dai dlCh Covid-19 dién ra, xu
hu:ong lam vi€c tai nha (work from home) lam
viéc tr xa, 1am viéc tryc tuyén dan tro nén pho
blen va co kha ning thay thé kleu lam viéc truyén
thdng tai van phong, dang dan tro nén phd blen
trén toan thé gioi. Phuong phap hop tryc tuyén
bang cic phan mém giao tiép chang han nhu
Zoom, Mircrosoft Team, Google Meet,
Facebook, Zalo.. khong con 1a diéu gi xa la. Cac
cong viéc bao cao ndi bo cling duge tién hanh
bang cach truc tuyen thay cho cach thirc gap mat
truyén thong tai noi lam viéc. Viéc tmg dung
nhu:ng thanh tyu cong nghé da giup hoat dong
ctia cac to chirc, doanh nghlep duoc tlen hanh,
dién ra thuan 10’1 subn sé. Tuy nhién, néu mot
ngu:(n lao dong nao do vi pham ky luat lao dong,
nguoi st dung lao dong c6 thé ap dung cong
nghé, phuong thirc 1am viéc méi dé xir ly ky luat
lao dong khong va dugc Toa éan chép thudn
khong. B6i néu khong cén trong, néu sau nay
tranh chép lao dong phat sinh c6 thé dan dén viéc
xu ly ky luat lao dong cua nguoi st dung lao
dong la trai phap luat va luc do nguoi str dung
lao dong lai phai chiu trach nhiém vé hau qua
phép 1y xay ra. Nghlen ctru quy dinh phap luat
hién hanh, c6 mot s6 khia canh phap 1y lién quan.

Thir nhat, dia diém hop s& dugc xac dinh
nhu thé ndo trong méi truong ao.

Nhu trén da phan tich, khi t6 chirc hop xu ly
ky luat, nguorl st dung lao dong phai guri thong
bao/ g1ay moi hop cho nguoi lao dong it nhat la
trude 05 ngay Noi dung Thong bao/Gidy moi
hop phai ghi ro dia dlem hop. Truong hop nguoi
lao dong khong nhét tri thi hai bén phai thoa
thuan thay doi dia diém hop. Néu khong thoa
thuén duoc thi nguoi su dung lao dong moi ¢
quyen quyét dinh. . Vay, “phong hop 40” c6 duoc
xac dinh 14 dja diém hop khong.

Thir hai, viéc 1ap bién ban hop xu ky luat
trong truorng hop hop truc tuyén duoc xac dinh
nhur thé nao 1a hop 1é.

Cung nhu trén da phan tich, két thiic cudc
hop xur Iy ky luat, ngudi ghi bién ban hop xur 1y
ky luat lao dong phai thong qua ndi dung bién
ban va y€u cau nhiing nguoi tham gia hop ky
vao bién ban. Truong hop cé nguoi khong ky

15 Ban an phuc thdm sé 550/2021/LD-PT ngay 30/6/2021 cua Toa 4n nhan dan Thanh phd HS Chi Minh.
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bién ban thi phai néu 10 té€n va ly do khong ky.
Bién ban hop xtr Iy ky luat la chimg cur phap ly
vO cung quan trong dé néu co tranh chap xay
ra, Toa an s€ can cr vao chiing ctr nay dé danh
gia trinh tu, thu tuc xtr Iy ky luat lao dong ctia
nguoi st dung lao dong c6 hop phép va hop 1¢
khong Thong qua bién ban, Toa an s€ danh gia
qua trinh chirng minh 16i, hanh vi, mirc d9, tinh
chat vi pham ky luat lao dong cua ngudi
lao dong.

Thuc té phap luat Viét Nam hién | nay ¢ quy
dinh vé dir lidu dién tr. Cac phan meém hop truc
tuyén déu cho phép va c6 the gh1 lai dugc dudi
dang dir liu dién tir (tin nhén, am thanh, va ca
video gh1 lai bu01 hop) dé 1am bang chung Vigt
Nam cung da bat dau ap dung chir ky dién tur
song muc do 4 ap dung con vo cing han ché. Phap
luat lao dong cling khong quy dinh gidi han thoi
gian hop xur ly ky luat lao dong Do do, trén thuc
t¢, sau khi hop truc tuyén xir ly ky luat lao dong,
ngu:o’l str dung lao dong c6 thé gui bién ban hop
cho cac thanh phan phai tham du ky bién ban.
Tuy nhién, van dé phap 1y s& phat sinh khi ngudi
lao dong bi xtr 1y ky luat c6 thai do khong hop
tac, khong k}'/ bién ban. Viéc xur 1y ky luat lao
dong s€ tro nén kho khan hon nira khi thoi hiéu
xu ly ky luat lao dong lai sap hét. Mirc do tin
tuong, tin cdy vao chimg ctr dién tir cua nguoi
tién hanh t6 tung van con su e ngai cﬁng nhu tinh
phap ly cua chir ky dién tir do sy qua md1 me cua
no. Néu viéc xu ly ky luat lao dong bang cudc
hop tryc tuyén bi két luan 1a khong ding thi tuc,
khong nhu’ng bi x4c dinh la trai phap luat phai
chiu hdu qua phéap 1y ma con c6 thé bi phat tién
ttr 5.000.000 dong dén 10. 000.000 dong, s tién
nay s€ tang lén gap 2 lan ddi véi nguoi st dung
lao dong 1a t6 chirc!®.

Thir ba, viéc chimg minh 16i ctia ngudi lao
dong s& tré nén kho khan khi nguoi lao dong st
dung cac thu thuét, vién dan ly do gay kho khin
cho viéc to chirc cude hop xur Iy ky luat lao dong
nhu nghe khong 1o, duong truyen Xay ra sy 0
bi dut, gady. Vigc vién dan cac y€u to do s€ tac
dong manh dén qua trinh t6 chirc cudce hop xu ly
ky luat lao dong duoc dién ra thong sudt, dam
bao viéc chimg minh 15i, hanh vi vi pham va thé
hién ¥ kién quan diém vé viéc xir Iy ky luét lao
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dong ddi voi ngudi lao dong cta nhitng ngudi
tham gia hop xu 1y ky luat. Trong truong hop
ma nguoi lao dong cO tinh vién dan ly do nhu
Vay thi liéu Toa an c6 chap nhan tinh hop 1¢ cta
cudc hop khong‘? Ngu:ol str dung lao dong co
cach thirc nao, chung ctr nao dé chimg minh cho
viée ¢b tinh do cua nguoi lao dong khong?

Thir fir, xac dinh hanh vi vi pham ky luét lao
dong nhu thé nao khi ap dung phu:orng thuc lam
viée tir xa, tryc tuyén. Chang han, nguoi sir dung
lao dong da xac dinh thoi gian phai tham gia
cudc hop truc tuyén nhung nguoi lao dong phéi
sau 30 phut moi tham gla duoc. Luc do, nguoi
lao dong s€ vién dan rat nhiéu 1y do d6 13i cho
viéc két nbi khong duoc, khong dang nhap duoc,
may tinh hong, mat tin hleu internet, va bi nguoi
khéc danh cap dir liéu thong tin hen quan dén bi
mat kinh doanh ctia cong ty. Co rat nhidu Iy do s&
¢6 thé duoc ‘nguoi lao dong vién dan.

Thyc té cho thidy vién canh dich bénh
Covid-19 bi day lui hoan toan trong mot tuong
lai gan 1a khé c6 thé dién ra. Neu cho rang viéc
xt ly ky ludt lao dong truc tuyen la khong thé
duoc thyc hién trong thoi diém hién nay vi phap
luat lao dong khong quy dinh chi ti€t v€ van dé
nay thi nguoi str dung lao dong s& gap rat nhleu
kho khan trong cong tac quan 1y nhan sy, nht
1a khi thoi hiéu xur ly ky luét lao dong la twong
dbi ngan. Thuc té con cho thay viéc to chure
cudc hop xir ly ky luét lao dong tryc tuyén 1a
mot nhu cau hét stre can thiét va hop ly trong
doanh nghiép. Vi Vay, cac co quan chuc ning
can sdm ban hanh vin ban hudng dan cy thé
hon vé viée xtr Iy ky luat lao dong truc tuyen
lam co s& phap 1y dé ap dung. Toa an can sém
co hu:ong dan xét xir de khi xdy ra tranh chip
c¢6 can cu dé ap dung thong nhat phap luat.
Trong thoi gian do, d€ tu bao vé quyén va loi
ich hop phap cho mlnh cac t6 chuec, doanh
nghlep nén ban hanh quy che n6i bd quy ché ndi
bo vé lam viée truc tuyen hop xu ly ky luat tryc
tuyen dé 1am co so ap dung thong nhit va lam
can ctr minh chirng cho viéc thyc hién cac cong
viéc ctiia minh. C6 nhu vay, néu ¢6 xay ra tranh
chap xir 1y ky luat lao dong sau nay, nguoi str
dung lao dong mdi co thé ¢6 co s& tu bao vé
quyén va loi ich hgp phép cua minh./.

16 Pidu 18 Nghi dinh s6 28/2020/NDB-CP ngay 01/3/2020 cua Chinh phu quy dinh xir phat vi pham hanh chinh
trong linh vuc lao dong, bdo hiém xa hoi, dua ngudi lao dong Viét Nam di lam viée & nude ngoai theo hop dong.
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