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HOAN THIEN PHAP I.UAT NHAM NANG CAO HIEU QUA CONG TAC
PHONG CHONG TOI PHAM LOI DUNG CHUC VU,
QUYEN HAN TRONG KHI THI HANH CONG VU
Tran Hai Quén®

Tém tit: Toi loi dung chirc vu, quyén han trong khi thi hanh cong vu dwoc quy dinh tai Piéu
356 Bo ludt Hinh su (BLHS) nam 2015 sia doi, bo sung nam 2017. So véi t6i loi dung chirc vu,
quyén han trong khi thi hanh cong vu duoc quy dinh tai Piéu 281 Bé ludt Hinh sw nam 1999 duwoc
sita doi, bo sung nam 2009 thi Diéu 356 ¢6 nhiéu diém méi tao thudn loi i trong qud trinh diéu
tra, truy 1o, xét Xir cua cdc co quan chirc nang mdc di vdy nhung thuec tién van gap nhing kho
khan, viedng mdc nhie viéc dp dung tinh tiét “gdy thiét hai khac” tai khoan 1 Piéu 356 con khong
thong nhat; cong tac quan ly nguoi co chirc vy, quyén han; giam dinh xdc dinh vé thiét hai tai
san con nhiéu han ché... Trong pham vi bai viét nay sé tdp trung lam ré nhitng kho khan, vieéng
mdc trong phong, chéng cdc t6i pham ndy trong thoi gian t6i.

Tir khoa: Toi loi dung chirc vu, quyén han trong khi thi hanh cong vu, Bo ludt Hinh su.

Nhan bai: 17/12/2021; Hoan thanh bién tap: 23/12/2021; Duyét dang: 19/01/2022.

Abstract: The crime of abusing positions and powers while performing official duties is specified
in Article 356 of the Penal Code 2015 as amended and supplemented in 2017. Compared to the
crime of abusing positions and powers while on official duty. As stipulated in Article 281 of the 1999
Penal Code, which was amended and supplemented in 2009, Article 356 has many new points to
facilitate the investigation, prosecution and adjudication of the authorities, although However, in
practice, there are still difficulties and obstacles such as the inconsistent application of the “other
damage” circumstance in Clause 1, Article 356, the management of people with positions and
powers; The assessment of property damage is still limited... Within the scope of this article, we will
focus on clarifying the difficulties and obstacles in the prevention and combat of these crimes in the
coming time.
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1. Khai quat chung vé tdi loi dung chirc vu,
quyén han trong khi thi hanh cong vu

BLHS nam 1985 khong quy dinh riéng toi
loi dung chuc vu, quyén han trong khi thi hanh
cong vu ma quy dinh thanh t0i lgi dung chirc
vu, quyén han hodc lam quyén trong khi thi
hanh cong vu tai Diéu 221. Tiép d0, xuat phat
tir yéu cau dau tranh phong chéng t6i pham,
Diéu 221 BLHS nam 1985 dugc sta doi, bd
sung vao cac nam 1991, 1992 va dén nam 1997
tach t01 loi1 dung chuc vu, quyén han hoac lam
quyén trong khi thi hanh cong vy thanh 02 toi
bao gém: Toi loi dung chic vu, quyén han
trong khi thi hanh cong vu (Piéu 221) va toi

! Thac sy, Hoc vién Canh sat nhan dan.

lam quyén trong khi thi hanh cong vu (Piéu
221a).

Tu thuc tién xay ra nhiéu vi pham va toi
pham loi dung churc vy, quyén han trong khi thi
hanh cong vu tai ky hop thtr 6, Qudc hoi khoa X
thong qua ngay 21/12/1999 c6 hi¢u luc thi hanh
tir ngay 01/7/2000, t6i loi dung chirc vu, quyén
han trong khi thi hanh cong vu dugc quy dinh tai
Piéu 281 BLHS nam 1999.

Tai BLHS nam 2015 duoc stra d6i, bd sung
nim 2017 (sau day viét tat 1a BLHS nam 2015)
td1 lgi dung chuc vu, quyén han trong khi thi
hanh c6ng vu duoc quy dinh tai Diéu 356 ¢6 hiéu
luc thi hanh tir ngay 01/01/2018.

o
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So véi tdi lgi dung chuc vu, quyén han
trong khi thi hanh cong vu Diéu 281 BLHS
nam 1999 thi toi lgi dung chuc vu, quyén han
trong khi thi hanh cong vu dugc quy dinh Diéu
356 BLHS nam 2015 ¢6 nhitng diém méi nhu:
quy dinh rd vé ddu hiéu dinh t6i; quy dinh cu
thé vé thiét hai tai san mang tinh dinh luong;
1am rd cac tinh tiét tang nang trach nhiém hinh
su; thay d6i ting muc phat tién d6i v6i hinh
phat bd sung.

Tuy nhién, trong thuc tién thi hanh c6 nhleu
kh¢ khan, vuong mac trong viée diéu tra, truy t6
xét xtir nhu xac dinh tinh tiét vu 191? Bong co ca
nhén khac? Pham toi 02 1an trd 1én? Ngoai ra,
nguoi pham tdi 1gi dung chuc vy, quyén han
trong khi thi hanh c6éng vu con gdy nhiéu kho
khén cho qua trinh phat hién, diéu tra, truy t6, xét
Xur cua co quan chirc nang. Dé gdp phan thao g&
nhiing vuong mic, bat cap do, ngay 30/ 12/2020,
Hoi dong Tham phan Toa an nhan dan t6i cao
ban hanh Nghi quyét s6 03/2020/NQ-HDTP
hudng dan ap dung mot sb quy dinh cia BLHS
trong xét xur tdi pham tham nhiing va ti pham
khac v& chirc vu. Tuy nhién, thyc tién tién hanh
hoat dong phong, chong t6i pham loi dung churc
vu, quyén han trong khi thi hanh cong vu van con
khé khan, vuéng mic nhét dinh, giy anh huong
truc tiép t61 hiéu qua cong tac nhu chua c6 hudng
dan vé tinh tiét “gdy thiét hai khdc” tai khoan 1
Diéu 356.

2. Nhitng khé Kkhin, vuéng mic trong
qua trinh xiwr ly t¢i pham lgi dung chirc vu,
quyén han trong khi thi hanh cong vu trong
thyre tién

Theo bdo céo két qua cong tac 6 thang dau
ndm nam 2021 cta Cyc Canh sat kinh té - Bo
Cong an, toan luc lvong Canh sat kinh té da khoi
t6, diu tra 122 vu 4n/268 bj can vé tdi pham
tham nhiing, trong do, khoi td, diéu tra 34 vu
an/115 bi can pham tdi lgi dung chirc vu quyén
han trong khi thi hanh cong vu (chiém 27,9% vé
s vu va 42,9% vé bi can); nhiéu vu 4n gay hau
qué rat nghiém trong va dic biét nghiém trong
da va dang duoc phat hién, diéu tra, truy to, xét
xir voi nhing ban an nghiém khéc, xir ly diing
nguoi, dung tdi da tao dugc du luan tdt trong

o

quan ching nhan dan.

Mot sb kho khan, vudng mic cu thé trong
qué trinh xtr Iy t6i pham loi dung chire vu, quyén
han trong khi thi hanh cong vu:

Thi nhdt, kh6 khan trong viée ap dung Diéu
356 BLHS nam 2015.

- Tai khoan 1 Piéu 356 BLHS nam 2015 quy
dinh: “Nguoi nao vi vu loi hodc dong co ca nhdn
khac ma loi dung chirc vu, quyén han lam trai
céng vu gady thiét hai vé tai san tir 10.000.000
dong dén dwdi 200.000.000 dong hodc gdy thiét
hai khdc...” va Nghi quyét s6 03/2020/NQ-
HDTP ngay 30/12/2020 ctia Hoi dong thim phan
Toda an nhan dan tbi cao, khong huéng dan vé
tinh tiét “gdy thiét hai khdc”, diéu nay gy kho
khin, vuéng méc, khong thong nhat cho cac co
quan tién hanh t6 tung hinh su khi xac dinh va
xu 1y tinh tiét “gdy thiét hai khdc” do ngudi
pham 01 nay gay ra dac bi¢t 1a nhiing thi¢t hai
phi vat chat hogc khi khong thé giam dinh duoc
thiét hai.

- Toi pham loi dung chic vu quyén han
trong khi thi hanh cong vu lam anh hudng dén
uy tin clia co quan, to chirc, gy thiét hai t61 loi
ich cia Nha nudc, ciia xa hoi; quyén, lgi ich
hop phép cua to chirc va cong dan, dong thoi
gdy birc xtic trong quan ching nhan dan. Bén
canh do, to1 pham lgi dung churc vu quyén han
trong khi thi hanh cong vu 1a nguyén nhan phat
sinh cac t0i pham kinh té, chirc vu khac nhu:
Tham 6 tai san (Piéu 353); Nhan héi 16 (Diéu
354), Pua hi 16 (Didu 364); Mbi gidi héi 16
(Diéu 365); Lam dung chuc vy, quyén han
chiém doat tai san (Piéu 355); Vi pham quy
dinh v& quan 1y, st dung tai san Nha nu6e gay
that thoat, lang phi (Diéu 219)... gay anh huong
nghiém trong dén sy phat trién kinh té - xa hoi
clia dat nudc, sy uy tin cua Bang, Chinh quyén,
co quan to chirc... Tuy nhién, khoan 1, 2, 3
Diéu 356 BLHS nim 2015 quy dinh khung
hinh phat cao nhét cta toi nay 1a 05, 10, 15 nam
tu. Khung hinh phat nay la chua du strc ran de
dbi véi cac doi twong pham t6i ciing nhu dbi
v6i cac ddi twong dang co diéu kién, kha ning
thyuc hién to1 pham.

Thir hai, d6i voi d6i tugng pham toi.



Xuét phat tir cac ddc diém vé nhan than ciia
ddi tuong pham t61 191 dung chiric vu quyén han
trong khi thi hanh cong vu, do d6 cong tac
phong ngira, diéu tra toi pham nay gap rat nhiéu
kho khin do ddi twong 1a o trinh do chuyén
mon cao, quan hé xa hoi rong, dai da sb cac do6i
tuong trong sd ndy 1a Pang vién. Theo quy dinh
ctia Chi thi s6 26/CT-TW ngay 09/11/2018 cta
B6 Chinh tri vé tang cuong su lanh dao cua
Dang d6i véi cac co quan bao vé phap ludt trong
cong tac diéu tra xr 1y cac vu &n, vu viéce, theo
d6 khong ap dung bién phap nghiép vu dbi voi
bang vién khi chua khéi td bi can, trong khi
thoi gian qua dai da s cac ddi twong pham toi
nay la Pang vién.

Thit ba, vé giam dinh thiét hai tai san.

Trong thyc tién, tién hanh giam dinh thiét
hai vé tai san trong vu an pham t0i 191 dung
chtrc vu quyén han trong khi thi hanh cong vu
¢6 nhitng han ché nhu: Thoi gian giam dinh
dai; trinh d¢ chuyén mon cuia mot s6 Giam
dinh vién chwa dap tng duoc yéu cau vé giam
dinh tai san thiét hai; két qua giam dinh vé
thiét hai tai san do tdi pham gay ra gitra cac co
quan churc nang con khac nhau... dac biét 1a
vi€c gidm dinh xac dinh nhiing thi¢t hai phi vat
chét hodc khi khong thé giam dinh duoc thiét
hai, cting gay anh hudéng, kho khan tdi cong
tac xac dinh thiét hai, xtr 1y va thu hoi tai san
vé t0i pham nay.

Thik tw, vé cong tac kiém soat, giam sat doi
v6i ngudi co chite vy, quyén han trong khi thi
hanh cong vu.

Nguyén nhéan chinh dan dén hanh vi loi dung
chirc vu, quyén han trong thi hanh cong vu la do
nhan thire, nang lyc, phém chét dao dtrc cia mot
bd phan can b, cong chirc, Pang vién con han
ché. Cong tac giao duc dao dirc cong vu va xir Iy
vi pham dao duc cong vu chua that sy hi€u qua;
chwra phat huy hét vai tro néu guong cta can bo
lanh dao, quan ly cac c?ip; viéc ban hanh chinh
sach, phap ludt cia Nha nudc con cham, thiéu
quyét liét trong thuc thi nén hiéu qua chua cao. ..

Nhén thte va hanh dong cta mot s6 Cap 1y,
Chinh quyén trong phong ngira tdi pham loi dung
chitc vu, quyén han trong khi thi hanh cong vu con
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nhiéu han ché, dan t6i viéc cong tac phong ngira
chua thyue su dugc quan tam dung murc; cong tac
thanh tra, kiém tra, giam sat con bi buong 16ng,
yéu kém, dac bi¢t 1a trong cac linh vuc nhay cam
d& phat sinh sai pham nhu quan 1y, sir dung dat
dai, giai phong mat béng, thuc hién chinh sach xa
héi... Con ton tai tinh trang vu viéc pham to1 mang
tinh chat nghiém trong da xdy ra nhung lanh dao
cac co quan, don vi khong thong bao, chuyén g1a0
cho Co quan diéu tra ma chi tién hanh xir 1y noi bo
nham tranh anh huéng dén uy tin ctia co quan, don
vi minh.

3. Kién nghi hoan thién phap luit trong
phong, chdng tdi pham loi dung chirc vu,
quyén han trong khi thi hanh céng vu

Mot 1a, kién nghi stra d6i, bd sung toi loi
dung chirc vy, quyén han trong khi thi hanh
cong vu.

-pé nghi cac co quan chirc nang, dac biét 1a
Hoi dong tham phan Toa 4n nhan dan té cao ban
hanh quy dinh huéng dan vé tinh tiét “gdy thiét
hai khdc” tai khoan 1 Diéu 356 BLHS nam 2015
tao diéu kién thuan loi trong vi¢c didu tra, truy
td, xét xtr vé toi pham lgi dung chuc vy, quyén
han trong khi thi hanh cong vu.

- Tham muu cho lanh dao nganh chiric nang,
kién nghi Qudc hoi diéu chinh mirc hinh phat ddi
voi o1 dung chuc vy, quyén han trong khi thi
hanh cong vu tai khoan 1, 2, 3 Piéu 356 BLHS
nim 2015 theo hudng ting ning dé dam bao tinh
ran de cua phap luat hinh sy.

Hai la, d6i v6i cac co quan chire ning, dic
biét 14 lyc lugng Canh sat kinh té.

Trong thoi gian tdi, cac co quan chirc nang,
dic biét 1a luc luong Canh sat kinh té can thu
thap thong tin, tai lidu vé hoat dong ctia nhiing
can bo, Pang vién c6 lién quan dén cong tac
phong, chdng t6i pham tir cac ngudn hop phap,
cong khai nhu: N6i dung tudng trinh, khai bao
cua bi can, bi cdo, nguoi bi hai, nguoi lam
chimg; don thu khiéu nai td céo, kién nghi
khoi 6, to gidc, tin bao vé toi pham; két luan
thanh tra, kiém tra; thong tin cung cAp tir cac
co quan thong tin dai chung... dé dwa vao ho so
chuyén dé lién quan dén cong tac phong,
chdng t6i pham dé phuc vu diéu tra, nghién
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ctru; néu ¢o can ctr xac dinh hanh vi pham toi
thi bao cdo, phdi hop véi cap uy Pang quan 1y
can bo, Pang vién, c¢6 bi¢n phap xac minh, két
luan kip thoi, chu dong phong, chéng to1 pham
to1 loi dung chuc vu quyén han trong khi thi
hanh cong vu.

Ba la, dbi véi ©o quan giam dinh.

Lién nganh t6 tung 0 cap Trung uong can
s6m ban hanh hudng dan vé can cu, cach thirc
trung cau cac td chirc, ca nhan co6 trinh do
nang luc lam cong tadc gidm dinh, bao dam
tinh doc 1ap, khach quan cua hoat dong gidm
dinh; huéng dan viéc xem xét, danh gia va st
dung két luan giam dinh trong hoat dong to
tung dé bao dam viéc giai quyét cac vu an vé
td1 pham tham nhiing no6i chung va loi dung
chtrc vu quyén han trong khi thi hanh cong vu

noi riéng dugce chinh xac, khach quan va ding
phap luat. Sém ban hanh quy ché phdi hop
gilta cdc co quan tién hanh t6 tung vdi cac co
quan quan ly; gita cac co quan tién hanh t6
tung voi cac to chire giam dinh tu phap, trong
do xac dinh rd ndi dung, cach thuc, co ché
phdi hop cho phu hop véi tinh chat dic thu
cua giam dinh tu phap./.
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(Tiép theo trang 48)

Nghi dinh quy dinh vé quan 1y, bao quan tang
vat, phuong tién VPHC bi tam gitr, tich thu
theo thu tuc hanh chinh nam 2021 dang duoc
Chinh phu ldy ¥ kién nhan dan da c6 quy dinh
vé cac truong hop duoc giao phuong tién giao
thong VPHC cho td chirc, ¢4 nhan vi pham tam
giit, bao quan va truong hop duoc dit tién bao
lanh phuong tién giao thong bi tam gii theo thu
tuc hanh chinh. Quy dinh nay la hoan toan phu
hop, giup giam thiéu ap luc cho cic co quan
Nha nudce trong vi¢c bao quan phuong tién,
ddng thoi giup ddi tuong vi pham tiét kiém
duogc chi phi trong gitr, tranh dugc tinh trang
phuong tién bi hong khi tam giir tai cac kho bai
ngoai troi. Tuy nhién, theo tac gida nén mé rong
pham vi d6i tugng dugce ap dung bién phap nay
nhim giam thiéu ap lyc cho don vi tam gitr. Vi
du, dbi voi nhitng trudng hop hanh vi vi pham
don gian, ro rang, khong gay hau qua nghiém
trong va mo rong pham vi khong chi riéng dbi

©

v6i phuong tién giao thong vi pham ma 1a ddi
v6i phuong tién vi pham VPHC khac (phuong
tién van tai, cong cy, may moc duoc st dung
dé thuc hién VPHC)./.
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