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1. Phap luit cia Canada vé quyén tu do

ngon luan

- Co s6 phdp Iy ghi nhin quyén tw do

ngon lugn ¢ Canada

Canada la thanh vién cua mdt so van kién

Toém tit:

Quyén tu do ngon luan 1a mot trong nhitng quyén co ban clia con nguoi
duge ghi nhén trong cac van kién phap 1y quoc t€ cling nhu phap luat &
nhiéu quoc gia trén thé gidi, trong d6 cé Viét Nam va Canada. Mac du
phap ludt & hai quoc gia c6 quy dinh cu thé khac nhau nhung Viét Nam
hoan toan ¢6 thé hoc hoi kinh nghiém ir Canada dé hoan thi¢n hon cac
quy dinh cua phap luat trong nude vé van de ndy. Trong bai viet nay, tac
gid tap trung phan tich ndi dung va gidi han vé quyén tu do ngon. luan
dugc quy dinh trong phap ludt Canada; va dua ra mot s6 dé xuat trén co
s& phi hop v6i thyc tién & Viét Nam

Abstract:

The right of freedom of expression is one of basic human rights regulated
not only in international instruments but also in then domestic law of
several countries including Vietnam and Canada. Despite differences,
Vietnam can learn from the experiences from Canada to fulfill its
domestic law on the discussed matter. Within this article, the auther
focus on analysing the provisions and the limit of the right of freedom
expression in Canada and also gives out recommendations for Vietnam.

thoi ghi nhéan trong muc 1 (d) va (f) Dy luat
Nhén quyén cua Canada.

V6iy nghia nhin manh tAm quan trong cta
truyén thong ton gido ddi v6i xa hoi Canada
ciing nhu nhan phdm va gia tri con ngudi,

phép 1y quéc té ghi nhan quyén tu do ngdn
luan, bao gom Cong uoc vé quyen dan su va
chinh tri (Piéu 10), Cong wdc vé quyén tré
em (Diéu 13), Cong udc vé x6a bo moi hinh
thirc phan b1et chung toc (Piéu 5 (d) (V111))
Cong udc vé quyén cua ngu’cn khuyét tat
(Diéu 21), Tuyén bd chau My vé cac quyén
va nghia vu cua con ngudi (Piéu IV). Voi
su ton trong cac quyén ty do ctia con ngudi,
phép luat Canada da ghi nhan va quy dinh
ngay tai Phan I cua Hién phap nam 1982 -
Hién chuong vé cac quyén va tu do, dong

Hién chuong cua Canada vé cac quyén va tir
do bao gdm 34 muc véi 16i md dau “Canada
duwoc thanh Idp dwa trén nhitng nguyén tdic
cong nhdn sirc manh t6i cao ciia Chita va quy
tic ciia Phdp ludt”. Muc 2 cua Hién chuong
dd ghi nhan 4 nhom quyén ty do, trong d6
quyén tu do ngdn luan dugc khang dinh tai
muc (b): “moi ngu*o‘z déu ¢ cdc quyen tu do
co bdan” bao gom “tu do tw tLro'ng, niém tm
quan diém va ngon ludn, bao gom cd quyén
tir do bdo chi va cdc phiong tién truyén théng
khac™. Véi mot qudce gia theo hé thdng phap

! Muyc 2 (b): “Everyone has the following fundamental freedoms “freedom of thought, belief, opinion and
expression, including freedom of the press and other media of communication”. Xem tai https://perma.cc/

TM58-2844.
56 NGHIEN c!’m
LAP PHAP_ /s 22 (470) - T11/2022



https://perma.cc/TM58-2844
https://perma.cc/TM58-2844

luat Common c6 sy pha tron vai Civil law? va
¢6 md hinh co quan bao vé Hién phap 1a Toa
an t6i cao nhu Canada thi cac quyén va ty
do dugc ghi nhan trong Hién phap dong thoi
d3 dugc Toa an Tdi cao Canada giai thich
thong qua cac an 1¢ ciia minh. Tu giai thich
ctia Toa an toi cao trong cac vu vi¢c thuc
té, muc dich cta viée ghi nhan quyén tr do
ngon luan ¢ Canada dugc lam r3. Theo do,
viéc bao vé quyén tu do ngdn luan dugc dat
ra dya trén cic nguyén tic va gia tri co ban
thuc déy tim kiém va tim ra sy that, thtc déy
tham gia vao viéc dua ra cac quyét dinh chinh
tri xa hoi va 1 co hdi dé mdi cé nhan tu thyc
hién day da quyén ctia minh thong qua tu do
ngon luan’. Toa 4n Téi cao Canada dé khang
dinh méi lién hé giira quyén tu do ngon luan
v6i tién trinh chinh tri 1a méu chdt ctia muc
2 (b)*. Trén hét, tur do ngdn luan duogc danh
gia la cong cu quan ly dan chu. Ngoai ra, vdi
su bao vé cua Hién phap, quyén tu do ngdn
ludn & Canada hudng dén viéc khuyén khich
tim kiém sy that thong qua trao doi ¥ kién

2 Ving Québec theo hé thong phap luat Civil law.
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cO1 mé& va thuc déy ca nhan tu thuc hién déy
da quyén dé tir 46 truc tiép gin két ty do véi
pham gia con nguoi’.

- Nji dung phdp Iy vé quyén tw do ngon
lugn

Theo Bo Tu phap Canada, “ngon Iludn
du"O’c bao vé theo muc 2(b) du"ac dinh nghza

bat ky hoat dong hay truyen dat nao nham
truyen tdai hodc co gang truyen tai y nghia™®.
“Ngon luan” co6 the bao gom tat ca giai doan
cua qua trinh truyen dat thong tin tr nha san
xuat hay nguoi klen tao thong qua bén cung
cép, phan phéi, truyen tin, ban tin hoac trung
bay dén nguoi tiép nhan bao gom ca thinh gia
va nguoi xem’. Nhu vay, quyén tu do ngon
luan khong chi bao gdm quyén biéu dat niém
tin va quan diém ma con hudng toi bao vé ca
nguoi noi va nguoi nghe?. Thong qua cac an
18, ¢6 thé x4c dinh dugc danh sach cac hinh
thuc biéu dat dugc bao vé nhu 4am nhac, nghé
thuat, khiéu vii, quang cdo, cac dong tac van
dong thé chat, hanh khic voi cac biéu ngi’,
quang cao thuong mai'®, ap phich gay cha
¥ mang tinh hitu dung'', bang hiéu va bién

3 Xem: Dong 976 Vu Cong ty trach nhiém hiru han Irwin Toy v&i Quebec (Attorney General) vao nam 1989
https://scc-csc.lexum.com/scc-csc/sce-csc/en/item/443/index.do;
Xem: Dong 765 va 766 vu Ford v4i Quebec vao nam 1988 https://scc-csc.lexum.com/sce-csc/scc-csc/en/

item/384/index.do.

*Vu R. v. Keegstra, Vu viéc Cong ty bao chi Thomson véi Canada (A.G.) vao nam 1990, vy Harper voiws
Canada vao ndm 2004. Xem thém: https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2369/index.do.

3 B9 Tu phap, Charterpedia: Section 2(b) - Freedom of Expression, https://perma.cc/BAZ8-FCYS.

¢ Charterpedia: Section 2(b) - Freedom of Expression. Xem thém: https://www.justice.gc.ca/eng/csj-sjc/rfc-

dlc/cerf-ccdl/check/art2b.html.

"Dong 835 vu Dagenais vdi Canadian Broadcasting Corp nam 1994. Xem thém: https://scc-csc.lexum.com/

scc-csc/sce-csc/en/item/1204/index.do.

Dong 232 vu Rocket véi Royal College of Dental Surgeons of Ontario ndm 1990. Xem thém: https://scc-csc.

lexum.com/scc-csc/sce-csc/en/item/628/index.do.

§ Vu Edmonton Journal v&i Alberta (Attorney General). Xem thém: https://scc-csc.lexum.com/scc-cse/scc-

csc/en/item/555/index.do.
® Vu Weisfeld v. Canada vao nam 1995.

10Vy R. véi Guignard. Xem thém: https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1951/index.do.
Vu RJIR-MacDonald Inc. véi Canada (Attorney General). Xem thém https://scc-csc.lexum.com/scc-csc/scc-

csc/en/item/1290/index.do.

"'Vu Ramsden v. Peterborough (City). Xem thém https://scc-csc.lexum.com/scc-csc/sce-csc/en/item/1038/

index.do
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quang cao'?,... tham chi cac ndi dung khiéu
dam" hay nhitng phat ngén cong kich (co
ngoai 1& nhit dinh)' ciing 1a dbi trong duoc
bao vé quyén tu do ngén luan & Canada'®.

Chinh boi cac toa an ¢ Canada ap dung
nguyén tic trung lap trong xac dinh pham vi
bao vé ctia muc 2(b) Hién chuong nén noi
dung ctua ngdn luan cho du mang tinh cong
kich hoic 1a khong phd bién hay lam phién
cling khong thé bi tudc bo su bao vé theo
muc 2(b). La bén trung lap, Hién phap con
bao vé viéc thé hién ngdn luan cua ca sy
that va ca nhitng diéu khong dung va diéu
nay dugc minh chirng qua chinh cac vu viéc
thuc té nhu vu Canada véi Tap doan JTI-
Macdonald!®; vu R. v. Zundel’; vu R. v.
Lucas'®. Toa 4n Tdi cao Canada cho rang,
muc 181 cua Bo luat Hmh sy Canada véi quy
dinh nghiém cim truyen ba tin gia 13 vi hién
vi vi pham muc 2(b) Hién chuong".

Quyen tur do ngdn luén cling bao vé quyén
khong thé hién ngén luan cua moi ca nhan.
“Ty do ngon luan con bao gom quyén khong
néi gi hodc quyén khéng néi nhitng diéu nhat

dinh. Ban than sy im ldng ciing la mot hinh
thire biéu dat ma trong mot sé truong hop cé
thé dién ta diéu gi d6 ro hon ca ngon tir™.
Do d6, cac hinh thirc bit budc hay cudng ép
trong truong hop nay ¢ thé tao ra su han ché
cua muc 2 (b)*'. Tuy vy, trong tinh huong cu
the, Toa phiic tham Ontario da khang dinh
yéu cau doc 16i thé véi Nix hoang tai cac nghi
18 cong dan khong vi pham quyén ty do ngon
luan®. Nguoc lai, cac yéu cau phap Iy vé viée
phai ndp hay bao céo thong tin co thé din
dén su han ché quyén tu do ngdn ludn badi
viéc khong tudn thu nhitng yéu ciu nay bi
tring phat v6i hinh thirc phat tién hay phat
tu. Hanh vi tuan tha phap luat khong dong
nghia véi viéc budc phdi bay to sy ung ho
d6i voi luat phap? minh chimg nhu nghia
vu phai nop thué cho Chinh phu str dung dé
cap kinh phi cho cac sang kién lap phap (nhu
trg cAp .cong cdng cho cdc g cu vién trong
cudc bau cir dé trang trai chi phi cho chién
dich cua ho) khong dong nghia véi viéc thé
hién su tng ho dbi voi cac sang kién do>.
Theo d6, ndi dung ngdn luan khong can phai

12 Vu Guignard, supra; Vann Niagara Ltd. v6i Oakville (Town). Xem thém https://scc-csc.lexum.com/sce-

csc/sce-csc/en/item/2100/index.do.

3VuyR. v. Butle ndm 1992. Xem thém: https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/844/index.do.
Vavu Little Sisters Book and Art Emporium v. Canada (Minister of Justice) nam 2000 https://scc-csc.lexum.

com/scc-csc/sce-csc/en/item/1835/index.do.

14 Hate speech: vu Saskatchewan (Human Rights Commission) véi Whatcottmse, 2013. Xem thém: https:/
scc-csc.lexum.com/sce-csc/sce-cse/en/item/12876/index.do.

15 https://www.justice.gc.ca/eng/csj-sjc/rfc-dle/cerf-cedl/check/art2b.html.

16 Boan 60 vy Canada (Attorney General) véi JTI-Macdonald Corp: https://scc-csc.lexum.com/sce-csc/sce-

csc/en/item/2369/index.do.

17Poan 36, tldd, https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/904/index.do.

18 Poan 25, tldd, https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/904/index.do.

Vu R. v. Zundel: Case Analysis, GLOBAL FREEDOM OF EXPRESSION, COLUMBIA UNIVERSITY.
Xem thém: https://globalfreedomofexpression.columbia.edu/cases/r-v-zundel/

20 Slaight Communications Inc. véi Davidson ndam 1982. Xem thém: https://scc-csc.lexum.com/scc-csc/scc-

csc/en/item/450/index.do.

21 National Bank of Canada véi Retail Clerks’ International Union nam 1984. Xem thém: https://scc-csc.

lexum.com/scc-csc/sce-csc/en/item/23/index.do.

22 Vu McAteer v. Canada (Attorney General) nam 2014,

2 Vu Harper.
2 Vu Rosen v. Ontario.

% Dong 357 vu MacKay v. Manitoba nim 1989. Xem thém: https://scc-csc.lexum.com/scc-csc/scc-csc/en/

item/506/index.do.
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duoc tiép nhan va hiéu mot cach chu quan
méi duge bao vé theo Diéu 2 (b).

Nhu vay, Toa an tdi cao Canada da giai
thich quyén ty do ngén luin “theo nghia
rong”?. Theo cac gido su luat Hién phap
Kent Roach va David Schneerman, “cdch
tié'p cdan co muc dich va dinh hwéng “rong
va tw do” cua Toa an téi cao doi véi sw bao
vé ciia Hién phdp dé chdc chdn rang tdt cd
phuong thirc biéu dat du diéu kién déu dwoc
sw bdo vé cua Hién phdp””. Nho cach tiép
can va giai thich rd rang d6i voi muyc 2 (b),
céc toa an Canada thuong “dé dang xac dinh
vi pham” trong cac vu viéc thuc té.

Dé xac dinh biéu dat cu thé & mdi vu viéc
c6 1a ddi tugng dugc bao vé theo muc 2 (b)
Hién chuong hay khong, bén canh ndi dung
thi Toa 4n tdi cao con xem xét ca phuong
thirc va dia diém biéu dat ngon luan. Theo do,
néu phuong thirc hay dia diém biéu dat mau
thudn voi cac gia tri muc 2 (b) Hién chuong
mang dén (bao gém tu thuc hién, dam thoai
dan chi va tim kiém sy that) thi khong dugc
bao vé theo muc 2 (b)*. Vé phuong thic
biéu dat ngon ludn, cac phuong thirc duoc
sit dung dé truyén tai mot thong diép hay
chi mot phan hodc timg phan cua thong diép
déu dugc muc 2 (b) bao vé. Tuy nhién, Hién
chuong khong bao vé cac phuong thirc ngdn
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luan mang dang thac bao luc “cho du co y
nghia bao lc thé chat hay khéng thi ciing sé
khong dwoc bao vé theo muc 2 (b)”*. Tuc 1a
cac phuong thirc biéu dat ngon ludn bao luc
hay de doa bao luc nam ngoai pham vi bdo v¢
ciia muc 2 (b)*'. Minh chimg dién hinh nhu
phat ngdn chit van. Chit van c6 thé 1a dbi
tugng bao vé cia muc 2 (b) hay khong hoan
toan phu thudc vao tinh huéng thuc té can clr
vao phan tich cac quy dinh & muc 1 va muyc
2 (b) Hién chuong. Theo d6, néu chit van
cong khai voi bai phat biéu cong cong bao
ham cic mbi de doa thuc sy hodc su dung
ngodn tir kich dong thu dich c¢6 thé vi pham
B6 luat Hinh sy Canada bao gém cd cac quy
dinh vé toi pham thu dich. Tuong tu, khi bai
phat biéu dién ra trong mot khong gian cong
cong va cac phat ngon 6n ao nhu “la hét, ho
hét, chiri rua, hat ho hodc sw dung ngon ngir
xuc pham hodc tuc tiu” co thé cau thanh vi
pham tai muc 175 (1) B luat Hinh su vé toi
pha r6i%2. Nhu vay, hau hét cic phuong thirc
ngon luan déu dugc muc 2 (b) bao v¢ trur khi
n6 mang dang thuc bao luc hay de doa bao
luc. Theo do, trén thyc té, viéc xem xét ngoai
1¢ tap trung chu yéu vao phan tich dja diém
biéu dat ngon luan.

Quyén ty do ngdn ludn khéng mé rong
trén tat ca dia diém dién hinh nhu dia diém

26 Bo Tu phap, Charterpedia: Section 2(b) - Freedom of Expression, https://www.justice.gc.ca/eng/csjsjc/
rfe-dlc/cerf-cedl/check/art2b.html.

27 Kent Roach & David Schneiderman, Freedom of Expression in Canada. Xem thém: https://www.law.
utoronto.ca/utfl_file/count/documents/Schneiderman/Chapter%2010%20Roach%20Schneiderman.pdf.

28 Charterpedia: Section 2(Kent Roach & David Schneiderman, Freedom of Expression in Canada. Xem
thém: https://www.law.utoronto.ca/utfl file/b) - Freedom of Expression. Xem thém: https://www.justice.
gc.ca/eng/csj-sjc/rfc-dlc/cerf-cedl/check/art2b.html.

» Canadian Broadcasting Corp.

39 Vy Zundel (1992).

31 Greater Vancouver Transportation Authority, Poan 28 nam 2002. Xem tai: https://scc-csc.lexum.com/scc-
csc/sce-csc/en/item/1937/index.do;

Vu Suresh voi Canada (Minister of Citizenship and Immigration) ndm 2012. Xem tai: https://scc-csc.lexum.
com/scc-csc/sce-csc/en/item/1937/index.do;

Vu R v Khawaja nam 2012. Xem tai: https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/12768/index.do.

32 Legal No Man’s Land: The Law Ill-equipped to Deal with FHRITP Hecklers, NATIONAL POST (May
15, 2015). Xem tai: https://nationalpost.com/news/canada/legal-no-mans-land-the-law-ill-equipped-to-deal-
with-fhritphecklers.
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thudc tai san ca nhan nam ngoai pham vi
dugc muc 2 (b) bao vé do thiéu Véng su ap
dat bit bude cua Nha nude voi su biéu dat
nay boi hanh dong ctia Nha nuée 1a didu can
thiét dé két nbi véi quyén tu do ngon luan
duoc bao vé bai Hién chuong. Trong mot $6
vu viée, cac toa an cap thip hon cho rang, tu
do ngdn luan khong bao gdm vi pham ban
quyén. Phat hién nay 1a hop 1y boi co s6 cia
tu do ngdn luan khong bao gdm quyén tu do
st dung tai san riéng cua nguoi khac (nhu tai
liéu c¢6 ban quyén ciia ngudi khac) vi muc
dich ngon luan®. Nhu vdy, muc 2 (b) Hién
chuong khong tu dong dugc ap dung boi gioi
han thuc té vé quyén s6 hiru cua Chinh phu
v6i dia diém nhat dinh.

D6i v6i tai san cong, & thanh phd Montreal,
phan dong toa 4an t6i cao dang kiém nghiém
viéc ap dung muc 2(b) ddi voi loai tai san
nay*. Cho dén nay, trach nhiém chimg minh
thuoc vé bén nguyén don. V& ban chat, vin
dé co ban lién quan dén ngon luan ddi voi tai
san thudc sé hitu cua Chinh phu 1a li¢u do co
phai 1a mot dia diém cong cong dugc nguoi
dan mong doi Hién phap bao vé dé thé hién
tu do trén co s¢ ngon ludn ¢ noi d6 ma khong
mau thuan véi muc dich cia muc 2 (b) Hién
chuong hay khong. Dé xac dinh duoc diéu
nay, can xem xét chire nang lich st hodc thyc
té cua dia diém cu thé va quan trong méau chot
1a phai cAn nhic moi phuong dién dé xem xét
viéc biéu dat & dia diém cu thé d6 c6 1am suy
yéu cac gia tri nén tang cua tu do ngdn luan
hay khong. Trong vu Tap doan truyén thong
Canada, toa 4n dd phan tich yéu t6 thir hai
phai dugc tap trung xem xét & cac hoat dong
biéu dat thiét yéu chir khong chi 1a nhirng tinh
tiét phu, xay ra mot cach ngiu nhién trong
hoat dong nay. Diéu nay c6 thé minh ching
trong trudng hop cu thé nhu thim quyén thu

thap thong tin cia mdt nha béo tai toa an dé
thong béo cho cong chiing vé thu tuc td tung
cta toa. V& ban chat, day la dbi tuong thudc
pham vi bao vé cia muc 2 (b) Hién chuong
ngay cd trong truong hgp cé su thai qué cua
hinh thtre ngdn luén ndy nhu tu tap dam dong,
X0 day va theo dudi cac ddi tuong dé phong
van, quay ph1m hay chup anh...

Céc vén dé lién quan khac co the dan dén
phan tich liéu ngdén ludn & mot dia diém cu
thé c6 dugc bao vé boi muc 2 (b) hay khong
nhu khong gian d6 c6 phai 1a noi ton tai ty do
ngon luan theo truyén thong khong; trén thuc
té, dia diém do6 1a cua tu nhan hay do Chinh
phu quan ly hay la cta cong cong; li€u dia
diém d6 c6 phu hop véi viée ngdn ludn cong
khai o rang hoac li¢u hoat doéng cu thé c6 dat
ra yéu cau tiép can han ché va quyén riéng tu
hay khong; viéc can thi€p va trinh bay mot
thong diép bang ngén tir hay hanh dong co
phu hop véi nhiing gi dugc thuc hi¢n trong
khong gian do6 hay lai lam can tré nhitng hoat
dong nay.

Tu do ngdn luan thudng chi yéu cau Chinh
phi kiém ché khong can thiép vao viée thuc
thi quyén. “Ouan diém truyén théng, theo
thudt ngir thong tuc, quyén tw do ngén ludn
trong phan 2 (b) cam viéc “bit miéng”, nhung
khéng bt budc doi voi van dé phat thanh™.
Hoat dong phat thanh va phat song truyén
hinh ¢ Canada dugc diéu chinh b&i Luét Phét
thanh truyén hinh va cac quy dinh dugc Uy
ban Phat thanh va Truyén hinh Canada dua ra
phu hop voi luat. Cac quy dinh cta Lién bang
nghiém cim cac dai truyén hinh “phdt séng
tin tirc khong chinh xac hodc sai léch va dua
ra nhitng binh lugn mang tinh lang ma co kha
ndng gay nguy hiém cho ngueoi bi thi ghét dira
trén cac can cuw duoc liét ké”. Theo phién diéu
tran cong khai & muc 18 cua Luat, Uy ban ¢6

33 Compagnie générale des établissements Michelin v. C.A.W. Canada, 1997.
3 https://www.justice.gc.ca/eng/csj-sjc/rfc-dlc/cerf-cedl/check/art2b. html.

35 Vy thanh phd Montreal, dong 73 va 74.
36 Vy thanh pho Montreal, dong 43 va 45.
37 Haig, tr.1035.
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quyén dinh chi hogc thu hoi gidy phép cia dai
truyén hinh da duoc cip phep vi vi pham hoac
khong tuan thii bat ky diéu kién nao cia gidy
phép hoac 1énh bit budc hodc bt ky quy dinh
nao dugc dua ra theo Luat. Cac quy dinh phat
song lién bang lién quan dén tin tirc sai léch
hoic gy hiéu 1am bao gdm muc 8 (1) vé phat
thanh va muc 5 (1) vé phat song truyén hinh.
Theo bao cdo dugc dua ra boi Trang Politifact,
bat ky hé théng nao mudn phat song vo tuyén
dién ¢ Canada phai dugc Uy ban Phat thanh
va Truyén hinh Canada chip thuan. Ngudi
Canada nghi ngo tinh trung thuc cua chuong
trinh ¢6 thé ndp don khiéu nai 1én Uy ban. Khi
du cac don khiéu nai va bi phat hién 1a ¢d tinh
phat tan tin tirc gia thi hé thong d6 co thé bi
gi6i han hodc thu hdi gidy phép. Theo nguoi
phat ngon ciia Uy ban - Eric Rancourt thi dira
vao lich str cac khiéu nai khi Uy ban phai thu
hoi hodc tir chdi cap gidy phép do thuong 1a
truong hop rat nghiém trong. Uy ban da timg
phé duyét tin ttc tiéng A rép vao nam 2004
v6i diéu kién nha phan phéi phai chinh sira
ndi dung lam dung®. Gan day, trong nd Iyc
chéng lai sy anh huong cua nudc ngoai dbi
v6i cac cude bau cir & Cannada, Chinh phu
da thong qua Luat Hién dai hoa bau ct® va
stra d6i Luat Bau ctr Canada® dé cAm viéc st
dung céc dai truyén hinh bén ngoai Canada
gdy anh hudng dén cudc bau cir'.

Nhin chung, Chinh phu phai xac dinh

KINH NGHIEM QuOC TE

hinh thirc ngdn lusn nao duge hd tro dic biét
va Chinh phu ciing can xay dung dién dan
cho ngon luan va phai thuc hién theo cach
phu hop véi Hién chuong.

- Gidi han ciia quyén tw do ngon lugn

Muc 2 (b) v6i pham vi bao vé tuong ddi
rong nén trong phan 1én truong hop tinh
hop hién cua phap luat hodc hanh dong cua
Chinh phu phu thudc vao cac diéu kién quy
dinh tai muc 1 Hién chuong. Cac quyén tu
do noi chung va quyén tu do ngon luan noi
riéng dugc thuc hién va tuan tha véi gioi han
“hop Iy theo ludt dinh va cé thé dwoc minh
chitng ro rang trong mot xa hoi ty do va dan
chi”™2. Vi tam quan trong cua quyen tu do
ngdn luan, “moi no luc han ché quyen nay
can phai dirge xem xét ky ledng”. Diéu nay
c6 nghia 1a “khi co hanh vi xam pham vao
quyén dwge thiét Idp trong Hién chwong, cdc
toa dn sé quyét dinh liéu sw xdm pham nay
cua Chinh phu hay co quan khac co dwoc
coi la hop 1y hay khong™. Theo muc 1 Hién
chuong, de xéc dinh gi6i han vé quyen tu do,
Tda 4n can xac dinh hanh vi cu thé c6 duge
“quy dinh trong ludt”, “co hop ly” va “co
dwoc minh chirng ro rang trong mot xa hoi tw
do va ddn chu” khong®. Ba tiéu chi nay co
mdi lién hé v6i nhau; trong d6, & truong hop
cu thé khi da “cé dwge minh chiing ré rang
trong xd hoi tw do va dan chu” thi cling co
thé 1am rd mot phan cua tinh “hop 17,

3 Linda Qiu, Is Fox News Banned in Canada, POLITIFACT (14/7/2014), https://www.politifact.com/

punditfact/statements/2014/jul/14/facebook-posts/fox-news-banned-canada;

(click “See the Screenshot View”).

https://perma.cc/2PLD-737D

3 News Release, Government of Canada, Government of Canada Passes Elections Modernization Act

(14/12/2018),
passeselections-modernization-act.html.

https://www.canada.ca/en/democratic-institutions/news/2018/12/government-of-canada-

4 Canada Elections Act, S.C. 2000, c. 9, http://laws-lois.justice.gc.ca/eng/acts/E-2.01/Full Text.html, archived

at https://perma.cc/5J92-5QSH.

4 Pidu 330 Luat Bau cir di duoc stra ddi nim 2000; https://www.canada.ca/en/democratic-institutions/
news/2018/12/government-of-canada-passeselections-modernization-act.html.
“2Piéu 1 Hién chuong, https://www.mcgill.ca/dise/files/dise/cdn_rights.pdf.

# https://perma.cc/33SB-8LYW.

# Charterpedia: Section 2(b) - Freedom of Expression.

% Tir nam 1986, Toa 4n tdi cao dd 4p dung xem xét cac tiéu chi nay trong vu R. v.Oakes: Dong 103 Vu R. v.
Oakes vao nam 1986 https://scc-csc.lexum.com/scc-csc/sce-csc/en/item/117/index.do.
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“Mikc d¢ bdo vé ciia Hién phdp cé thé
thay d6i tiry theo tinh chdt thé hién ngén ludn
déi véivan dé... gia tri cua mot biéu dat ngon
ludn khong cao thi muc tiéu hanh dong cua
Chinh phii ¢6 thé dé dang thing thé”*. Theo
d6, co thé dé& dang “cé dwoc minh chimg
76 rang” hon d6i v6i trudng hop hoat dong
ngon ludn lam giam gia tri muc 2 (b) mang
lai, chang han nhu truong hop ngdn tir kich
dong thu dich, khiéu dam hoac tiép thi san
pham gay hai*’. Soi chiéu tir gia tri xa hoi cho
dén quy dinh ctia phap luat v&i nhimng truong
hop nay, B6 luat Hinh sy Canada quy dinh
ba toi danh khac nhau lién quan dén cong
kich thi han d6 1a muc 318 vé chu truong
diét chung, muc 319 (1) vé kich dong han thu
trong cong dong c6 kha nang dan dén pha v
hoa binh va muc 319 (2) vé hanh vi ¢b tinh
thac ddy han thu. Trong quyét dinh mang
tinh budc ngodt & vu R.v. Keegstra, Toa tdi
cao khéng dinh néu chi dat ¢ pham vi muc
2 (b) Hién chuong thi myc 319 (1) Bo luat
Hinh sy c6 sy xdm pham; tuy nhién, thuc té
phai dugc dat trong sy phan tich ¢ ca muc
1, theo d6, muc 319 (1) chung minh dugc la
mot “gioi han hop ly dwoc quy dinh boi phap
ludt trong mot xa hoi ty do va dan chu” va
tlep tuc huong tcn ‘muc tiéu vo cung quan
trong la phdat trién ngén ludn tir gid tri cot
101 cua quyén tw do ngon lugn™*®. Ngoai ra,

4 https://perma.cc/FW2J-C2WV.

luat nhan quyén con “tiép tuc kiém soat chat
ch&™* phat ngon cong kich nham muc tiéu
vao cac hanh vi phan biét ddi xtr co ban®.
Bén canh d6, d6i v6i nhitng truong hop it
¢6 minh chtng xi hoi dé ching minh thudc
pham vi gidi han tg do ngdn luan nhu trudong
hop quang cdo bau cir®!, Toa an c6 thé chip
nhan viéc chimg minh cho cac gidi han nay
theo quy dinh tai muc 1 Hién chuong bang
logic 1y luan va Iy do ma khong can cac minh
chung khoa hoc xa hgi™.

Viéc dat ra gioi han co lam giam quyen
tu do ngon ludn hay khong 1a yéu t6 cbt 15
dé quyet dinh. Viéc cam hoan toan véi mot
phuong thirc ngon luan s€ khé bién minh
hon khi chi cAm mot phan®. Gi6i han ddi
v6i quyén tu do ngén luan dugc bao dam boi
mot hinh phat dan sy thay vi xtr phat hinh sy
nhu phat t duoc coi 1a bién phéap thay thé
it gdy anh hudng trong xa hoi**. V4i pham
vi rong cua myc 2 (b) Hién chuong thi phan
16n cac vu viée thyc tién khi can chimg minh
tinh hop hién ctia mot van ban luat hay hanh
dong cua Chinh phu phu thudc vao cac tiéu
chi phan tich trong muc 1 Hién chwong. Hién
nay, Toa an tdi cao Canada dang xem xét vu
khang céo tir Toa phiic thim bang Ontario®
lién quan dén viéc xac dinh thAm quyén cua
canh sat trong viéc tu ¥ bat giit ¢é ngan chan
viéc phd v& hoa binh trong mot cude biéu

47 Tir nam 1986, Toa 4n tdi cao dd 4p dung xem xét cac tidu chi nay trong vu R. v.Oakes: Dong 103 Vu R. v.
Oakes vao nam 1986 https://scc-csc.lexum.com/sce-csc/sce-csc/en/item/117/index.do.
®VuR. v. Keegstra, nam 1990. Xem https://scc-csc.lexum.com/sce-csc/sce-csc/en/item/695/index.do.

4 Hate speech.

0 Pyeng Hwa Kang, Constitutional Treatment of Hate Speech and Freedom of Expression: A Canada - U.S.
Perspective, 2019. Xem http://journals.openedition.org/revdh/4109.

51 Muyc 330 (2) Luat D6i méi bau cir naim 2018 cta Canada quy dinh: “Trong sudt thoi gian bau cit, ngodi
Canada khéng ai dwoc phat séng quéng cdo bau cir lién quan dén cudc bau cir’”.

Elections Modernization Act, S.C. 2018, c. 31, https://laws-lois.justice.gc.ca/eng/annualstatutes/2018 31/

page-1.html.

52 Charterpedia: Section 2(b) - Freedom of Expression.

53 https://perma.cc/FW2J-C2WV.
5% https://perma.cc/33SB-8LYW.

55 Vu Fleming v. Ontario, 2018 ONCA 160, http://www.ontariocourts.ca/decisions/2018/20180NCA0160.

pdf, archived at https://perma.cc/SFXT-BVLE.
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tinh chinh trj khi mot c4 nhan bi bét véi muc
dich phong ngtra cho du c& nhan d6 chua
pham t61 hodc tham chi nghi ngd pham tdi co
vi pham muc 2 (b) Hién chuwong vé quyén va
tu do hay khong™.

Thuc tién ¢ toa, khi xem xét mot vin ban
luat hay hanh dong cua Chinh phu cé han
ché quyén tu do ngoén luan hay khong, Toa
an can cu vao muc dich va h¢ qua cia hanh
dong. Theo do, van ban luat hay hanh dong
cia Chinh pha c6 muyc dich nhim han ché
ndi dung ngoén luan dé kiém soat quyén tiép
can véi mdt thong tin nhét dinh hay dé han
ché kha nang ctia mot ngudi nd luc truyén tai
thong diép dé thé hién ban than 1a vi pham
muc 2 (b) Hién chuwong®. Ngay ca trong
truong hgp muc dich cua hanh dong phu hop
v6i myc 2 (b) Hién chuong, mot ca nhan van
c6 thé chimg minh hé qua hanh dong cua
Chinh phi xAm pham quyén ciia ca nhan d6
theo muc 2 (b) Hién chuong. Trong truong
hop ndy, ca nhan phai chi ra rang biéu dat
ngon luan cua minh dat dugc nhiing gia tri
muc 2 (b) Hién chuong mang lai nhu tham
gia vao viéc dua ra cac quyét dinh xa hoi va
chinh tri, tim kiém sy that va tu thuc hién
day di cac quyén ca nhan®. Trong khi gan
day, cac quyét dinh cua Toa an t6i cao van
dé cap dén nguyén tic xem xét hé qua trong
hanh dong ctia Chinh phu nhung duong nhu
Toa an khong ap dat mot loat yéu cAu ma mot
c4 nhan phai cho thiy gi4 tri dat dugc trong
ngon ludn cua minh ma thay vao do la cé xu
huéng dé ca nhan tim thay han ché cua vin
ban luat hay hanh dong cu thé ctia Chinh phu
v6i muc 2 (b) Hién chuong. Néu Toa an két
luan réng, mot van ban hay hanh déng cta
Chinh phu cho du la myc tiéu hay hé qua c6

KINH NGHIEM QuOC TE

su xam pham muc 2 (b) Hién chuong thi Toa
s& can nhic xem liéu truong hop cu thé ¢o
nam trong ngoai 1& ciia quyén tu do duoc quy
dinh trong muc 1 Hién chuong hay khong va
néu khong thudc ngoai 18 thi d6 chinh 13 hanh
dong vi pham quyén ty do ngdn ludn.

Nhu vay, voi sy ton trong gia tri dan chu
va quyén tu do cia con nguoi, Hién phap
Canada danh riéng mot Chuong goi 14 Hién
chuong vé céac quyen va ty do, trong do da
ghi nhan mot s6 quyén tu do ciing nhu 1a gioi
han cho viéc thuc hién quyen tu do.

2. Mt s6 dé xuit cho Viét Nam

Viét Nam va Canada déu 1a thanh vién
ctia nhidu vin kién phap 1y quéc té ghi nhan
quyén tu do ngon ludn nhu Céng wéc vé
cac quyen dan sy va chinh tri hay Cong udc
vé quyeén tré em... V&1 vige ton trong pham
gi4 con nguoi va gia tri cua ty do dan chu,
Canada va Viét Nam déu ghi nhan cac quyén
tu do bao gdm ca ty do ngoén luan trong
Hién phap cia minh®. Tuy nhién, phap luat
Viét Nam vé quyén ty do ngon luan ciing c6
nhitng diém khac biét cu thé so v6i phap luat
Canada. Trén co so nghién cuu phéap luat
Canada va phu hop véi diéu kién thyc tién &
Viét Nam, tac gia dua ra mot s6 dé xuét nang
cao hiéu qua thyc thi quyén ty do ngdn luén
& Viét Nam. Cu thé:

- Thir nhat, Viét Nam nén mé rong pham
Vi chii thé thy hwéng quyén tw do ngén ludn.

Trén co s& phap luat qudc té cling nhu
sw nhan thirc tir chinh quéc gia, Canada ghi
nhan quyén tu do ngdn luén cta “moi nguoi”
(méc du cling c6 nhitng gidi han dat ra véi
nguoi nudc ngoai theo ludt dinh trong mot sb
linh vuc nhu phat thanh truyén hinh). Diéu
nay tuwong thich véi tinh than cua viéc ghi

¢ Steph Brown, Breach of the Peace: ONCA Addresses Police Power to Arrest in Fleming v Ontario,
THECOURT.CA (ngay1/3/2019). Xem http://www.thecourt.ca/fleming-v-ontario/;

Freedom of Expression: Fleming v. Ontario, CANADIAN CONSTITUTION FOUNDATION (15/2/2019).
Xem https://theccf.ca/freedom-of-expression-fleming-v-ontario/, archived at https://perma.cc/FW2J-C2WV.
37 Vu Cong ty trach nhiém Irwin Toy, vu Keegstra. Xem: https://perma.cc/33SB-8LYW.

8 Xem thém: https://globalfreedomofexpression.columbia.edu/cases/r-v-zundel/.

59 Chwong 2 quy dinh “quyén con ngudi, quyén va nghia vu co ban ctia cong dan”.
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nhan quyén ty do ngdn ludn trong cac vin
kién phap 1y qudc té. Do 6, Viét Nam ciing
nén mé rong chu thé duoc huong quyén tu
do ngdn luan chir khong chi gigi han ¢ “cong
ddn” nhu quy dinh trong Hién phap nam
2013 ma con ¢ thé danh cho “moi nguwoi”
(khong loai trir viée dat gioi han cho nhitng
nhom d6i trong khac ngoai cong dan trong
linh vuc cu thé).

- Thit hai, Viét Nam c6 thé tham khao
kinh nghiém cua Canada trong viéc xac dinh
ro cdc hinh thiec “ngon ludn” dwoc bdo vé
theo quy dinh cua phap luat.

V& pham vi bao vé, mic du Hién chuong
cua Canada khong dua ra danh sach cac
phuong thirc dugc huong quyén tu do ngon
luan nhung tur diéu kién xac lap ngoai 1¢
quyén dugc quy dinh & muc 1 Hién chuong
va giai thich cua Toa an tdi cao da dan lam
r0 va dua ra dugc danh muc cac phuong
thirc ngdn luan duoc bao vé¢. Trén co s& xem
xét vu viée thuc té va d6i chiéu véi phap luat
Viét Nam, Viét Nam c6 thé tham khao 1am
r0 phuong thuc “ngoén luan” dugc bao vé
(c6 thé thong qua quy dinh ngay trong Hién
phap). Tir thuc tién khéc biét trong hé thong
phap luat ¢ hai quéc gia cling nhu diéu kién
thuc té, Viét Nam khong nhat thiét phai dua
ra danh muc liét ké nhung nén lam rd “ngon
Iuén” khong chi bao gdm céc hinh thirc phat
ngdn ma bao gdm ca khong phat ngon bai
trong nhiéu truong hop viéc im ling con c6
¥ nghia biéu thi mot thong diép rd hon la
phat ngon.

- Thir ba, Viéet Nam nén duwa ra tiéu chi
cu thé, ré rang dé xdc dinh cdc truong hop
ngoai lé cua viéc thyc hién quyén tw do ngon
ludn ngay trong quy dinh ciia Hién phdp hodc
trong mot van ban huéng dan ciia Chinh phii.

Ciing gidng nhu Canada, phap luat Viét
Nam khi ghi nhan quyén tu do ngdn luan
ddng thoi cling xac lap giéi han cua viéc
thuc hién quyén véi tinh than 13 “theo quy

dinh cua phap luat” ngay trong Hién phap
ctia qudc gia®. Tuy nhién, hinh thirc thiét 1ap
giéi han quyén ty do ngoén luan & Canada
va Viét Nam c6 diém khéc biét. Theo do,
Canada ghi nhan giéi han quyén nay ngay
trong Diéu 1 Hién chuong vdi cac tiéu chi
cu thé, bao gdém tinh “hop 1y, “duoc quy
dinh trong luat” va “dugc minh chung rd
rang trong doi séng xa hoi va dan chu”. Béi
v6i Viét Nam - 1a mot nuée phap quyén xa
héi chu nghia dugc “td chtrc va hoat dong
theo Hién phéap va phap luét, quan Iy xa hoi
bang Hién phap va phap luat™!, DPidu 25
Hién phap 2013 khi ghi nhan quyén ty do
ngon ludn ciing khang dinh “viéc thiee hién
cdc quyén nay do phdp ludt quy dinh”. Nhu
vay, Hién phap nam 2013 chwa dua ra duoc
tiéu chi rd rang dé xac lap gidi han ma phai
thong qua cac quy dinh ¢ nhiéu vin ban quy
pham phap luat khac nhau (nhu Luat Bao
chi ndm 2016, Luat Tiép can thong tin nim
2016,...) va diéu nay din dén sy phuc tap
v6i cong dan khi mubn danh gia nhanh mot
hanh dong caa Chinh phii ¢6 anh huéng dén
quyén tu do ngén ludn ctia minh hay khéng.
Tt viéce trién khai cac quy dinh vé quyén ty
do thong qua cac vu viéc thuc té & Canada,
Viét Nam c6 thé tham khéo dua ra tiéu chi cu
thé dé xac lap ngoai 1é rd rang hon.

Nhin chung, mdc du phap luat Canada
va Viét Nam co su khac biét trong cac quy
dinh cu thé nhung trén co s¢ tham khao kinh
nghiém ctia Canada va phu hop véi thuc tién
trong nude, Viét Nam hoan toan co thé tiép
thu dé hoan thién cac quy dinh cua phap luat
lién quan dén quyén ty do ngon luan, qua dé
nang cao hi¢u qua ton trong, bao v¢, bao dam
thuc thi quyén tu do ngon ludn trong nudc
déng thoi thé hién tinh than trach nhiém, ciu
thi tién b cua Viét Nam véi tw cach 1a thanh
vién tich cuc cua cong dong qudc té bao cao
truéc Uy ban Nhan quyén ciia Cong udc vé
quyén dan sy va chinh tri nim 1966 m

% L&i mo dau va myc 1 Hién chuong vé cac quyén va ty do ctiia Canada.

6! Khoan 1 Diéu 8 Hién phap nam 2013.
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