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Céc quy dinh ctia phap ludt vé xtr phat vi pham hanh chinh d6i v6i hanh vi
budn ban hang cdm hién van con ton tai han ché, gay kho khin cho cong tac
xir phat. Trong pham vi bai viét nay, tic gia phan tich mot sé bét cap trong
cac quy dinh ctia phap ludt vé& xir phat vi pham hanh chinh di voi hanh vi
budn ban hang cim va d& xuat giai phap hoan thién.

Abstract:

Legal provisions on handling administrative violations for trading
prohibited goods still exist shortcomings, which have caused difficulties
for the administrative sanction in practice. Within this article, the author
provides an analysis of certain shortcomings of legal regulations on
handling administrative violations for prohibited goods and also provides
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1. Khai quat vé xir phat vi pham hanh
chinh di véi hanh vi budn ban hang cAim

Budn ban hang cAm khéng chi gy tac
hai ton that dén hiéu qua kinh té noi dia va
chinh sach khuyén khich dau tu trong, ngoai
nuée, ma con dan dén nhirng hé qua tiéu cuc
khon luong ddi voi an toan, trat tu va van
hoa xa hoi. Thoi gian qua, & nudc ta, nhiéu
vu budn ban hang cam 16n bi phat hién, xur
ly da co tac dung ran de cac d6i twong vi
pham. Tuy nhién, tinh hinh buén ban hang
cAm van con dién bién phuc tap.

recommendations for their further improvements.

Theo tir dién Luét hoc, “hdng cim” 1a
“hang héa bi Nha nudc cam kinh doanh .
Theo Tai liéu tap hudn ctia Tong cuc Quan Iy
thi truong (Bo Cong thuong), “hdng cam” 1a
“hang héa ma Nha nude cam budn ban, kinh
doanh. Trong tung thoi ky, can cir vao tinh
hinh cu thé ma Nha nude quyét dinh cong bo
danh muc hang hoa cam kinh doanh, buén
ban. Hién nay, o Viét Nam, Nha nuoc cam
kinh doanh cdc mdt hang: thuéc phién va
cdc hoat chat ciia thuéc phién; vii khi va mot
s6 qudn trang, quan dung; hién vit thugc di
tich lich sw, van héa; cdc san pham van héa

! Vién khoa hoc phép 1y - B6 Tu phap (2006), Tir dién Ludt hoc, Nxb. Tu phap, tr. 319.
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doi truy, phan déng...”*. Nhu vay, cach dinh
nghia cua Tong cuc Quan Iy thi trudng cd
phan cu thé hon so véi tir dién Luat hoc, boi
da liét ké duge mot s6 hang cam.

Dudi géc dd phép ly, theo quy dinh tai
khoan 5 Piéu 3 Nghi dinh sé 98/2020/ND-
CP ctia Chinh phu da dugc sira doi, bo sung
bai Nghi dinh s6 17/2022/ND-CP (Nghi dinh
s6 98), “hang cam” duoc dinh nghia 1a cac
loai hang hoa cadm kinh doanh, hang hoa cAm
lru hanh va hang hoa cidm st dung tai Viét
Nam. Céc loai hang cam bi xir phat vi pham
hanh chinh (VPHC) dugc quy dinh tai Diéu
8 Nghi dinh s6 98, bao gom:

- Thuéc béao vé thuc vit ma Nha nude
cam kinh doanh, cam leu hanh, cam sir dung:
Dua vao cac quy dinh tai Diéu 49, Piéu 58
Luat Bao vé va kiém dich thuc vat ndam 2013,
6 thé hiéu Iy do mot s6 loai thubc bao vé
thyc vat duoc dua vao danh muc cim va
khong dugc phep dang ky tai Viét Nam 1a do
c6 chura mot s6 hoat chat ¢6 nguy co cao anh
hudng xau dén sire khoe con ngudi, vat nudi,
h¢ sinh thai va moi truong. Theo do, Thong
tu s6 19/2021/TT-BNNPTNT cua Bo truong
Bo Nong nghiép va Phat trién nong thon ban
hanh Danh muc thudc bao vé thuc vat dugc
phép st dung tai Viét Nam, Danh myc thude
bao vé thuc vat cAm sur dung tai Viét Nam da
quy dinh chi tiét danh sach cac loai thudc bao
vé thuc vat bi cAm st dung tai Viét Nam.

- Thudc ld diéu nhdp lgu: La san pham
duoc san xuét tir toan bod hay mot ph?in
nguyén liéu thude 14 va dugc ché bién dudi
dang thudc diéu, xi ga, thudc 14 soi ding dé

hut tau va cac dang san pham khac ding dé
hut, nhai, ngiri 6 ngudn gbe san xudt tir nude
ngoai, khong c6 di hoa don chung tir’. Thube
la diéu bi nhap lau khong nhitng 1am anh
huéng dén nén kinh té do hanh vi trén thué
ma con anh hudng nguy hiém nghiém trong
dén strc khoe cta ngudi dan do khong kiém
soat dugc chét luong. Dic biét di tim thy
trong thudc 14 1au chit coumarin, 12 mot thanh
phﬁn trong thube diét chuot, gay nhiém doc
gan va nguy co ung thu cao®.

- Phdo né: La san phém duogc ché tao,
san xuat thu cong hodc cong nghiép, khi co
tac dong cua xung kich thich co, nhi¢t, hoa
hodc dién gay ra tiéng nd hodc gay ra tiéng
rit, tiéng n6 va ‘hiéu tmg mau sac trong khong
gian’. Phdo nd dic biét rat nguy hiém bai
ngoai sirc cong pha gay ra cac vét thuong &
tat ca vi tri trén co thé, phao con gy bong
do tda ra nhiét lugng 16n. Ngoai ra, phao co
nhitg hoa chat nhu phdt-pho, luu huynh...,
khi hit phai s& anh huong dén phdi; nguoi dot
tiép xuc gan sé dé bi cac tén thuong ning &
dau, mat, cd, mat, tay.

Ngoai cac loai hang cAm cuy thé dugc quy
dinh trong Diéu 8 Nghi dinh s 98 thi Nghi
dinh s6 59/2006/ND-CP ciia Chinh phu ban
hanh ngay 12/6/2006 (Nghi dmh s6 59) quy
dinh chi tlet Luat Thuong mai vé hang hoa,
dich vu cdm kinh doanh, han ché kinh doanh
va kinh doanh c¢6 diéu kién ciing c6 quy dinh
vé danh muc hang cAm tai Phu luc 1.

Tuy nhién, hién nay, danh muc hang hoa,
dich vu cam kinh doanh, han ché kinh doanh
tai Nghi dinh sé 59 da khong con phu hop.
Bdi 1€, cac hang hoa, dich vy duoc ligt ké

2 Téng Cuc Quan Iy thi trudng - Bo Cong thuong (2019), Tai liéu tdp hudn vé hang gid, hang cam, Tai lidu

Ivu hanh ndi bo, tr. 6.

3 Khoan 3 Piéu 3 Thong tu lién tich s6 36/2012/TTLT-BCT-BCA-BTP-BY T-TANDTC-VKSNDTC.
4Ly Ly (2020), Thuoc ld ldu: Moi nguy hai doi vdi sikc khée con nguoi va xd hoi, Bao Cong Thuong, https://

congthuong.vn/thuoc-la-lau-moi-nguy-hai-doi-voi-suc-khoe-con-nguoi-va-xa-hoi-147552.html,

ngay 17/6/2022.
s Khoan 1 Diéu 3 Nghj dinh sb 137/2020/ND-CP.
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trong danh muc ndy duoc dan chiéu tdi cac
van ban quy dinh chi tiét, rat nhiéu van ban
nay da hét hiéu lyc. Vi vy, sau khi Luat Pau
tu nam 2020 ra doi, Lién doan Thuong mai
va Cong nghlep Vi¢t Nam (VCCI) da c6 quan
diém cho rang tinh chat cua hai loai Danh
muc cua Nghi dinh s6 59 va Luat Pau tu nam
2020 1a gidng nhau, déu rang budc diéu kién
d6i voi chii thé kinh doanh. Vay, cac quy dinh
vé danh myc hang héa, nganh nghé cAm kinh
doanh s¢& dugc ap dung theo quy dinh tai Luat
Pau tu nam 2020°. Dya vao dinh nghia cua
hang cAm quy dinh tai khoan 5 Piéu 3 Nghi
dinh sb 98 va cac loai hang cAm bi xur phat
VPHC tai Diéu 8 Nghi dinh s6 98, c6 thé dua
ra khai niém vé hang cim trong pham vi xur
phat vi pham hanh chinh (VPHC) nhu sau:

Hang cdam la mét trong cdc hang héa bi
Nha nude cam kinh doanh, cam luu hanh,
cam sir dung tai Viéet Nam, dwoc liét ké cu
thé trong phdp ludt vé xir phat VPHC bao
g(;m thuéc bdo vé thiwc vat ma Nha nude
cam kinh doanh, luu hanh sir dung; thuoc la
diéu nhdp lgu va phdo né.

Theo khoan 2 Diéu 3 Nghi dinh s6 98 thi
“budn ban la viéc thue hién mot, mot sé hodc
tdt ca cdc hoat dong chao hang, bay bdn, lru
gitt, bdo quadn, van chuyén, ban buén, bén Ié,
xudt khdu, nhdp khau va hoat dong khac dua
hang hoa vao luu thong”.

Nhu vay, buon ban hang cam la viéc thuc
hién mét, mot sé hodc tdt ca cdac hoat dong
chao hang, bay ban, lwu giit, bdo quan, van
chuyén, ban budn, bdn 16, xudt khdu, nhdp
khau va hoat déng khéc dwa hang cam vdo
lwu thong trong thi truong.

Budn ban hang cdm 13 mot hanh vi vi
pham phép luat. Do d6, dé ngan chin hanh vi
pham phap luat nay, Nha nudc can dit ra cac
bién phap xir Iy, mot trong sd do6 13 xir phat
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VPHC. VPHC vé budn ban hang cdm dién ra
rat pho bién, gay anh hudng 16n dén trat tu
xa hoi, xa hon nira 1a anh hudng dén an ninh
qudc gia va niém tin cta xa hoi.

Theo khoan 2 Piéu 2 Lu4t Xt ly VPHC
nim 2012 d3 duoc stra d6i, bd sung nim 2020
(Luat Xu Iy VPHC): “Xur phat VPHC la viéc
nguoi ¢é tham quyén xir phat dp dung hinh
thire xir phat, bién phdp khdc phuc hdu qua
déi v6i cd nhan, t6 chirc thuc hién hanh vi
VPHC theo quy dinh ciia phdp ludt vé xir phat
VPHC”. Trong linh vuc kinh doanh thuong
mai, nhitng VPHC lién quan dén budn ban
hang cdm dién ra thuong xuyén, lién tuc va
kéo dai. Vi vay, viéc xtit phat VPHC dbi voi
hanh vi nay 1a mt trong nhiing bién phap
quan trong va dugc st dung nhiéu nhat nhim
bdo dam cho hoat dong quan ly nha nudc
trong linh vuc kinh doanh thwong mai dién
ra hi¢u qua.

Hién nay, khai niém “xu phat VPHC
d6i v6i hanh vi budn ban hang cAm” khong
dugc quy dinh cu thé, rd rang. Trén co s&
khai niém “xir phat VPHC” n6i chung c6 thé
hiéu: Xir phat VPHC doi véi hanh vi buén
ban hang cam la viéc cdc chii thé ¢6 tham
quyén dp dung cdc hinh thirc xir phat va bién
phap khdc phuc hdu qua doi véi cd nhan, t6
chire VPHC khi thue hién mot, mot s6 hodc
tdt ca cdc hoat dong chao hang, by bdn, liru
gitt, bdo quadn, van chuyén, ban buén, bén Ié,
xudt khdu, nhdp khdu va hoat dong khac dua
hang cam vao luu thong trén thi truong.

2. Mt s6 bat cip ciia phap luét vé xir phat
vi pham hanh chinh d6i véi hanh vi budn
ban hang cim

Thir nhat, “gid thi trwong” nham xdc
dinh gid tri tang vat, phwong tién VPHC dé

¢ Huong Diu (2022), VCCI: Bai bé danh muc hang héa, dich vu kinh doanh cé diéu kién tai Nghi dinh 59
la phu hop, Tap chi Hai quan, https://haiquanonline.com.vn/vcci-bai-bo-danh-muc-hang-hoa-dich-vu-kinh-
doanh-co-dieu-kien-tai-nghi-dinh-59-la-phu-hop-164111.html, truy cap ngay 27/06/2022.
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lam cdn cir xdc dinh khung tién phat, tham
quyén xir phat chwa dwoc quy dinh mét cach
cu thé.

Diém b khoan 2 Diéu 60 Luat XLVPHC
quy dinh mét trong nhitng can ctt xac dinh gia
tri tang vat, phuong tién VPHC 1a “truong hop
khong co thong bao gida thi theo gia thi truong
ciia dia phirong tai thoi diém xay ra VPHC”.
Tuy nhién, hién van chua c6 quy dinh cu thé
thé nao 1a “gid thi trieong ciia dia phwong tai
thoi diém xay ra vi phgm”, boi trén thi truong
tai dia phuong noi xdy ra vi pham, cung mot
loai san phdm, hang héa twong ty v&i tang vat,
phuong tién VPHC nhung do nhiéu co sé san
xuét, kinh doanh, phan phéi lai c6 cac muc gia
khac nhau; diéu nay khién cho co quan chirc
ning lung ting vé xac dinh gia tri tang vat,
phuong tién VPHC dé lam cin c&r xac dinh
khung tién phat, thim quyén xir phat.

Thu hai, Nghi dinh $0 98 chua xdc dinh
ro ranh gioi gitta xw phat VPHC va xw ly
hinh sw doi véi hanh vi buén bdan hang
cam la thuéc la diéu nhap lau tu 1.500 bao
tro lén.

Thubc 14 diéu nhap lau 1a mot trong cac
loai hang hoa bi cAm budn béan theo quy dinh
ciia phap luat. D6i v6i hanh vi budn ban
thudc 1a diéu nhép 1au, Piéu 8 Nghi dinh sb
98 quy dinh viéc xur phat cin cir vao s6 luong
bao thudc 1a diéu dé phan chia thanh cac muc
phat khac nhau. Trudng hop budn ban sb
lugng dudi 50 bao bi phat tién tir 1.000.000
ddéng dén 3.000.000 dong; tir 50 bao dén
dudi 100 bao bi phat tién tir 3.000.000 dong
dén 5.000.000 dong; tir 100 bao dén dudi
300 bao bi phat tién tir 5.000.000 ddong
dén 10.000.000 ddng; tir 300 bao dén dudi
500 bao bi phat tién tir 10.000.000 dong
dén 30.000.000 ddng; tir 500 bao dén dudi
1.000 bao bi phat tién tir 30.000.000 dong
dén 50.000.000 ddng; tir 1.000 bao dén dudi
1.200 bao bi phat tién tir 50.000.000 dong
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dén 70.000.000 ddng; tir 1.200 bao dén dudi
1.500 bao bi phat tién tir 70.000.000 dong dén
90.000.000 dong. Riéng ddi véi trudng hop
budn ban thude 14 diéu nhap 1au c6 sb luong
ttr 1.500 bao tré 1én nhung khong bi truy cuu
trach nhiém hinh sy (TNHS) thi bi phat tién
tir 90.000.000 déng dén 100.000.000 dong.
Trong linh vyc hinh sy, Diéu 190 Bb luat
Hinh sy nam 2015 d3 dugc sira doi, bo sung
nam 2017 (B lut Hinh su) vé t6i san xuit,
budn ban hang cdm quy dinh hanh vi buén
ban thudc 14 diéu nhap 1au tir 1.500 bao tré 1én
s& bi truy ctru TNHS. Cu thé: Bu6n ban thude
1a diéu nhép 1au tir 1.500 bao dén dudi 3.000
bao bi phat tién tir 100.000.000 dong dén
1.000.000.000 ddng hodc phat ti tir 01 ndm
dén 05 nam; D4i v6i trudng hop budn ban
thudc 14 diéu nhap 1au tir 3.000 bao dén dudi
4.500 bao thi bi phat tién tir 1.000.000.000
ddng dén 3.000.000.000 ddng hodc phat tu
tir 05 nam dén 10 nam; D6i vai truong hop
budn ban thude 14 diéu nhap lau 4.500 bao
trg 1én thi bi phat ti tir 08 nim dén 15 nam.
Bén canh hinh phat chinh, ngudi pham toi
con c6 thé bi phat tién tir 20.000.000 dong
dén 100.000.000 ddng, cAm dam nhiém chtc
vy, cdm hanh nghé hodc lam cong viéc nhét
dinh tir 01 nam dén 05 nim. Trong trudng
hop chii thé budn ban hang cam 1a phap nhan
thuong mai thi bi phat tién tir 1.000.000.000
ddng dén 3.000.000.000 ddng néu budn ban
thudc 14 diéu nhap 1au tir 1.500 bao dén duéi
3.000 bao; phat tién tir 3.000.000.000 dong
dén 6.000.000.000 ddng néu budn ban thube
1a diéu nhép l1au tir 3.000 bao dén dudi 4.500
bao; phat tién tir 6.000.000.000 dong dén
9.000.000.000 ddng hodc dinh chi hoat dong
¢6 thoi han tir 06 thang dén 03 nim néu budn
ban thudc 14 diéu nhap 1au 4.500 bao tré 1én.
Nhu véy, dbi voi truong hop budn ban
hang cam la thudc 14 diéu nhap 1au co sb
lugng tir 1.500 bao trd 1én thi ngudi vi pham



s& d6i mat voi hai truong hop: (1) c6 thé bi
truy ctru TNHS vé t6i budn ban hang cdm
theo quy dinh tai Diéu 190 B6 luat Hinh su;
(2) bi xir phat VPHC theo Nghi dinh s 98
néu khong bi truy ctru TNHS. Tuy nhién,
hanh vi budn ban hang cam 1a thudc 14 diéu
nhép lau co sb lugng tr 1.500 bao tré 1én ma
“khong bi truy cvu trach nhiém hinh sy’ 1a
trurong hop nao thi hién nay chua cé quy dinh
cu thé, dan dén vudng méc 1a nguoi co tham
quyén khi phat hién hanh vi nay thi khong
biét s& chuyén cho co quan tién hanh t6 tung
hay giit lai dé x phat VPHC. Nguoc lai,
cac co quan tién hanh té tung ciing khong
16 trudng hop nao tién hanh truy ciru TNHS,
truong hop nao phai chuyén lai cho nguoi
c6 tham quyén dé xur phat VPHC. Bat cap
nay dan dén hé qua vu viéc bi kéo dai nhung
khong c6 hudéng xu ly, lam giam hiéu qua
dau tranh d6i v6i cac vi pham phap luat.

Thir ba, phdp ludt chwa co quy dinh cu
thé vé pham vi hang cam bi xir phat VPHC.

Diéu 8 Nghi dinh 98 c¢6 quy dinh vé “Budn
ban hang héa khic ma Nha nwée cam kinh
doanh, cam heu hanh, cam sir dung” vay, cac
loai hang hoa nay co phai la hang cdm hay
khong, va cac loai hang cdm khac cu thé
& day duoc dan chiéu tir vin ban phéap luat
nao. Khéng c6 mot danh muc hang cAm cu
thé trong pham vi xir phat VPHC vé loai hang
hoa khac ma Nha nude cdm kinh doanh, cdm
Iwu hanh, cim str dung nay. Viée quy dinh mot
cach khong 10 rang nhu vay s€ gay kho khan
rat 16n cho lyc luong chirc ning khi tién hanh
hoat dong xir phat VPHC vé budn ban hang
cam vi khong biét din ching va can cir vao
Luat Thuong mai nam 2005 hay Luat Pau
tu nam 2020 dé xac dinh céc loai “hang hoa
khac” nay.
3. Mt s6 kién nghi hoan thién

Mot la, sira d6i cac quy dinh lién quan
dén cac hanh vi vi pham bi xur phat. Déi voi
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truong hop xac dinh “gia thi truong” dé xac
dinh gia tri tang véat, phuong tiécn VPHC
lam cin cir x4c dinh khung tién phat, thAm
quyén xir phat cu thé, can phai bd sung quy
dinh vé viéc cac co quan c6 thim quyén xir
phat c6 quyén chi dinh mot trung tam, to
chtrc thdm dinh gia dé dua ra mac “gia thi
truong” pht hop nhit. Hodc c6 thé ap dung
cach tinh “trung binh cong” dé tinh khi cac
co s& san xuat, kinh doanh, phan phdi c6 céac
mirc gia khac nhau ddi voi tang vat, phuong
tién vi pham.

Hai la, hién nay, B6 luat Hinh sy va Nghi
dinh s6 98 di c6 hiéu lyc phap luat thi cac
co quan nha nude can giai thich cu thé thé
nao 1 “budn ban hang cam la thuéc ld diéu
nhdp lau co $6 lwong tir 1.500 bao tro lén
thuoc truong hop khong bi truy cuu trach
nhiém hinh si”’, nham phan dinh ro rang gitra
xtr phat VPHC va x1r Iy hinh syu. Do do, tac
gia kién nghi, nha lam luat can quy dinh 1o
truong hop nao ca nhéan, t6 chirc co hanh vi
budn ban hang cdm 1a thudc 14 diéu nhap 1au
c¢6 sb luong tir 1.500 bao trd 1én ma “khong
bi truy ctu trach nhiém hinh sy” dé tir do
nguoi co tham quyén can cu thuc hién viéc
xtr phat VPHC trén thuc té. Phan dinh xu
phat VPHC va xtr 1y hinh su d6i véi hanh vi
budn ban hang cim 1a thudc 1a diéu nhap lau
khong chi tao diéu kién thuan lgi cho cong
tac d4u tranh phong, chéng VPHC lién quan
dén hanh vi ndy, ma con han ché tinh trang
hanh chinh hoa cac vi pham hinh su hoac
hinh su héa cac VPHC.

Ba la, phap luat can c6 quy dinh cu thé
vé danh muyc hang héa khic ma Nha nudc
cAm kinh doanh, cdm luu hanh, cAm sit dung
trong pham vi xir phat VPHC vé budn ban
hang cAm hodc phai c6 dan chiéu dén quy
dinh cu thé tai cac van ban quy pham phap
luat khac nhu Ludt Thuong mai nam 2005,
Lu4t Dau tu ndm 2020 m
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