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Xt phat vi pham hanh chinh 13 viéc ngudi c6 thAim quyén xii phat 4p dung
hinh thiic xt phat, bién phdp khic phuc hau qua ddi véi cd nhan, 8 chic vi
pham hanh chinh. Bén canh cac hinh thdc x@ phat, ngudi chua thanh nién vi
pham hanh chinh con c6 thé bi 4p dung céc bién phép khic phuc hau qua cu
thé. Trong pham vi bai viét nay, tic gia phan tich mot s bét cip, han ché vé
bién phép khic phuc hiu qua d6i véi ngudi chua thanh nién vi pham hanh
chinh va dé xuét giai phdp hoan thién.
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1. Khai quat vé bi¢n phap khic phuc hiu
qua ddi véi ngudi chwa thanh nién vi pham
hanh chinh

Theo quy dinh cta phép luat, vi pham hanh
chinh (VPHC) 14 hanh vi trai phap luat do to
chuc, cd nhan (trong va ngoai nudc) co6 nang
lyc trach nhiém phap luat hanh chinh thyc
hién. Cu thé, c4 nhan tir di 14 tudi dén chua
du 16 tudi bi xtr phat vé VPHC do 15i cd y. Ca
nhan tir di 16 tudi dén chua du 18 tudi bi xur
phat vé moi VPHC do minh giy ra nhung khi
phat tién d6i voi ho thi muc tién phat khong
qua mot phan hai mirc phat ddi véi nguoi thanh
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of recommendations for further improvements.

nién. Nhu vay, ngudi chua thanh nién (NCTN)
1a chu thé ciia VPHC phai 1a nguoi trong do
tudi tir da 14 tudi dén chua du 18 tudi, co kha
nang nhan thirc, diéu khién hanh vi cia minh.

Nguoi chua thanh nién VPHC s€ bi xur phat
VPHC. Theo d6, xt phat VPHC d6i véi NCTN
la viéc chu thé co tham quyén 4p dung céc
hinh thtre xtr phat, bién phap khic phuc hau
qua (BPKPHQ) dbi voi ngudi chua thanh nién
VPHC.

BPKPHQ dugc hiéu 13 hinh thirc cudng ché
do Nha nudc tién hanh, budc chi thé VPHC



phai thyc hién nhitng nghia vu phap 1y nhat
dinh nham han ché hodc khéi phuc lai tinh
trang ban dau do VPHC gay ra'. Khoan 1 Piéu
28 Luat Xir ly VPHC nam 2012 da duogc sura
d6i, b6 sung nam 2020 (Luat Xir Iy VPHC) quy
dinh nhiéu BPKPHQ khéc nhau. i voi nguoi
chua thanh nién VPHC, Luat Xt ly VPHC quy
dinh 4p dung bbn (04) BPKPHQ:

- Buoc khoi phuc lai tinh trang ban dau;

- Bugc thuc hién cac bién phadp khdc phuc
tinh trang 6 nhiém méi truong, ldy lan dich
bénh,

- Budc tiéu hity hang héa, vdt pham gay hai
cho sirc khée con nguoi, vt nudi, cdy trong
va méi trwong; van héa pham cé ni dung déc
hai;

- Bugc ndp lai khoan thu bdt hop phdp c6
dwoc do thuce hién hanh vi vi pham.

1.1. Bujc khéi phuc lai tinh trang ban diu

Pay 1a BPKPHQ duoc ap dung dbi véi cha
thé VPHC noi chung va ngudi chua thanh nién
VPHC néi riéng dé khoi phuyc lai tinh trang ban
dau da bi thay d6i do VPHC gay ra. Pon ctr, cic
vi pham nhu: phun son, viét, v&, dan, gén hinh
anh, ndi dung 1én tuong, cdt dién hodc cac vi
tri khac tai khu vuc dan cu, noi cong cong, khu
chung cu, noi ¢ ctia cong dan hodc cac cong
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trinh khac ma khong duoc phép clia co quan co
tham quyén tu ¥ thao d&, di chuyén, treo, dit,
lam hu héng hodc lam sai Iéch bién bao hiéu,
dén tin hiéu giao thong, lan can phong ho, mdc
chi giéi®... déu lam thay d6i hién trang ban dau
theo hudng ti€u cuc. Do do, ap dung BPKPHQ
budc khoi phuc lai tinh trang ban dau nham
khéi phuc lai hién trang cia d6i twong bi xdm
hai nhu trudce khi ¢c6 VPHC.

Cén ctr vao Luat Xu 1y VPHC, nghi dinh
xtr phat VPHC trong cac linh vuc s& quy dinh
vé viéc ap dung BPKPHQ nay ddi véi nhiing
vi pham cu thé. Ch:fmg han, trong linh vuc bao
v€ moi truong, bién phap “budc khoi phuc lai
tinh trang ban dau” duoc quy dinh cu thé 1a
“budc tr(;ng lai, cham soc, phuc hoi sinh canh
ban dau cho cdc lodi sinh vt ™. Trong linh vuc
giao thong duong bd, bién phap “budc khoi
phuc lai tinh trang ban dau” duoc quy dinh cy
thé 12 “budc thu don dinh, vét sdc nhon, day
hodc cdc vdt cdan khac trén duong bo ™. biéu
nay tao co s& phap 1y cu thé cho viéc ap dung
bién phéap nay trong thuc té°.

1.2. Buéc thwe hign bién phdp khic phuc
tinh trang 6 nhiém méi trwong, liy lan dich
bénh

Piéu 31 Luat Xir Iy VPHC quy dinh: “cd
nhén, té chirc VPHC phdi thue hién bién phdp

! Nguyén Ctru Viét, Gido trinh Ludt Hanh chinh Viét Nam, Nxb. Chinh tri qudc gia, ndm 2013, tr. 524.

2 Piém a khoan 14 Biéu 7 Nghi dinh s6 144/2021/ND-CP xir phat VPHC trong linh vyc an ninh, trat tw, an
toan xa hoi; phong, chdng té nan xa hoi; phong chay, chita chay; ciru nan, ctru hd; phong, chdng bao luc gia
dinh.

3 Khoan 10 Diéu 15 Nghi dinh s6 100/2019/ND-CP di duoc sira dbi, bd sung boi Nghi dinh s6 123/2021/
ND-CP xir phat VPHC trong linh vuc giao thong dudng b va dudng sit.

“Piém a khoan 3 Diéu 4 Nghi dinh s6 155/2016/ND-CP di dugc sira ddi, bd sung boi Nghi dinh s6 55/2021/
ND-CP xtr phat VPHC trong linh vuc bdo v¢ méi truong.

5 Khoan 12 Piéu 11 Nghi dinh s6 100/2019/ND-CP da duoc sira dbi, bd sung boi Nghi dinh s6 123/2021/
ND-CP xir phat VPHC trong linh vuc giao thong dudng b va dudng sit.

6 Phu luc 1 Béo céo sb 29/BC-BTP ngay 23/02/2021 ciia B Tu phap thi dé trién khai thi hanh Luat Xt Iy
VPHC, Chinh phu d4 ban hanh 130 nghi dinh quy dinh chi tiét Luat Xir Iy VPHC. Trong d6, c6 87 nghi dinh
con hiéu lyc thi hanh, 43 nghi dinh da hét hiéu luc thi hanh. Trong s6 87 nghi dinh con hi¢u lyc thi hanh thi
74 nghi dinh xur phat vi pham hanh chinh trong cac linh vuc quan Iy nha nudc.
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dé khdc phuc tinh trang 6 nhiém méi trrong,
lay lan dich bénh. Néu cd nhan, t6 chire VPHC
khong tw nguyén thuc hién thi bi cudng ché
thuc hién”.

Co6 thé théy, “budc thwc hién bién phap
khdc phuc tinh trang 6 nhiém méi truong,
ldy lan dich bénh” 13 BPKPHQ ap dung dbi
v6i cac chi thé VPHC noi chung va NCTN
noi riéng lién quan dén viéc gay 6 nhiém moi
truong hodc lam lay lan dich bénh’. Céan ct
vao Luat X Iy VPHC, nhiéu nghi dinh xir
phat VPHC trong cac linh vuc quy dinh vé
viéc ap dung BPKPHQ nay ddi véi nhitng vi
pham c6 phat sinh hau qua giy 6 nhiém moi
truong, 14y lan dich bénh. Ching han, nhiing
vi pham nhu “46 chikc thi cong xdy dung cong
trinh khéng che chdn hodc ¢6 che chdn nhung
dé roivii vt liéu xdy dung xué’ng cac khu vuc
xung quanh’® s€ bi ap dung bién phap “budc
thwc hién bién phap khdc phuc tinh trang o
nhiém méi truong”; hanh vi “nuoi, tréng, tha
trai phép vao rung dac dung cac loai dong
vat, thwe vat ngogi lai xam hai” s€ bi 4p dung
bién phap “budc thuc hién bién phdp khic
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phuc tinh trang ldy lan dich bénh

1.3. Bugc tiéu hiiy hang héa, vit phim
gady hai cho sirc khée con nguwoi, vit nuoi, cdy
trong va méi trwong; vin héa phim cé néi
dung doc hai

Theo Tur dién Tir va ngit Viét Nam thi
hang héa la san pham ciia lao dong, théng qua
trao doi, mua ban cé thé théa man mot $6 nhu
cau nhat dinh ciia con ngwoi®, con vat pham 1a

nhiing san pham ton tai dudi dang vat chat lam
théa man mong mudn cia con nguoi''. Dudi
goc do kinh té hoc, vat phém néu thude quyén
s& hitu cia mot chu thé thi duoc goi 14 tai san,
con néu & dang vat chét tu nhién thi goi do la
vat thé'2. Hang hoa, vat pham 1a nhimg vat co
trong ty nhién hodc san pham do con ngudi tao
ra dé phuc vu cho cudc séng hang ngay. Hang
hoa, vat pham gy hai cho strc khoe con ngudi,
vat nudi, cay trong va moi truong 1a nhiing loai
hang hoa, vt pham c6 thé gay anh hudng truc
tiép hodc gian tiép dén sirc khoe con ngudi
hodc gy tac hai xdu dén vat nudi, cay trong va
moi truong. Chinh vi vay, viéc ti€u huy cac loai
hang hoa, vat pham nay 1a rat can thiét.

Duéi goc d6 ngodn ngit, van hda pham 1a san
pham van hoa phuc vu nhu cau tinh than cta con
ngudi. Dudi goc d6 phap 1y, theo Nghi dinh s6
32/2012/ND-CP thi vin héa phim bao gdm: (i)
cac ban ghi am, ghi hinh; cac loai phim, bang tir,
dia mém, dia cimg, dia quang da ghi noi dung;
cac san phim cong nghé nghe nhin khac da ghi
thong tin & dang chir viét, 4m thanh hodc hinh
anh; (ii) tac phém tao hinh, my thuat ung dung,
tranh, nhiép anh; (iii) di san van hoa vat thé va cac
san phim lién quan dén di san vin hoa phi vat thé.

Trong doi sdng xa hoi, bén canh nhitng vin
hoa pham chéan chinh, chira dyng, chuyén tai
nhitng gié tri truyén thong t6t dep va mang tinh
nhan vin sau sic thi cling ¢6 nhiéu san pham
vin héa doc hai. Nhitng van hoa pham nay di
nguoc lai truyén théng van héa, gay huy hoai
dao dtrc xa hoi nén duogc goi la van hoa phém

7 Nguyén Canh Hop (chu bién), Binh lugn khoa hoc Ludt Xu Iy VPHC nam 2012 (Tai ban lan thir 1), Nxb.

Héng Pirc, nam 2017, tr. 278.

8 Khoan 1, 15 Diéu 16 Nghi dinh s6 16/2022/ND-CP quy dinh xtr phat vi pham hanh chinh vé xy dyng.

¥ Khoan 6, 9 Diéu 16 Nghi dinh s 35/2019/ND-CP di duoc sira d6i, bd sung bai Nghi dinh s6 07/2022/ND-
CP quy dinh xur phat vi pham hanh chinh trong linh vuc lam nghiép.

19 Nguyén Lan, Tir dién Tir va ngit Viét Nam, Nxb. Tong Hop Tp. Hb Chi Minh, nam 2006, tr. 804.

" Nguyén Lan, Tir dién Tir va ngit Viét Nam, Nxb. Téng Hop Tp. HS Chi Minh, ndm 2006, tr. 2020.

12 Nguyén Vian Ngoc, Tir dién Kinh té hoc, Nxb. Dai hoc Kinh t& qudc dan, nim 2006, tr. 598.
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ddc hai. DPbi v6i van hoa phém doc hai, hau
qua ma nd giy ra cho con ngudi va xa hoi co
thé khong truc tiép va nhan biét dugc ngay,
nhung n6 ngdm ngam, in siu va gim nham suy
nghi, tu twéng cia con nguodi. Mot khi da bi
tiém nhiém, dau doc thi rt kho co thé got rira,
loai trlr, tiém 4n nhimg mdi nguy hai 16n cho
x4 hoi'3.

Qua phan tich trén, co thé théy, hang hoa,
vat phim gay hai cho sirc khoe con ngudi anh
huong truc tiép dén tinh mang, sirc khoe cua
con nguoi. Trong khi d6, van hoa pham c6 ndi
dung doc hai truc tiép dén nhan céch, dao dirc,
16i sdng ctia con nguoi. Chinh vi vy, phap luat
quy dinh ap dung BPKPHQ “budc tiéu huy
hang héa, vét pham gay hai cho sitc khée con
ngueoi, vt nudi, cdy trong va moi truong; van
héa pham cé ndi dung doc hai” 1a rat hop 1y.
Tir quy dinh cta Luat Xir Iy VPHC, kha nhiéu
nghi dinh quy dinh 4p dung BPKPHQ nay dbi
vdi cac vi pham cu thé. Pon ctr, trong linh vuc
1am nghiép, hanh vi “san, bdt, giét, nudi, nhot
dong vat rieng trai quy dinh cua phap ludgt” bi
ap dung BPKPHQ “bugc tiéu huy hang hoa,
vdt pham gay hai cho sirc khée con nguoi, vit
nudi, cdy trong va méi trieong”. Tuong tu,
hanh vi budn ban hang cim la thudc 14 diéu
nhdp lau, phao nd, thube bao vé thuc vat ma
Nha nuée cdm kinh doanh, cAm lwu hanh, cdm
st dung... s€ bi xir phat VPHC (trr truong
hop bi truy ctru trach nhiém hinh sy). Khi xtt
phat d6i véi hanh vi nay thi phap lut quy dinh
ap dung BPKPHQ “budc tiéu huy tang vt la
hang héa, vdt pham gdy hai cho sirc khée con
ngueoi, vt nudi, cdy trong va moi trieong, van
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hoa phdam co noi dung doc hai”®.

1.4. Bujc ndp lai khodn thu bét hop phdp
c6 dwge do thwe hién vi pham hanh chinh

Theo quy dinh ctia phap luét, budc ndp lai
s6 1oi bat hop phap c6 duge do thuc hién VPHC
la m¢t BPKPHQ. Su ra doi cuia bién phap nay
tao diéu kién thuan loi cho céc chu thé c6 thAm
quyén c6 thém lia chon trong qua trinh xtr phat
VPHC, nhit 1a trong bdi canh cac VPHC dién
ra ngay cang da dang va gay ra nhitng thi¢t hai
nhit dinh. Luat Xu Iy VPHC di khoanh ving
s6 loi bat hop phap c6 duoc tir VPHC gdm
tién, tai san, gidy to va vat co gia. SO loi bat
hop phap do c4 nhan, t6 chirc VPHC ndp lai
s& duoc xir Iy bang hai cach: (i) sung vao ngan
sach nha nudc hodc (i) hoan tra cho d6i tugng
bi chiém doat.

Trén day 1a bdn BPKPHQ do Quéc hoi quy
dinh trong Luat Xu ly VPHC va ap dung ddi
v6i NCTN VPHC. Ngoai cac bién phap nay,
Luat Xt Iy VPHC khéng cho phép ap dung cac
BPKPHQ do Qudc hdi quy dinh tai diém b, d,
e, g, h khoan 1 Diéu 28 dbi véi NCTN VPHC.
Ngoai ra, NCTN VPHC ciing s€ khong bi ap
dung cac BPKPHQ do Chinh pht quy dinh
duoc néu tai diém k khoan 1 Diéu 28 Luat Xur
1y VPHC.

2. Thye trang cac quy dinh vé bi¢n phip
khic phuc hiu qua dbi v6i ngudi chwa thanh
nién vi pham hanh chinh

Thit nhat, Ludt Xie 1y VPHC va cdc nghi

dinh xu phat VPHC trong cac linh vuc da quy
dinh khong chinh xdc vé tén goi cua mgt $6

13 Nguyén Huy Phong, “Phong, chong vin héa phiam doc hai trong doi song van héa”, Tap chi Ly luan chinh

tri, s6 8, nam 2020.

14 Piéu 21 Nghi dinh s6 35/2019/ND-CP da dugc sira dbi, bd sung boi Nghi dinh s6 07/2022/NB-CP quy dinh

xu phat vi pham hanh chinh trong linh vuc 1am nghiép.

15 Pidu 8 Nghi dinh s6 98/2020/ND-CP da duoc sira ddi, bd sung boi Nghi dinh sé 17/2022/ND-CP xir phat
vi pham hanh chinh trong hoat dong thuong mai, san xuat, budén ban hang gia, hang cam va bao v¢ quyén loi

nguoi tiéu dung.
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BPKPHQ déi véi NCTN VPHC.

Diém ¢ khoan 1 Diéu 28 Luat Xur ly VPHC
quy dinh vé bién phap “budc thwc hién
bién phdp khdc phuc tinh trang 6 nhiém méi
trwong”. Trong khi d6, Pidu 31 Luat Xu ly
VPHC - diéu luat quy dinh cu thé vé bién phap
nay lai sir dung tén goi “budc khdc phuc tinh
trang 6 nhiém méi truong”. Mot diéu rat dang
chu y 13 trong s6 09 BPKPHQ do Qudc hoi
quy dinh thi tén goi ctia 08 bién phap dugc st
dung théng nhat tir quy pham liét ké (khoan 1
biéu 28) dén quy pham cu thé (Diéu 29, 30,
32, 33, 34, 35, 36, 37). Duy nhét chi c¢6 bién
phap “budc thwc hién bién phdp khdc phuc
tinh trang 6 nhiém méi trirong” 1a khong c6 su
thong nhit trong tén goi.

Tuong tu, diém i khoan 1 Diéu 28 Luat Xur
ly VPHC quy dinh BPKPHQ “budc nép lai s6
loi bat hop phap co dwoc do thyc hién VPHC”.
Diéu 37 Luat Xir ly VPHC quy dinh cu thé vé
bién phap nay va van giit nguyén tén goi. Tuy
nhién, Diéu 135 Luat Xur Iy VPHC d3 quy dinh
khong chinh xac vé BPKPHQ nay khi 4p dung
ddi v6i NCTN. Cu thé, thay vi st dung tén goi
“budc ndp lai sé lpi bdt hop phdp cé dwoc
do thuc hién VPHC”, Piéu 135 lai quy dinh
“buodc nop lai khodn thu bat hop phap co duoc
do thuc hién VPHC”.

Céau hoi dat ra 1a bién phap “budc nop lai
khodn thu bat hop phap co dwoc do thuc hién
VPHC” 4p dung ddi v6i NCTN VPHC c6 phai
1a bién phéap “budc nép lai sé lgi bat hop phdp

co dugc do thuc hién VPHC” hay khong? Néu
ding 1a nhu vay thi o rang t€n goi cua bi¢n
phap nay trong Luat X1 Iy VPHC da khoéng c6
su nhat quan.

Khao sat cac nghi dinh xt phat VPHC ma
NCTN thuong xuyén vi pham 1a nghi dinh
xt phat VPHC trong linh vuc an ninh trat
ty, an toan xa hoi (trudc day la Nghi dinh )
167/2013/ND va hién nay la Nghi dinh s6
144/2021/ND-CP) va linh vuc giao thong
duong bd (Nghi dinh sé 100/2019/ND-CP
va hién nay duoc stra ddi, bd sung boi Nghi
dinh s§ 123/2021/ND-CP)'¢ thi khong co bt
ky hanh vi vi pham nao bi &p dung bién phap
“budc nop lai khodn thu bat hop phap co duwoc
do thyee hién VPHC”. Cuy thé, tit ca cac VPHC
trong Nghi dinh s 167/2013/ND-CP trudc day
va hién nay 1a Nghi dinh sé 144/2021/ND-CP
déu quy dinh 4p dung bién phap “budc ndp lai
s6 loi bat hop phdap” chir khong co “budc nép
lai khodn thu bdt hop phdp . Tuong tu, Nghi
dinh s6 100/2019/ND-CP di dugc sira d6i, bd
sung bai Nghi dinh s 123/2021/ND-CP ciing
chi quy dinh ap dung bién phap “budc nop lai
6 loi bat hop phdp” chi khong co6 “budc ndp
lai khodn thu bdt hop phdp” d6i voi tit ca
cac vi pham trong Iinh vuc giao thong duong
bd. Tham chi cac VPHC ma NCTN vi pham
khong phd bién nhu trong linh vuc bao vé moi
truong'’, st dung mang xa hoi'®, budén ban,
van chuyén hang gia, hang cam' thi ciing
khong ton tai bién phap “budc ndp lai khodn
thu bat hop phdp”. Do su khac nhau vé thuat

16 Cong van sé 313/BCA-V03 ngay 01/02/2021 ciia B6 Cong an vé cong tac thi hanh phap luat xir phat vi

pham hanh chinh trong nam 2020.

17Diém h khoan 3 Diéu 4 Nghi dinh s6 155/2016/ND-CP di dugc sira d6i, bd sung boi Nghi dinh s6 55/2021/
ND-CP x1r phat vi pham hanh chinh trong linh vuc bao vé€ moi trudng chi quy dinh v€ bién phap “budc nop

lai 56 loi bat hop phap”.

18 Nghi dinh s6 15/2020/ND-CP di dugc sira d6i, bd sung boi Nghi dinh s§ 14/2022/NB-CP chi quy dinh vé

bién phap “budc nép lai s6 loi bat hop phap”.

19 Nghi dinh s6 98/2020/ND-CP di dugc sira d6i, bd sung boi Nghi dinh s§ 17/2022/NB-CP chi quy dinh vé

bién phap “budc ndp lai s6 loi bat hop phap”.
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ngit phap 1y nén mot s6 dia phuong di kha “e
de” trong viéc ap dung bi¢n phdp “budc nop
lai 56 loi bat hop phdp” d6i véi NCTN VPHC
ngay ca khi nghi dinh c6 quy dinh vé viéc ap
dung BPKPHQ nay*.

Thir hai, phap ludt hién hanh chua quy dinh
cu thé vé cach thirc va thi tuc thuc hién cdc
BPKPHQ déi véi NCTN VPHC, tir d6 gdy kho
khan cho qud trinh trién khai thi hanh.

Hién nay, Luat Xt ly VPHC va nghi dinh
vé xur phat VPHC trong céac linh vuc méi chi
quy dinh khai quat vé “budc khéi phuc lai tinh
trang ban dau” ma chua c6 quy dinh cu thé
vé cach thirc xac dinh “finh trang ban dau”.
Vi thé, trén thuc té, cac chu thé c6 thim quyén
gap khong it kho khan, lung ting khi ap dung
bién phap “budc khéi phuc lai tinh trang ban
ddu” trong xir phat VPHC?'. Pon ctr, khoan
5, khoan 10 Didu 15 Nghi dinh sé 100/2019/
ND-CP di duoc stra d6i, bd sung bai Nghi dinh
s6 123/2021/ND-CP quy dinh hanh vi “rdi, do
hoéa chat gy huw hong cong trinh dwong bg” s&
bi ap dung BPKPHQ “budc phdi khéi phuc lai
tinh trang ban dau da bi thay d6i do VPHC gay
ra”. Thé nhung, mudn ap dung bién phap nay
thi trude hét nguoi co tham quyén phai ching
minh dugc “tinh trang ban dau ciia céng trinh
dwong bo” va “mirc do huw hai cua cong trinh
duwong bo”. Trong thuc tién, phai nhan thirc
rang viéc xac dinh “tinh trang ban dau cia
cong trinh duwong bo” va “mirc do hu hai cua
cong trinh dwong bé” 1a khong hé don gian.
Chinh vi cach tu duy “dung dai lvong dinh
tinh nay dé lam thuée do cho mét dai lwong
dinh tinh khdc” nén su kho khan trong viéc ap
dung bién phap “budc khéi phuc lai tinh trang
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ban dau” s& van ton tai nhu mot hé qua tat yeéu.

Trén thuc té, do phép luat khong quy dinh
cu thé nén tai nhiéu dia phuong, cac co quan
quan 1y nha nudc da “mo 16i di riéng” ban hanh
vin ban huéng dan thuc hién BPKPHQ “budc
khoi phuc lai tinh trang ban dau”. Pon ct,
ngay 25/8/2020, Chu tich Uy ban nhan dan tinh
Ninh Binh ban hanh Quyét dinh s6 21/2020/
QDb-UBND quy dinh vé mirc do khoi phuc lai
tinh trang ban dau ddi voi ting loai vi pham
quy dinh tai Nghi dinh s6 91/2019/ND-CP xir
phat vi pham trong linh vuc dét dai. Tuy nhién,
Quyét dinh s 21/2020/QB-UBND chi 4p dung
trong viéc xac dinh tinh trang ban dau ddi véi
vi pham trong linh vuc dit dai; con lai, trong
cac linh vuc khac (nhu méi truong, xay dung,
giao thong duong bo...) thi khong co6 quy dinh.
Ngoai ra, do gi6i han vé hiéu luc khong gian
nén nhirng nodi dung trong quyét dinh nay cho
du tién bo, hop 1y thi cling khong thé tro thanh
kim chi nam cho céac dia phuong khac.

Tuong tu, hién nay, Ludt Xu ly VPHC va
cac nghi dinh vé xtr phat VPHC trong céc linh
vuc moi chi quy dinh khai quat vé& “budc thuc
hién bién phdp khdc phuc tinh trang 6 nhiém
méi truong” nhung chua c6 quy dinh cu thé vé
cach thurc va thu tuc thyc hién bién phap nay.
Trén thyc té, cac chu thé co thim quyén ciing
khong thé chic chan rang nhiing bién phéap cu
thé ma nguoi vi pham thyc hién co khéc phuc
duogc tinh trang 6 nhiém méi truong hay khong.
Bén canh do, sy khong 1o rang, cu thé vé thu
tuc, thoi han thye hién cling tré thanh “rao can”
trong viéc ap dung BPKPHQ nay.

Nhim khéc phuc bat cap nay, mot s6 dia
phuong da ban hanh vin ban huéng dan vé viéc

20K é hoach s6 01/KH-UBND ngay 02/01/2020 ciia Uy ban nhan dan tinh S6c Tring quan Iy cong tac thi hanh
phép luat vé xtr Iy vi pham hanh chinh trén dia ban tinh S6¢ Trang nam 2020.
21 Quéach Tién Phong, “BPKPHQ trong xur phat vi pham hanh chinh”, Tap chi Dan chu va phap luét, so 8,

nam 2007.
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ap dung cac bién phap cu thé, thu tuc, thoi han
thi hanh BPKPHQ nay?. Tuy nhién, & nhirng
dia phuwong khong ban hanh vin ban huéng dan
thi vudng mic van ton tai ma khong c6 hudng
giai quyét thau d4o.

Cudi cung, theo théng ké cua Bo Cong an
vé cong tac thi hanh phép luat xir phat VPHC
thi NCTN chu yéu thyc hién céc vi pham trong
linh vuc an ninh trat tw, an toan xa héi (trudc
day 1a Nghi dinh sb 167/2013/ND va hién nay la
Nghi dinh sb 144/2021/ND-CP) va linh vuc giao
théng dudng bd (Nghi dinh s6 100/2019/ND-CP
va hién nay dugc sira d6i, bo sung bi Nghi dinh
s6 123/2021/ND-CP). Xem xét hai nghi dinh vé
xtr phat VPHC ma NCTN thudng ¢6 hanh vi vi
pham thi c6 rat nhiéu BPKPHQ do Chinh phu
quy dinh. Tuy nhién, cic bién phap nay khong
thé ap dung d6i véi NCTN. Pon cir, NCTN
¢6 thé thuc hién hanh vi “chiém doat, sir dung
Chung minh nhdn dan, the Can cudc cong dan
clia nguoi khdce”. Ngudi cb thdm quyén ap dung
cac hinh thirc xir phat d6i véi NCTN vi pham
nhung khong thé ap dung BPKPHQ “budc nép
lai Gidy chimg minh nhdn dan, Chitg minh
nhdn dan, thé Can cuoc cong dan” boi day la
cac BPKPHQ do Chinh phu quy dinh. Tuong
tu, trong linh vyc gido duc, NCTN la hoc sinh
van thuong xuyén thuc hién hanh vi xic pham
danh dy, nhan phdm cta nguoi khac. Bén canh
hinh thirc xir phat, Nghi dinh s6 04/2021/ND-
CP (duoc sira dbi, bo sung boi Nghi dinh sd
127/2021/ND-CP) con quy dinh viéc ap dung
BPKPHQ “budc xin 16i céng khai nguwoi b xiic
pham danh dir, nhan pham”. Tuy nhién, day 1a
BPKPHQ do Chinh pha quy dinh nén khong thé
ap dung dbi véi NCTN vi pham. Hé qua 13 khi
XU phat, nguoi c6 tham quyén khong thé ap dung
bién phap nay ddi véi NCTN. Thiét nghi, viéc

xir phat khong chi huéng dén viéce ran de, trimg
tri ma con phai giao duc, hudng thién cho ngudi
NCTN vi pham. Hinh thirc xin 16i cong khai véi
cach 1am ding dén s& c6 hiéu qua rat 16n trong
viéc giao duc, huong thién NCTN vi pham.

Trong thoi gian gan day, VPHC kha phd bién
do NCTN thuc hién 1a cung cdp, chia sé thong
tin gia maqo, thong tin sai sy thdt trén mang xa
héi. Theo Piéu 101 Nghi dinh s6 15/2020/ND-
CP di dugc stra d6i, bd sung boi Nghi dinh sd
14/2022/ND-CP thi ca nhan vi pham s€ bi phat
tién tir 5.000.000 déng dén 10.000.000 ddng.
Ngoai hinh thtrc phat tién, vi pham trén con bi
ap dung BPKPHQ “budc go bé thong tin sai sy
thét hodc gdy nham lan hodc thong tin vi pham
phap ludt do thuc hién hanh vi vi pham”. Tuy
nhién, Luat Xt ly VPHC khong cho phép ap
dung BPKPHQ nay dbi véi NCTN VPHC. Do
d6, néu nguoi c6 tham quyén xir phat ap dung
BPKPHQ nay d6i véi NCTN VPHC la trai véi
quy dinh cua Luét Xu ly VPHC. Nguoc lai, néu
chi phat tién ma khong ap dung BPKPHQ trén
thi lai khong tuan tha dang nguyén tic “moi
hdu qua do VPHC gdy ra phdi dwoc khdc phuc
theo dung quy dinh cua phap ludt”.

3. Kién nghi hoan thién

Mt la, Luat Xt Iy VPHC can quy dinh thong

nhét tén goi cua bién phap “budc thuc hién bién
phdp khdc phuc tinh trang 6 nhiém méi truong”.
Theo tac gid, t€n goi cla bién phap nay nén la
“bugc thuc hién bién phap khdc phuc tinh trang
6 nhiém méi truong”. Nhu viy, can sira doi tén
Diéu 31 cho thong nhit véi diém c khoan 1 Diéu
28 Luat Xt ly VPHC. Trén co sé nay, Chinh phu
can tién hanh ra soat va hiéu chinh tén goi cla
bién phap nay trong cac nghi dinh quy dinh vé
xtr phat VPHC.

2 Quyét dinh s6 07/QD-UBND ngay 06/5/2019 ciia Uy ban nhén dan tinh Dak Lak quy dinh vé céc truong
hop va thdm quyén xac dinh ho so xtr phat vi pham hanh chinh ¢6 n6i dung phtrc tap, pham vi rong, anh
hudng dén quyén va loi ich hop phap cua nhiéu ca nhan, t6 chuec.
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Dbi voi bién phap “budc ndp lai khodn thu
bdt hop phdp c6 dwoc do thiee hién hanh vi vi
pham” thi theo tac gia, ddy chi 1a sai sot vé k¥
thuat 1ap phap. Tuy nhién, néu khong kip thoi
sira d6i thi khiém khuyét nay s& dan dén nhimng
kho khan trong viéc xtr phat NCTN boi nhu da
trinh bay, tit ca cic nghi dinh cia Chinh phu
xir phat VPHC trong cac linh vyc déu quy dinh
vé bién phap “budc ndp lai khodn thu bat hop
phap co duoc do thuc hién VPHC”. Do do, cin
théng nhét su dung tén goi “budc nop lai $6
loi bdt hop phap co duoc do thuc hién VPHC”
trong Luat Xu ly VPHC va tit ca cac quy
dinh vé xir phat VPHC c¢6 ap dung BPKPHQ
nay. Nhu vay, Didu 135 Luat X Iy VPHC s&
dugc sira d6i tr “budc ndp lai khodn thu bat
hop phap co duoc do thuc hién VPHC” thanh
“buéc ndp lai sé lgi bdt hop phdp cé dwoc do
thuc hign VPHC”. Trén co sd nay, tAt ca cac
nghi dinh xir phat VPHC déu phai sir dung
théng nhat tén goi “budc ndp lai sé lgi bat hop
phap co duoc do thuc hién VPHC”.

Hai la, Chinh phu cin huéng dan chi tiét
cach thire va thu tuc thuc hién cac BPKPHQ.
Budc khoéi phyc lai tinh trang ban dau la mot
trong cac BPKPHQ duoc ap dung thuong xuyén
trong qua trinh xtr phat NCTN VPHC?. Do do,
bién phép nay can dugc quy dinh rd rang dé c6
thé thuc hién dugc trong thuc tién. Cu thé, nham
bao dam tinh kha thi thi nha lam ludt can quy
dinh 10 “budc khoi phuc lai tinh trang ban dau”
13 nhu thé nao. Trong thuc tién xur phat VPHC,
viéc chimg minh vé thiét hai gy ra 1a khong qua
kh6 khan. Van dé nan giai 1a phap luat hién hanh
chua c6 quy dinh cu thé vé cach thic xac dinh
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“tinh trang ban dau”, tr d6 din dén kho khan
trong viéc ap dung BPKPHQ “bugc khéi phuc
lgi tinh trang ban dau”. Do @6, nha lam luat
phai xdy dung cac tiéu chi cu thé dé giai thich
16 rang thé nao 1a “tinh trang ban dau”. Trén co
sO chung minh thi¢t hai do VPHC gay ra, nguoi
¢6 tham quyén s& co thé “manh dan” ap dung
bién phap “budc khéi phuc lai tinh trang ban
ddu” mot cach chinh xac. Yéu cau nay ciing phu
hop v6i nguyén tic xay dung BPKPHQ 1a phai
“dwoc mo ta ro rang, d‘dy du, cu thé dé cé thé
thuc hién duoc trong thuc tién va phai bao dam
tinh kha thi”.

Twong ty, nhim bao dam cho cac quyét
dinh xr phat VPHC c6 4p dung bién phap
“budc thuc hién bién phap khdc phuc tinh
trang o nhiém moi truong” duoc thyuc thi mot
cach chinh xac, nha lam luat ciing cin xay
dung nhitng quy pham thu tuc nhim hudng
dan cac bién phap cu thé ciing nhu thi tuc thi
hanh BPKPHQ nay. C6 nhu vy, viéc trién khai
thi hanh bién phap nay trén thuc té méi c6 su
théng nhat, ddng bo.

Cudi cung, can sira dbi Luat Xu Iy VPHC
theo hudng quy dinh thém viéc c6 thé ap dung
cac BPKPHQ do Chinh phu quy dinh ddi véi
nguoi chua thanh nién VPHC. Viée b sung cac
BPKPHQ do Chinh phii quy dinh vao hé thong
nhitng BPKPHQ duogc ap dung ddi voi NCTN
s€ gitup cho viéc khéc phuc héu qua dugc thyc
hién mgt cach nhanh chong, triét dé hon®. Tuy
nhién, nha lam luét cling nén can nhéc chi nén
ap dung BPKPHQ do Chinh phu quy dinh c6
tinh chat, muc do tuong xung vdi thé trang, d6
tudi, tam sinh Iy cia NCTN m

* Béo cdo téng két 5 nam thi hanh Lut X Iy VPHC cua Uy ban nhén dén tinh Soc Trang theo Quyét dinh
s0 582/Qb-BTP ngay 25/4/2017 cta Bo trudng Bo Tu phap ban hanh Ké hoach tong ket thi hanh Luat Xu
ly VPHC; Béo céo tong két 5 nam thi hanh Luat Xt Iy VPHC cua Uy ban nhéan dan tinh Lao Cai theo Quyét
dinh s6 582/QD-BTP ngay 25/4/2017 cta B truong Bo Tu phap ban hanh Ké hoach téng két thi hanh Luat

Xt Iy VPHC.

2 Piém c khoan 5 Diéu 4 Nghi dinh s6 118/2021/ND-CP ngay 23/12/2021 quy dinh chi tiét mot s didu va

bién phép thi hanh Luat Xir Iy VPHC.

3 Cao Vi Minh, “Nhdn dién tinh hop phdp va tinh hop Iy ciia caic BPKPHQ trong Nghi dinh ciia Chinh phi”,

Tap chi Nghién ctru lap phép, s6 17, nam 2018.
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