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Hoat dong t& tung tai Toa 4n nhan din 14 trung tim trong qud trinh giai quyét
céc vu viéc td tung c6 su tham gia ctia Toa 4n nhin dan. Hiéu qua clia hoat
dong t6 tung tai Toa 4n nhan dAn mang yéu t& then chdt quyét dinh hiéu qua
ctia toan bd qu4 trinh t8 tung. Tuy nhién, khong phai trong vu viéc nao, hoat
dong t6 tung tai Toa 4n nhin dan ciing dudc thuc hién sudn sé. Trén thuc t&,
vi nhiéu 1y do khéc nhau, mdt s& hanh vi can tr& hoat dong t8 tung tai Toa 4n
nhén dan van dién ra. Hién nay, mot s6 vin ban quy pham phdp luit c6 lién
quan c6 quy dinh bién phdp xt Iy nhiing hanh vi nay. Trong pham vi bai viét,
téc gia trinh bay, phan tich nhim 1am rd hanh vi can trd hoat dong t& tung tai
Toa 4n nhan dan, quy dinh ctia phap luat v& xti 1y d6i v6i hanh vi can tr hoat
dong t6 tung tai Toa 4n nhan dan va ki&n nghi hoan thién.

Procedural activities at the People’s Court are the center in the process
of settling legal cases with the participation of the People’s Courts. The
effectiveness of the proceedings at the People’s Court is a key factor
determining the effectiveness of the entire legal process. However, in not all
cases, the proceedings in the People’s Court were also carried out smoothly.
In fact, for many different reasons, a number of acts obstructing proceedings
at the People’s Court still take place. Currently, a number of relevant legal
documents have also prescribed measures to handle these acts. This article
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provides an analysis of the acts of hindering proceedings at the People’s
Court and proposes a number of recommendations for improvements.

1. Khai quat vé hoat dong tb tung tai Toa 4n
nhin dén

Thuét ngir “t6 tung” thudng dugc hiéu 1a
qua trinh giai quyét cac vu an hinh sy, dan sy
va hanh chinh theo cac thu tuc tuong tng'.
Pon cir, to tung hinh sy 1a mot qua trinh giai
quyét vu an, trong d6 c¢6 nhiéu chu thé, nhiéu
giai doan khac nhau phu hop vdéi tinh chat, dic
diém ciia cac co quan tién hanh t6 tung, 1a co
ché ma qua do tdi pham dugc diéu tra, lam rd,
bi truy t6, xét xir va hinh phat dugc ap dung?.
Tuong tu, td tung hanh chinh la qua trinh thuc

hién nhiing hoat dong khac nhau cua co quan
tién hanh to tung, nguoi tién hanh td tung,
nguoi tham gia t tung nham thy 1y, giai quyét
dung din vu 4n hanh chinh theo quy dinh cua
phap luat®.

Té tung c6 hai ddc diém 1a tinh quyén luc
va tinh dc lap*. Tinh quyén lyc thé hién sy ap
dat vé& mat tha tuc va tinh bt budc thi hanh cua
cac quyét dinh giai quyét. Thong thuong tinh
quyén lyc nay thé hién quyén lyc nha nudc, 1a
hoat dong dugc tién hanh boi co quan nha nuéc
¢6 thdm quyén. Tuy nhién, trong mét sé truong

' Truong Dai hoc Luat Tp. Ho Chi Minh, Gido trinh Ludt To o tung hanh chinh, Nxb. Hong Dic, nam 2019, tr. 23.
2 Khoa Luét, Pai hoc Quéc gia Ha Noi, Gido trinh Ludt T6 tung hinh suw Viét Nam, Nxb. Dai hoc Qubc gia Ha Noi,

nam 2014, tr. 17.

3 Truong DPai hoc Luat Tp. Ho Chi Minh, Gido trinh Ludt To o tung hanh chinh, tldd, tr. 26.
4 Truomg Pai hoc Luat Tp. H6 Chi Minh, Gido trinh Lugt Té tung hanh chinh t1dd, tr. 22.
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hop, n6 khong thé hién tinh quyén lyc nha nude
trong hoat dong ciia chu thé tién hanh ma 1a su
bao ho cua Nha nudc ddi v6i hoat dong td tung
ctia cac chu thé (vi du td tung trong tai). Tinh
doc 1ap doi hoi chu thé giai quyét khong phai
la mot bén duong su cia vu viéc hodac nguoi co
lién quan dén vu viécs.

Nhu vay, t6 tung c6 thé dugc hiéu 1a qua
trinh thuc hién nhiing hoat dong khac nhau do
chi thé 13 co quan nha nudc co thaim quyén
hodc co quan, t6 chic khac dugc Nha nude
bao ho tién hanh nham thuy 1y, giai quyét cac
vu vi¢e ding theo quy dinh cua phap luat va
két qua cua qua trinh giai quyét nay c6 tinh
bét budc thi hanh dbi v6i cac chu thé. Trong
qua trinh nay, ngoai co quan nha nudc co tham
quyén, con c6 cac co quan, to chirc khac dugc
Nha nudce bao hd thuc hién hoat dong tb tung
nhu céc trung tam trong tai (tién hanh thuc hién
cac hoat dong td tung trong tai) va cac chu thé
tham gia t6 tung khéc, tily vao ting loai t6 tung
ma nguoi tham gia to tung 1a cac chu thé khac
nhau. C6 rat nhiéu chu thé tham gia vao hoat
dong td tung va hoat dong td tung dién ra &
nhiing giai doan khéac nhau.

Theo tac gia, td tung chi bao gdm nh_frng
hoat dong duoc tién hanh boi cac chu thé co
tham quyén tlen hanh tb tung gom co quan
¢6 thdm quyen tién hanh t6 tung va ngudi co
thim quyén tién hanh t tung, boi day la hai
nhom chu thé duge Nha nudce trao quyén thyc
hién cac hoat dong tb tung. Viéc thyc hién cac
hoat dong td tung vura la nhiém vy vira 1a quyén
han ctia cac chi thé nay. Nhoém chu thé con lai
cling tham gia vao qua trinh t6 tung cua cac
vu 4n (nguoi tham gia tb tung) va két qua cua
qua trinh t6 tung phan nao chiu sy tac dong tir
hoat dong ciia cac chu thé nay. Tuy nhién, cac
hoat dong cua ho phu thudc vao hoat dong to
tung cta chu thé c6 thim quyén tién hanh t6
tung. Cu thé, khong phai vu 4n nao ciing co
su tham gia ctia nguoi phién dich, nguoi giam
dinh va viéc ngu’(‘yi phién dich, nguoi giam dinh
nao dugc tham gia vu an ciing phu thugc vao
yéu cdu co quan c6 thim quyén tién hanh t6
tung. Bén canh do, hoat dong ctia ngudi tham

* Truong Dai hoc Luat Tp. Ho Chi Minbh, tldd, tr. 23.
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gia tb tung d6i khi kh()ng bi rz‘mg budc vé nghia
vu. Pon ctr, bi can, bi cdo c¢6 quyén bao chita
nhung khong co nghia vu bao chira dé _chimg
minh minh v6 ti. Bi can, bi céo ¢6 quyén khai
béo va dong thoi cling ¢6 quyén im lang tac 1a
khong bi budc phai dua ra 10i khai chong lai
chinh minh hoac budc phai nhan minh co toi°.

T nhfmg phﬁn tich trén, c6 thé thay, t6
tung 1a qua trinh giai quyet cac vu vi¢e do cac
O quan co thim quyén tién hanh t6 tung hoic
co quan, to chirc duoc Nha nuge bao ho thue
hi¢n. Tuy vao tung loai to tung khac nhau ma
cac chu thé c6 tham quyén tién hanh t6 tung s&
¢ su khac nhau. Tir d6, cac cha thé tham gia
vao hoat dong t6 tung cﬁng rat khac nhau. Tuy
nhién, khong phai moi hoat dong dugc thuc
hi¢n boi cac chu thé tién hanh t6 tung va chu
thé tham gla t6 tung trong qua trinh giai quyét
cac vu viéc déu duoc xem la hoat dong t6 tung.
Theo tac gia, hoat dong tb tung chi bao gobm
hoat dong do cac chu thé c6 tham quyén tién
hanh t6 tung thyc hién, bao gdm co quan cd
tham quyén tién hanh t6 tung va nguoi c6 tham
quyén tién hanh té tung.

Nhu dé phén tich, hién nay t6n tai nhiéu
hinh thie t6 tung khac nhau nhu: t6 tung tai toa
an, t6 tung trong tai, t6 tung canh tranh. Trong
t6 tung toa an lai bao gdm nhleu loai hinh toa
an khac nhau. Tuy vao truyén théng phap luat
va mo hinh to chirc b may cia timg quoc gla
ma c6 thé c6 Toa an tu phap va Toa an quén
su, tham chi d6i voi mot s6 qudc gia con ton tai
Toa an ton gido nhu: Malaysia, Brunei...

O Viét Nam, phap luat hién hanh quy dinh
hai h¢ thong tda 4n 12 hé théng Toa an nhan dan
va hé théng Toa an quan sy. Toa an nhan déan
0 Viét Nam cung co thim quyén tuong ty Toa
an tu phap & cac qudc gia khac. Diéu nay duogc
thé hién qua quy dinh cua Hién phap nam 2013
trao viéc thuc hién quyén tu phap cho Toa an
nhan dan.

Nhu véy, hoat dong tb tung tai Toa 4n nhén
dan can duogc phén bi¢t v6i hoat dong td tung
theo thu tuc t6 tung trong tai, to tung canh
tranh va to tung c6 sy tham gia cua Toa an
quén sy. Hoat dong to tung tai Toa an nhan

6 Piém d khoan 2 Dleu 60 va diém h khoan 2, Biéu 61 B9 luat T6 tung hinh sy ndm 2015 di dugc stra ddi, bo sung

nam 2021 (B6 luat TS tung hinh su).
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dan 1a hoat dong dugce tién hanh boi cac chu
thé co. thim quyén tién hanh t6 tung thue hién,
bao gdm co quan ¢ tham quyén tién hanh td
tung va nguoi co tham quyén tién hanh t6 tung
cua cac quy trinh t6 tung dién ra tai Toa an
nhén dan trong t6 tung hinh sy, t6 tung hanh
chinh va to tung dan sy. Theo do, co quan co
tham quyen tlen hanh t6 tung bao gom: Co
quan tién hanh té tung (Co quan diéu tra, Vién
kiém sat nhan dan, Toa 4n nhan dan’) va céac
co quan dugc giao nhiém vu tién hanh mot sb
hoat dong diéu tra (Cac co quan ctia Cong an
nhan dan dugc giao nhi€ém vu tién hanh mot
s6 hoat dong diéu tra; Cac co quan khac trong
Quén doi nhan dén dugc giao nhi€ém vu tién
hanh mot s6 hoat dong diéu tra; cac cO quan
cua B9 doi bién phong, Hai quan, Kiém lam,
Cénh sat blen K1em ngu?®). Tlep theo, ngu:orl
c6 tham quyen tlen hanh té tung gdém co:
Nguoi tién hanh t6 tung (Chanh an Toa an,
Tham phan, Pho Chanh an Toa an, Hoi tham
nhan dan, Tham tra vién, Thu ky Toa an; Vién
truong, Pho Vién truong Vién kiém sat, Kiém
sat vién, Kiém tra vién; Thu truong, Ph6 Thu
truong Co quan diéu tra, Piéu tra vién, Can bd
diéu tra®) va nguoi dugc giao nhiém vu tién
hanh mot s hoat dong diéu tra duogc quy dinh
tai khoan 1 Piéu 35 Bo }uét “To tung hinh sy
nam 2015 da duogc sura doi, bo sung nam 2021
(B0 luat TS tung hinh sy).

Ngodi ra, xét vé mat thuat ngtr, hoat dong
t6 tung tai Toa an nhén dan co6 thé dugc hiéu
theo hai nghia. Thit nhdt, néu “Toda 4n nhan dan”
duoc hiéu 1a mdt co quan trong bo may nha nude
véi nghia 1a mdt dia danh wdce 1€ thi hoat dong
td tung tai Toa an nhan dén co thé duoc hiéu 1a
tat ca cac hoat dong td tung dugc dién ra tai tru
sO cua cac Toa an nhan dan. Vi du, trong vu an
hinh su, ké tir thoi diém két thiic giai doan didu
tra, Vién kiém sat chuyén toan bo hd so vu an
sang Toa 4n hay trong vu 4n dan su thi ké tir thoi
diém Toa an thy 1y ho so cho dén giai doan xét
xtr déu duoc xem 1a hoat dong t6 tung tai Toa an
nhan dan. Hiéu theo goc d6 nay thi hoat dong t6

tung tai Toa 4n nhan dan kha rong va bao gém
hoat dong ctia nhiéu chii thé khac nhau. Thit hai,
theo nghia hep, ¢6 thé hiéu hoat dong t6 tung tai
Toa an nhan dan la hoat dong xét xu cua Hoi
dong x€t Xt trong ting vu 4n cy thé. Theo cach
hiéu nay thi hoat dong t6 tung tai Toa 4n nhan
dén chi bao gorn hoat dong xét xtr ciia Hoi dong
xét xtr gdbm Tham phan va Hoi thim nhan dan.

Xét theo nglt nghia thi cum tor “tai Toa dn
nhdn ddn” 13 trang tir. Piéu d6 c6 nghia cum
tlr nay dién dat vé dia diém dién ra hoat dong
chtr khong phai cha thé thuc hién hoat dong.
Bén canh do, thuat nglt Toa an nhan dan khong
thé dong nhat v6i Hoi dong xét xur. Vi vay, hoat
dong tb tung tai Toa 4n nhan dan khong dong
nhét véi hoat dong td tung ctia Hoi dong xét XU
trong mot phién toa cu thé. Hoat dong t6 tung
tai Toa an nhan dén rong hon hoat dong xét xir
cua Hoi dong xét xir trong mot vu an cu thé. No
khong chi bao gdm hoat dong xét xur ciia Hoi
ddng xét xtr dién ra tai Toa 4n nhan dan ma con
bao gdm céac hoat dong td tung khac nhu hoat
dong hoa giai, hoat dong dbi thoai, hoat dong
thu thap chung ctr... Tir d6 cho thay, hoat dong
t6 tung tai Toa 4n nhan dan can duoc hleu la
hoat dong cua co quan c6 tham quyen tlen hanh
t6 tung, ngudi co thim quyen tién hanh td tung
dién ra tai tru s& cac Toa an nhan dan.

Vi 18 d6 ma hoat dong t6 tung tai Toa an
nhén dan can dugc hiéu 1a tit ca cac hoat dong
td tung duoc thyc hién boi cac chu thé co tham
quyén tién hanh t6 tung dién ra tai dia diém la
Toa 4n nhan dan nhiam thu 1y, giai quyét cac vu
viéc dung theo quy dinh cta phap luat. Hoat
dong nay duoc quy dinh trong cac ludt to tung
tuong rng bao gom t6 tung hinh sy, t6 tung
hanh chinh va t0 tung dan suy.

2. Hanh vi can tré hoat dong t6 tung tai Toa
an nhan dén

Theo Tur dién Tiéng Viét thi “can tré” 1a “gdy
kho khan tro ngai, lam cho khong tién hanh duoc
dé dang, suon sé”'°. Hanh vi can tr¢ 1a hanh vi
duoc thyc hién nham ngan chan, khéng cho mét
hanh vi hay hoat dong nao d6 xdy ra suon sé,

7 Khoan 1 Diéu 36 Luat Té tung hanh chinh ndm 2015 da duoc sura dbi, bd sung ndm 2019 (Luat T4 tung hanh
chinh); Khoan 1 Diéu 34 Bo luét T6 tung hinh su; Khoan 1, Diéu 46 Bo luat TH tung dan sy nam 2015.

8 Khoan 1 Dleu 35 B9 luat Té tung hinh sy.

° Khoan 2 Diéu 36 Luat T6 tung hanh chinh; Khoan 2 Biéu 34 Bo luat TS tung hinh syu; Khoan 2 Piéu 46 Bo luat

T6 tung dan su ndm 2015.

10'Vién Ngén ngit hoc, Tir dién Tiéng Viét, Nxb. Pa Ning, nam 2006, tr.108.
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thuan tién. Hanh vi can tr¢ hoat dong t6 tung tai
Toa an nhan dan cau thanh nhitng vi pham phap
luat cu thé. Thé nhung, hiéu nhu thé nao 13 hanh
vi can tr¢ hoat dong t6 tung tai Toa 4n nhan dan
thi phap luat hién hanh van chua c6 quy dinh
cu thé.

Tuong dong véi cach tlep can trén, hién nay
c6 mot s6 quan diém vé hanh vi can tr& hoat
dong t6 tung nhu sau:

Quan diém thir nhdt: hanh vi can trd hoat
dong t tung dan sy 1a hanh vi khong tuén tha
nhiing quy dinh cua B¢ luat T6 tung dan su.
Hanh vi nay c6 thé xuét hién ¢ ngudi tham gia
t6 tung, ma trudc hét 1a cac dwong sy va co thé
la nhitng nguoi tham gia khac nhu nguoi lam
ching, nguoi phién dich, ngudi giam dinh'’.
Hiéu mot cach khai quat theo quan diém nay
thi hanh vi can tré hoat dong td tung 1a hanh vi
khong tuan thu cac quy dinh cta phap luat t6
tung tuong ung.

Quan diém thir hai: hanh vi can tro hoat
dong t tung néi chung, c¢6 thé hiéu 1a hanh vi
ctia c4 nhan, co quan, t6 chirc gay tré ngai cho
cac hoat dong x4c minh, thu thdp chung ct,
hoa giai va xét xir cia Toa an'2.

Nhu da trinh bay, hanh vi can tré hoat dong
t6 tung tai Toa 4n nhan dan c6 thé dugc hiéu theo
hai nghia. Theo nghia hep, hanh vi can tré hoat
dong t6 tung tai Toa 4n nhan dan chi bao gdm
nhiing hanh vi can tr¢ xay ra tai dia diém 1a Toa
an nhan dan. Piéu nay c6 nghia néu nhu cac hanh
vi can tré xay ra ngoai dia diém Toa 4n nhan dan
thi khong duoc xem la hanh vi can tré hoat dong
t6 tung tai Toa 4n nhan dan. Theo nghia rong,
hanh vi can tr¢ hoat dong t6 tung tai Toa 4n nhan
dan bao gom tit ca hanh vi dién ra & bt ky dia
diém nao nhung hanh vi d6 gay can tr¢ cho hoat
dong t6 tung duogc tién hanh tai Toa an nhan dan.

Tac gia cho rang cach hiéu tha hai hop ly
hon boi muc dich cua viée xir 1y hanh vi can tro
hoat dong td tung tai Toa an nhan dan la nham
ngan ngira, rin de dé loai trir nhitg hanh vi gy
tro ngai cho hoat dong td tung tai Toa an nhan
dan. Chinh vi vay, hanh vi can tré nay cho du
duoc thuc hién & bat ky dia diém nao, thoi gian
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nao thi déu gy can tré cho hoat dong t6 tung
tai Toa an nhan dan. Tu day, c6 thé hiéu, hanh
vi can tro hoat dong 10 tung tai Toa an nhan
ddn la hanh vi ciia cdc cd nhén, 16 chirc dién
ra trong hodc ngoai Toa an nhan dan, gay tro
ngai cho hoat dong thuc hi¢n nhi¢m vy, quyén
han cua cac chu thé c6 tham quyén tién thanh
16 tung dién ra tai Toa an nhdn dan.

3. Quy dinh ciia phap luat vé xir 1y doi voi
hanh vi cin tré hoat dong td tung tai Toa 4n
nhén din va kién nghi hoan thién

Hién nay, mot s6 van ban quy pham phéap
ludt & nudce ta c6 quy dinh bién phép xir Iy doi
v6i hanh vi can tré hoat dong td tung tai Toa
4n nhan dan. Pon ctr, khoan 1 Diéu 316 Luat
T6 tung hanh chinh quy dinh: “nguoi cé hanh
vi vi pham néi quy phién toa quy dinh tai Diéu
153 ciia Ludt nay thi tity theo tinh chdt, mirc do
vi pham ma ¢ thé bi Chii toa phién toa quyét
dinh xiwr phat vi pham hanh chinh theo quy
dinh ciia phdp ludt”. Khoan 1 Diéu 491 Bo
ludt t6 tung dan sy ndm 2015 ciing quy dinh:
“nguoi co hanh vi vi pham néi quy phién toa
quy dinh tai Piéu 234 cia Bé ludt nay thi tuy
theo tinh chdt, mirc do vi pham ma co thé bi
Chui toa phién toa xiwr phat hanh chinh theo
quy dinh cua phdp ludt”. Tuong tu, khoan
1 Biéu 467 Bo luat t6 tung hinh sy quy dinh:

“nguoi vi pham noi quy phlen toa thi tuy tinh
chat, mirc dg vi pham co thé bi Tham phdn
chii toa phién toa quyét dinh xiv phat hanh
chinh theo quy dinh ciua phdap ludt”. Tuy
nhién, dudng nhu céc quy dinh trén chi hudéng
dén viéc xur 1y hanh vi can tré hoat dong td tung
tai phién toa chir khong phai 1a tat ca hanh vi
gy can tré cho hoat dong té tung duoc tién
hanh tai Toa an nhan dan.

Nhu da trinh bay, hanh vi can tré hoat dong
tb tung tai Toa an nhan dan can duoc hiéu la
hanh vi d6 gy can trd cho hoat dong t6 tung
duoc tién hanh tai Toa an nhan dan chir khong
phai chi 1a hanh vi gay rdi hay can tré hoat dong
t6 tung tai phién toa. C6 1€ nhan théy su bt cap
nay ma khoan 3 Diéu 4 Luat Xtr Iy vi pham hanh
chinh quy dinh: “Can cr quy dinh ctia Luat nay,

W Lé Thu Ha, “Xur Iy cdc hanh vi cdan tré hoat dong 16 tung ddn sy”, Tap chi Toa an nhan dan, s6 19, 2004, tr.

21 -23.

12 Pham Linh Trang, “Quy dinh ciia phdp ludt vé cdn tré hoat dong t6 tung va cach xir 1, https://lsvn.vn/quy-dinh-
cua-phap-luat-ve-can-tro-hoat-dong-to-tung-va-cach-xu-ly1627140403.html, truy cap ngay 30/9/2021.

NGHIEN cuv
LAP PHAP

[

S6 12 (460) - T6/2022




NHA NUGC VA PHAP LUAT

Uy ban thuong vu Qudc hdi quy dinh vé xtr phat
vi pham hanh chinh d6i v6i hanh vi can tro hoat
dong t6 tung”. Néu nhu trong cac linh vuc khac
thi Chinh phii ban hanh nghi dinh quy dinh vé
viéc xUr phat vi pham hanh chinh; d6i v&i hanh
vi can tré hoat dong td tung, Uy ban Thuong vu
Qudc hoi s& ban hanh phép 1énh dé quy dinh vé
xUr phat vi pham hanh chinh.

Theo khoan 3 Diéu 4 Luat Xir ly vi pham
hanh chinh, “Uy ban thudng vu Qudc hdi quy
dinh vé xir phat vi pham hanh chinh ddi vai
hanh vi can tré hoat dong to tung”. Tuy Luét
Xur ly vi pham hanh chinh chi cho phep Uy ban
Thudng vu Qudc hdi quy dinh vé xtr phat vi
pham hanh chinh nhung c6 thé hiéu 1a Uy ban
Thudng vu Qudc hoi s& quy dinh ca vé hanh vi
vi pham, hinh thirc xtr phat, mac xu phat, bién
phap khéc phuc héu qua, tham quyen xur phat,
muc phat tien cy the theo timg chuc danh®.
Theo tac gia, khi Uy ban Thuong vu Quoc hoi
x@y dung Phép 1énh Xir ly cac hanh vi can tré
hoat dong to tung ctia Toa 4n nhén dén thi can
can nhic nhimg van d& sau:

Thit nhat, Phap 1énh Xt Iy cac hanh vi can
tro hoat dong td tung cia Toa an nhan dan can
thé hién thdng nhat quan diém hanh vi can trd
hoat dong tb tung tai Toa an nhan dan dugc
hiéu 14 tat ca hanh vi gy can tré cho hoat dong
td tung duoc tién hanh tai Toa 4n nhan dan chir
khong phai chi 13 hanh vi gy rdi hay can tro
hoat dong tb tung tai phién toa. Do d6, viéc mo
ta hanh vi vi pham ciing nhu cac ché tai xu ly
can quan triét noi dung nay.

Thir hai, hanh vi “gdy roi trdt tie phién toa”
ngoai vi¢c bi ap dung céac hinh thuc xt phat
con bi ap dung bién phap “budc roi khoi phong
xit an”. V& ban chat, “budc roi khoi phong xik
dn” 1a mot bién phap khic phuc hau qua va
rat can thiét trong viéc bao dam sy ton nghi€ém
clia phién toa. Pang tiéc, bién phép nay khong
dugc ghi nhan trong phan thim quyén cua
Tham phén chu toa phién toa dugc quy dinh
tai khoan 1 Diéu 48 Luat Xu Iy vi pham hanh
chinh. Do d6, Phap 1énh X1 ly cac hanh vi can
tro hoat dong tb tung cia Toa an nhan dan can

quy dinh vé& tham quyén ap dung bién phap nay
cho Tham phan chu toa phién toa khi xir phat
hanh vi “gdy roi trdt tw phién toa”.
Thir ba, Toa an nhan dan bén canh viéc xét
XU tai cac phién toa con thyc hién nhiém vy,
quyén han tai cac phién hop. Don cu, do la
Phién hop xem xét, quyet dinh ap dung bién
phap dua vao truong gido duong, dua vao co
sO gido duc bt budce, dua vao co sd cai nghi¢n
bat budc. Do do, viée can tr¢ hoat dong to tung
tai Toa an nhan dan can dugc hiéu theo nghia
bao ham ca nhiing phlen hop cua Toa an nhan
dan. Khong phai ngau nhién ma B¢ luat Hinh
sy nam 2015 da duoc stra ddi, bd sung nam
2017 (B luat Hinh sy) da bd sung viéc truy
ctru trach nhiém hinh sy d6i v6i hanh vi gay
ro1 trat tu phién hop, dong thoi stra d6i tén cua
diéu luat thanh: 7oi gay roi trdt tw phlen toa,
phién hop nham bao dam tinh bao quat va phu
hgp vé6i cac truong hop co thé xay ra trong thuc
*. Do do, Phéap 1¢nh Xt 1y cac hanh vi cdn tré
hoat dong to tung ctia Toa an nhan dan can quy
dinh v€ hanh vi vi pham cling nhu thura nhén
tharn quyén xir phat vi pham hanh chinh cta
Tham phan phu trach cac phién hop.

Thir twr, khong phai moi hanh vi gdy kho khan
tré ngai cho hoat dong t6 tung tai Toa an nhan
dan déu la hanh vi hanh vi can tré hoat dong to
tung tai Toa an nhan dan. Don cu, hanh vi cua
bi cdo tir chdi khai bao, néu hiéu dudi goc do
chung thi viéc tir chbi khai bao cua bi cdo s& gy
can tr¢ cho viéc xé xtr vu an ctia Toa an nhan
dan ma cu thé & day 1a cua Ho1 dong xét xu. Tuy
nhién, viéc tir chdi khai bao ctia bi cao lai la hanh
vi hop phap, boi bi céo co quyén “khéng budc
phdi dwa ra loi khai chong lai chinh minh hodc
budc phdi nhin mgnh ¢6 i, Nhu vay, mac dn
mot hanh vi ¢6 thé gy can tré cho hoat dong t0
tung tai Toa 4n nhan dan, nhung néu hanh vi d6
hop phép thi khong thé bi xem 1a hanh vi can tro
hoat dong t6 tung tai Toa an nhan dan. Chinh vi
vay, Pnép 1énh Xir 1y cac hanh vi can tr¢ hoat
dong 6 tung cua Toa an nhan déan cung phai co
nhung quy dinh vé truong hop ngoai I¢, nhung
gioi han cta diéu luat dé tranh truong hop méau
thuan trong viéc ap dung phép luat vao thyc té m

13 Cao VUi Minh, “Tinh thdng nhat trong hé thdng phap ludt Viét Nam nhin tir Dy thdao Phdp lénh xur Iy hanh chinh cac
hanh vi can tré hoat dong 16 tung cua Toa dn nhdn déan”, Tap chi Toa an nhén dén, s6 11, ndm 2013.
l“Dleu 391 B¢ luat Hinh su quy dinh Ve “Tgi gdy roi trat tw phién toa, phién hop”.

15 Piém h khoan 2 Diéu 61 B6 luat T tung hinh sy.
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