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1. Khai quét vé mé hinh cho vay ngang hang

(P2P Lending)

1.1. Khdi ni¢m va thwc trang ciia mé hinh
cho vay ngang hang (P2P Lending) trén thé

gioi va Viét Nam hién nay

P2P Lending 1a mét gidi phap cho vay tai
chinh trén nén tang s6 m&i xuét hién tai Viét
Nam trong nhiing nim gan day. Trong d6, cum
tr P2P duoc viét tit cua “Peer-to-Peer”, co thé
duoc dich nhu 13 “ca nhan-dén-ca nhan

Tém tit:

Trong pham vi bai viét ndy, c4c téc gid trinh bay, phan tich ban chat, cdc mdi
quan hé va hoat ddng ctia md hinh cho vay ngang hang (P2P Lending) nhim
lam rd cach thiic xay dung khung phdp 1y cia m6 hinh P2P Lending & mot
s6 quéc gia dang phd bién trén thé gidi; va dua ra cdc ggi md vé dinh huéng
ti€p can ctia Viét Nam trong viéc xay dung khung phdp 1y méi diéu chinh céc
hoat ddng cdng nghé tai chinh (Fintech) hién nay.

Abstract:

Within the scope of this article, the authors provide discussions and an analysis
of the nature, relationships and operations of the peer-to-peer lending model.
(P2P Lending) to understand how to formulate the legal framework of the
P2P Lending model in a number of developed countries in the world; and
also and provide suggestions on Vietnam’s approach to develop a new legal
framework governing current activities of financial technology (Fintech).

1a thuét ngit kinh t& mé ta mot mo hinh phi tap
trung, qua d6 hai ca nhan tuong tac dé mua ban
hang hoa va dich vu tryc tiép v6i nhau hodc
san xuét hang hoa dich vy cting nhau ma khong
thong qua bén trung gian gian thir ba hodc bat
ky mot to chic hay doanh nghiép nao'. Nhu
vay, dua trén dinh nghia vé thuat ngir kinh té
P2P thi P2P Lending 1a gidi phép cho vay truc
tiép tir ca nhan-dén-ca nhan ma trong d6 khong

A

day  thong qua cac t6 chirc trung gian tai chinh nhu

! The Investopedia Team, Peer-to-Peer (P2P) Economy, https://www.investopedia.com/terms/p/peertopeer-
p2p-economy.asp, truy cdp ngay 16/06/2021.
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cac ngan hang, to chirc tin dung hay tai chinh.
Hién nay, cac hoat dong P2P Lending thuong
dugc thuc hién truc tuyén thong qua cic nén
tang tai chinh do cac cong ty Fintech phat trién.

Theo cic nha nghién ciru cia T chic
Qudc t& v& Uy ban ching khoan (I0SCO),
P2P Lending 1a mdt trong nhiing hinh thiic
goi vbn cong ddng duwa trén cac khoan vay
(crowdlending hay loan-based crowdfunding)?.
Goi von cong dong la thuat ngte chung mo ta
viéc huy dong mot s6 von tir mot s6 luong 16n
c4 nhan hoic td chure, dé tai tro cho mot dy 4n,
khoan vay kinh doanh hodc cic nhu cau khac
thong qua mét nén tang truc tuyén3. Mac du
ban chat don thuan chi 1a hoat dong huy dong
vbn cta cac doanh nghiép duoc thuc hién trén
nén tang truc tuyén, song goi von cong dong lai
c6 rat nhiéu hinh thirc khac nhau nhu kéu goi
gop von ¢d phan (equity-based crowfunding),
kéu goi vbn trai phiéu (debt-securities
crowfunding), kéu goi von tai trg (donation-
based crowfunding),... va P2P Lending ciing
12 mot trong nhirng hinh thirc ctia goi von cong
ddng thudc nhom cé sinh 16i cho nha dau tu
(financial return crowfunding)* phd bién trén
thé gioi hién nay. Co thé thay, dbi tuong di kéu
goi von ciia cac hinh thirc goi von cong dong
nhu P2P Lending nay thong thuong 1a cac ca
nhan/cong ty khoi nghiép (start-up) hodc cac
doanh nghiép dang phat trién sir dung nhu mot
giai phap méi dé tiép can cac ngudn von thay
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thé, 1a mot bién phap sang tao dé tim ngudn tai
tro mai cho du an.

Theo giai thich cia Tir dién tai chinh
Investopedia®, P2P Lending dugc dinh nghia
mot cach day da 1a “mot hinh thie goi von
cong dong dua trén cac khoan vay (loan-based
crowdfunding) ma trong d6 cic nén tang cong
nghé két ndi truc tuyén (platforms) duoc sir
dung dé két ndi truc tiép/gian tiép cac nha dau
tu (investors) va bén kéu goi von (borrowers)
nham cung cap mot khoan vay tin chép c6 1ai
sudt ma khong cin cac ngan hang, t6 chirc tin
dung lam trung gian”.

1.2. Rii ro ciia hogt dpng cho vay ngang
hang

Bén canh thé manh 1 mot giai phap tai
chinh nhanh chéng va hiéu qua cho cac ca
nhan, doanh nghiép c6 yéu cau goi von kinh
doanh ciing nhu 1a mot phuong an dau tu moi
cho cac nha dau tu xoay vong nhiing dong tién
nhan rdi ciia minh, cac rui ro dén tir hoat dong
P2P Lending ciing ngay mot nhiéu hon. P2P
Lending c6 thé 1a diém dén hap dan cho cac
hoat dong rira tién, lira dao chiém doat tai san,
danh cap thong tin, cac hanh vi xdm pham vé
quyén riéng tu va bao mat thong tin khac cua
nguoi tiéu dung... Nhiing rui ro nay lai cang
tr¢ nén tinh vi va phtrc tap hon khi chiing duoc
thyc hién trén khong gian Internet.

Céc phuong thirc hoat dong cia cic nén

2 Elanor Kirby, Shane Worner, “Crowd-funding: An Infant industry growing fast”, Staff Working Paper of the
IOSCO Research Department, p. 4.

3 Lién minh chau Au, Crowding funding explain, https://ec.europa.cu/growth/tools-databases/crowdfunding-
guide/what- 1s/expla1ned en, truy cap ngay 16/06/2021.

* Céc hinh thtrc goi von cong ddng dugc phan vao hai nhom dua vao muc dich cta cac hinh thurc nay. Trong
d6, cac hinh thirc goi von nhu kéu goi von dua trén phan thuong (reward-based crowdfunding), kéu goi vén
tir thién (donation-based crowdfunding), ... 13 hinh thirc diu tu ma trong d6 cac nha dau tu s& khong c6 nhu
cau thu hdi v6n hodc phat sinh lgi nhudn s& dugc phan Vao nhom goi v6n cong dong khong phat sinh 10 cho
nha dau tu (Community Crowfundmg) Hinh thirc goi von cong dong khac nhu P2P Lendlng (loan- based
crownfundmg) kéu goi vbn cd phan (equity-based crownfundlng) . 12 hinh thirc nha dAu tu s& mong mudn
thu hoi lai von Va mdt khoan loi nhuén phat sinh tir s§ von déu tw cta minh, cac hinh thirc nay s& dwoc phan
vao nhom goi von cong ddng phat sinh 10i cho nha dau tu (financial return crowdfunding).

5 Julia Kagan, Peer-to-Peer Lending, https://www.investopedia.com/terms/p/peer-to-peer-lending.asp, truy
cap ngay 28/05/2020.
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tang P2P Lending hién nay dang c6 mot s6 van
d@é nhat dinh. Thit nhdt, cac thong tin cung cp
boi bén di goi von thuong khong duge xac nhan
va khi dugc xac nhén thi cac thong tin nay lai
khéng chinh xac®. Theo théng ké, cac nha dau
tu sir dung nén tang thuong gap kho khan trong
viéc xac dinh diém tin dung (creditworthiness)
cua bén kéu goi von’. Thi hai, viéc thu hoi von
va loi nhuan ma nén tang thanh khoan cho nha
dau tu hiu nhu phu thudc hoan toan vao kha
ning thanh toan ng cua bén goi von va khong
dugc bao dam béi nén tang P2P Lending. Thit
ba, trong truong hop bén goi vén khong thuc
hién nghia vy thanh toéan, cac nha dau tu hoan
toan chi c¢6 thé phu thudc vao cic cong ty P2P
Lending dé thu hdi lai vén va théng thuong
cac cong ty P2P Lending thuong khong thuc
sy thyuc hién, boi cac cong ty nay cho rang ho
chi déng vai tro trung gian thong tin két ndi
cac bén tham gia hoat dong cho vay véi nhau.
Thit tu, 13i suat cho vay dugc cac nén ting cam
két voi bén di vay thoa thuan c6 dau hiéu tro
thanh tin dung den khi ap dat muc phat tra 1ai
tré han qué cao hodc thu phi dich vu khéng hop
1y khién cho bén goi von khi thanh toan phai
tra thém 1én t¢1 hon 20%/mam so véi khoan vay
ban dau.
2. Khung phap 1y diéu chinh hoat dong cho
vay ngang hang (P2P Lending) tai mot sb
quéc gia

2.1. Trung Quéc

P2P Lending lin d4u tién xuat hién vao
thang 6 ndm 2007 nhu la mét trang Web cho
vay truc tuyén tai Trung Qudc. Tiép theo do,
mot s6 nén tang cho vay truc tuyén 16n xut
hién tai Trung Qudc nhu Hongling Capital,
Renrendai va Lufax... Hoat ddng nay tr¢ thanh
nganh cong nghiép phat trién nhanh chong tai

Trung Qudc. Tir ndm 2012 tré di, P2P Lending
tai Trung Qudc da ting trudng theo cap sd nhan
v6i mirc ting gip nhiéu 1an vé tat ca cac chi s6
chinh nhu sb luong nha dau tu, nguoi vay, cac
nén tang cho vay va doanh thu?.

Nhin chung, khung phéap 1y diéu chinh P2P
Lending tai Trung Qudc thay ddi qua ting giai
doan phat trién ciia P2P Lending. Trong giai
doan tir khi xuét hién vao nim 2007 dén nim
2011, mac du P2P Lending tai Trung Quéc da
phat trién manh m& nhung Chinh phii Trung
Qudc khong ban hanh bét ctr quy dinh nao dé
diéu chinh vé hoat dong ctia n6. Vio giai doan
nay, c¢6 khoang 50 nén tang P2P Lending ton tai
v6i khéi luong giao dich 1én t6i 3,1 ty nhan dan
t6°. Viée khong ton tai cac quy dinh phap ly dé
diéu chinh lam cho hoat dong P2P Lending tai
Trung Qudc phat trién nhanh chéng, bén canh
d6 con gy ra nhiéu thyc trang dang bao dong
nhu nhiéu nén tang P2P Lending da bo trén va
chidm dut hoat dong kinh doanh, tham chi c6
nhiing nén tang tir lic xuat hién dén lic chdm
dut hoat déng chi trong 3 ngay'°...

Pén nim 2013, Chinh phu Trung Qudc bit
dau xem xét vé viéc giam sat hoat dong P2P
Lending. Tuy nhién, viéc ban hanh cac quy
tac giam sat d6i voi mot nganh méi 1a rat kho
khan. Vao ngay 25/11/2013, Ngan hang Nhan
dan Trung Qudc dit ra ba ranh giGi do6 cho hoat
dong kinh doanh ctia nén tang cho vay P2P, d6
1a “khong c6 tinh bao mat, khong thu vén dé
gdp von, va khong thu hoi bat hop phap tién
ky quy cong khai hodc huy dong vén bat hop
phap”. Tiép theo d6, mot vai quy dinh dugc ban
hanh nhung chi dit ra yéu cau cn phai ting
cuong giam sat va phong ngira rii ro d6i véi
hoat dong nay ciing nhur cong bd cac nguyén
tac co ban dé giam sat nganh P2P Lending nhu:

¢ Ron Lieber, 2011, The Gamble of Lending Peer to Peer, N.Y. Times.
7 Bao cao GAO, supra note 6, tai 22 tbl.1 (cung cap danh sach rui ro ctia nha dau tu tir cac nén tang P2P

Lending hang dau).
8

? Wang Yanli, P2P Development and Regulatory Scheme in China, 3 CHINA LEGAL Sci. 24 (2015).

10'Wang Yanli, Tldd.
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t6 chirc P2P Lending s& bi cAm nam giit von
ciia nha dau tu hodc thiét 1ap nguén von; td
chuc P2P 1a trung gian thong tin; phai c6 bén
thi ba ky quy cho hé thdng vbn va kiém toan
dé tranh huy dong v6n bat hop phap; tinh bao
mat cua nén tang s& khong duoc cung cap; hé
thong tinh phi s& dugc thé hién; thong tin phai
duoc tiét 16 day du''... Nhu vy, dén cubi nim
2014, Trung Qudc van chua c6 mot quy dinh
nao nham diéu chinh day du cac van dé cua
P2P Lending.

Vao 18/7/2015, “Chi thi vé thiic day sy phat
trién lanh manh cua tai chinh mang” (sau day
dugc goi 1a Chi thi 2015) da dugc ban hanh,
trong d6 néu 13 cac quy tic duoc ap dung dbi
v6i P2P Lending cu thé 13: Thit nhat, thé hién rd
ban chat cua P2P Lending 1a trung gian thong
tin, cung cap dich vu thong tin cho ngudi cho
vay va nguoi di vay truc tiép, va khong duoc
phép cung cap dich vu gia ting tin dung hoic
huy dong von bat hop phap; Thir hai, quy dinh
vé hé thdng ky quy ciia bén thir ba. Theo do, t6
chire tai chinh ngén hang dap mg cac yéu cu
s& duoc luya chon dé ky quy nham thuc hién
quan 1y riéng biét vén khach hang va vén tu
c6 ca to chirc, dong thoi tai khoan ky quiy von
ctia khach hang phai dugc kiém toan doc lap
va két qua s& dugc cung cip cho khach hang;
Thir ba, yéu ciu vé cong bd thong tin va phong
ngira rii ro v6i quy dinh rang cac t6 chuc co
lién quan phai cong khai cac hoat dong kinh
doanh va tinh hinh tai chinh cia minh, giai
thich cho cac bén lién quan vé mo hinh giao
dich, quyén va nghia vu cta ho, dong thoi giai
thich ddy du viéc d& phong rui ro; Thit fir, nhan
manh viéc bao vé quyén va loi ich ctia nguoi
tiéu dung voi yéu cau cac co quan lién quan
tang cuong cong bd thong tin vé quyén va loi
ich cta nguoi tiéu dung, xu ly cac hanh vi vi
pham phép lut lam ton hai dén quyén va loi
ich hgp phap cua nguoi ti€u dung tuén thu phap

KINH NGHIEM QUOC TE

luat, thiét 1ap nhiéu phuong thirc dé giai quyét
tranh chip.

Bén canh Chi thi 2015, ngay 6/8/2015, Toa
an nhan dén ti cao Trung Qudc ciing ban hanh
“Quy dinh cta Tda 4n nhan dén tbi cao vé cac
quy tic ap dung ddi v6i cac truong hop cho
vay tu nhan”, trong d6 dé cap dén quan hé phap
Iy ctia moi gidi va bao mat lién quan dén hoat
dong P2P Lending ciing nhu cach thuc chiu
trach nhiém dan sy cua cac bén. Theo do, nguoi
di vay va ngudi cho vay thiét 1ap mbi quan hé
cho vay thong qua nén tang P2P Lending va cac
nha cung cép nén tang s& chi cung cép dich vu
trung gian nhung khong chiu trach nhiém bao
mat. Néu nha cung cép nén tang P2P Lending
cam két ho cung ca”ip bao mat ddi voi hoat dong
cho vay thong qua trang web, quang cdo hoac
cac phuong tién truyén thong khéc thi toa an co
thé quyét dinh rang nha cung cip nén tang P2P
Lending phai chiu trach nhiém bao mat theo
yéu cau clia ngudi vay.

C6 thé thdy, nam 2015 1a nam danh dau cot
mdc rat quan trong trong viéc ban hanh cac vin
ban phap 1y diéu chinh hoat dong P2P Lending
tai Trung Qudc. Viéc quy dinh Uy ban Quan ly
Ngan hang Trung Qudc (CBRC)™ 14 té chirc
chiu trach nhiém gidm sat va dat ra cac quy
dinh d6i v6i hoat dong P2P ¢ y nghia rit quan
trong, gop phan tac dong nhat dinh vao viéc
quén ly ddi voi hoat dong nay. Chang han nhu
sau khi co Chi thi 2015, nhiéu nén tang P2P
Lending da thuc hién thay ddi bén ky quy cho
phu hop tu khoan thanh toan cta bén thir ba
cho ngan hang. Nhung nhin chung, cac quy
dinh trén van con mang tinh khai quét va thiéu
tinh kha thi khi thuc hién. Mot sé yéu cau vé
cong bd thong tin, thoi gian, dia diém, cac muc
va biéu miu khéng du chi tiét, viéc bao vé
quyén va loi ich ctia ngudi tiéu dung con thiéu
cac bién phap thuc hién chi tiét gay kho khin

I Cac nguyén tac nay duge cong bo tai Dién dan vé Poi méi va phat trién tai chinh Internet ciia Trung Qudc

vao nam 2014.
12 China Banking Regulatory Commission — CBRC
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cho viée thyc thi trén thue tién. Vi du, ddi voi
yéu cau ngén hang ky quy von cua khach hang,
tai khoan tién giri phai duoc kiém toan doc 1ap
va két qua cua viéc ky quy s& dugc cong khai.
Theo thong ké néu trén ddi voi 100 nén tang
cho vay P2P, chi c6 14 nén tang chi dinh tién
ky qu¥ cho ngén hang, 69 nén tang giri von trén
nén tang thanh toan ctia bén thir ba va tham chi
nhiéu nén tang khong thuc hién ky quy caa bén
thir ba. Hon nifa, rat it c6 nén tang cho vay nao
chap nhan viéc kiém toan va cong khai hau qua
ctia viéc kiém toan d6. Cac quy dinh trén ciing
thiéu cac quy tic giam sat quan trong nhu cac
quy tic vé quyén truy cap cua cac nén tang P2P
Lending, hé théng thoat va quy dinh chi tiét
céc tiéu chuin cta nha du tu da s& dugc bd
sung'®. Xuét phat tir nhitng han ché nay, Chinh
pha Trung Quéc tiép tuc ban hanh “Céc bién
phéap hanh chinh tam thoi cho hoat dong kinh
doanh ciia cac t6 chirc thong tin trung gian cho
vay P2P”' (sau day goi la cac bi¢n phap tam
thoi 2016), bao gdm 47 diéu khoan chi phdi
mdt s6 khia canh cua thi truong cho vay P2P.
Muc dich cia cac bién phéap tam thoi 2016 la
diéu chinh cac hoat dong kinh doanh ctia P2P
Lending, bao vé quyén va loi ich hop phap cua
ngudi cho vay, ngudi di vay va cac nén tang,
thiic ddy sy phat trién lanh manh ctia nganh
cho vay truc tuyén va dé dap umg nhu ciu du
tu va tai trg cua cac doanh nghiép vira va nhd
(SMEs) va cac ca nhan theo cach thirc hi€u qua
hon. N§i dung ctia cac bién phap tam thoi 2016
tai khang dinh rang cac nén tang P2P Lending
hoat dong nhu céac trung gian thong tin, chi
cung cép cac dich vu lién quan dén thong tin
chur khong phai 1a céc trung gian tin dung. Bén
canh d6, cling dat ra han ché dbi véi hoat dong

P2P Lending bao gdm cAm gbp quy ctia nguoi
cho vay; han ché vé viéc htra hen dam bao géc
va lai cho nguoi cho vay; thuc hién kinh doanh
chimg khoan hoéa tai san. D& giam thiéu rui ro
do cac nén tang P2P Lending giy ra ddi véi
hé thong tai chinh rong 16n, CBRC ciing ap
dat gioi han khoan vay, cho phép cac ca nhan
hay céc cong ty vay toi da 1 triéu nhan dan té
(d6i v6i ca nhan) hodc 5 triéu nhan déan té (d6i
vGi cong ty) tir cac nén tang P2P'S. Céc bién
phép tam thoi 2016 cling dua ra danh sach 12
hoat dong bi cdm cua cac cong ty P2P Lending
nhu cac nén tang P2P s& khong cung cép cho
nguoi cho vay sy ddm bao hodc hta hen loi
nhuian dugc dam bao trén géc va lai; khong
truc tiép thuc hién cac khoan vay cho nguoi di
vay va khong ciu tric cac khoan vay thanh san
pham dau tu voi ky han khong phi hop; khong
duoc chap nhan va quan 1y quy cia ngudi cho
vay, hoac xay dung quy; phai phan biét cac tai
khoan phu cho khach hang cua ho va thiét 1ap
hé thdng ky quy cua bén tht ba cho cac khoan
tién cua khach hang v6i mot to chirc ngén hang
du diéu kién... Cac Bién phap tam thoi 2016
cling quy dinh 4p dat quy trinh dang ky ba budc
trén tat ca cac nén tang P2P Lending do 1a (i)
nén tang cho vay P2P phai c6 gidy phép kinh
doanh; (ii) cac nén tang can phai tién hanh ghi
chép va dang ky voi co quan quan 1y tai chinh
dia phuong; (iii) cac nén tang can phai xin gidy
phép kinh doanh vién théng lién quan tir co
quan truyén théng c6 tham quyén'®.

Vé quy dinh bdo vé nguoi cho vay, cac bién
phap tam thoi 2016 da quy dinh khoan tién
cua nguodi cho vay va ngudi di vay phai duoc
giam sat boi mot to chirc tai chinh du diéu kién.
Pdng thoi, cac nén tang P2P bét budc phai tiét

13 Moran Ofir & Ido Sadeh, A Revolution in Progress: Regulating P2P Lending Platforms, 16 N.Y.U. J.L. &

Bus. 683 (2020).

14 Puge Uy ban Quan 1y Ngan hang Trung Qubc (CBRC) ban hanh vao ngay 24/ 8/2016.
15 Moran Ofir & Ido Sadeh, A Revolution in Progress: Regulating P2P Lending Platforms, 16 N.Y.U. J.L. &

Bus. 683 (2020).

16 Chang-Hsien Tsai, To Regulate or Not to Regulate: A Comparison of Government Responses to Peer-to-
Peer Lending among the United States, China, and Taiwan, 87 U. CIN. L. REV. 1077 (2019).
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16 cac thong tin nhu thong tin tai chinh va ca
nhan ciia ngudi di vay va cac rui ro ¢ thé xay
ra. Nhdm dam béo tinh chinh xac ctia cac thong
tin dugc cong bd, cac bién phap tam thoi 2016
yéu cau thém cac bén trung gian thr ba, ching
han nhu sy tham gia ciia cac cong ty ké toan,
cong ty luat dé kiém tra dinh ky vé su cong bd
cac thong tin cua ho.

Vé quy dinh bio vé nguwoi vay, cac bién
phap tam thoi 2016 danh mot sb quy dinh
nham bao vé quyén loi cua ngudi di vay nhu
1a quy dinh vé dam bao thong tin ciia ngudi
vay duoc luu trit an toan va dugc st dung
dung cach, quy dinh vé ap dit cic han ché
dbi v6i 13i suat cua cac khoan vay. Tuy nhién,
so voi bén cho vay thi lgi ich ctiia bén di vay
khong ¢ nhiéu quy dinh dé bao vé trong cac
bién phap tam thoi 2016,

Pé dam bao thyc hién cac quy dinh trén,
CBRC tiép tuc ban hanh mot s6 huéng dén chi
tiét dé thuc hién céc quy dinh trong cac bién
phap tam thoi 2016 bao gém: (i) “Huéng dan
Quan 1y luu trit va ding ky céac t6 chirc trung
gian thong tin cho vay tryc tuyén™®. Theo d6,
Huéng dan diang ky khing dinh rang co quan
c¢6 tham quyén chi xu Iy viéc dang ky va nop
thong tin co ban cua cac cong ty P2P Lending
va khong xac nhén kha nang hoat dong, sy tudn
thu va tinh trang tin dung cua ho; (ii) “Hudng
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dan cho hoat dong ky quy dbi véi hoat dong
kinh doanh cho vay tryc tuyén”'® véi quy dinh
rang, cac quy cua khach hang va quy tu so hiru
ctia nén tang s& dwoc luu git va quan 1y riéng
biét. Cac ngan hang thuwong mai véi tu cach la
nguoi giam sat “khong cung cp bao dam cho
cac hoat dong cho vay truc tuyén va sé khong
chiu trach nhiém vé& viéc cho vay v& no™;
(iii) Quy ché vé tu cong b thong tin?' chia cac
chi s6 thanh ba loai thong tin: thong tin vé thé
ché, thong tin hoat dong va thong tin vé cac du
an cho vay. Nghia vu cong bd thong tin thay
d6i theo quy mé clia cac nén tang. Didu nay
c¢6 nghia 13 cac nén tang 16n v6i nhiéu rai ro
hon thi nghia vu céng b thong tin cao hon.
Quy ché da dat ra mot ngudng trong qua trinh
dang ky lam thanh vién, yéu cau nén tang P2P
Lending phai tiét 16 thong tin trong hon ba
thang. Néu thong tin dugc cong bd 1a sai hodc
gian lan thi nén tang P2P d6 s& khong du diéu
kién dé tro thanh thanh vién trong vong 2 nim
ké tir khi cong bd thong tin sai 1éch do.

2.2. Hoa Ky

Khung phap 1y hién tai cho P2P Lending tai
Hoa Ky duogc cho 13 roi rac va nhiéu co quan
quan 1y khac nhau diéu chinh tir cdp Tiéu bang
cho dén Lién bang. O cip do Lién bang, c6 su
can thiép B Tu phap Hoa Ky, Uy ban Thuong
mai lién bang, Uy ban Chung khoan Hoa Ky

17 Moran Ofir & Ido Sadeh, A Revolution in Progress: Regulating P2P Lending Platforms, 16 N.Y.U.J.L. &
Bus. 683 (2020).

8 Pugc ban hanh vao thang 11/2016 bai CBRC cung voi Bo Cong nghiép va Cong nghé thong tin va Cuc
Quan 1y nha nudc vé cong nghiép va thuong mai.

19 CBRC di ban hanh thém “Hudng dan vé kinh doanh ky quy cho vay triec tuyén” vao thang 2/2017. Thuc
tién tai Trung Qudc cho thay, trong giai doan hoat dong P2P Lending khong c6 su glam sat cua bén thir ba,
nhiéu nén tang P2P di xam pham hoic chiém doat tién cuia khach hang va thdm chi bo trén kh01 quy, gay ton
hai nghiém trong dén quyén loi ciia khach hang. Theo thong ké thi dén nim 2016, chi 4% tng s cac nén
tang P2P hoat dong voi hé théng ky quy tai ngan hang.

20 Chang-Hsien Tsai, To Regulate or Not to Regulate: A Comparison of Government Responses to Peer-to-
Peer Lending among the United States, China, and Taiwan, 87 U. CIN. L. REV. 1077 (2019).

21'Vao thang 10 ndm 2016, dé d4p tng yéu cau tir Chi thi 2015 va cac bién phap tam thai 2016, Hiép hoi Tai
chinh Internet Qudc gia Trung Qudc thudc Ngan hang Nhan dan Trung Qudc cing véi cac co quan quan Iy
¢6 lién quan da ban hanh “Quy ché vé tir cong bé thong tin” dé tang tinh minh bach ciia thong tin va cho phép
cac nha ddu tu cing giam sat va ngin chin gian 1an hodc rii ro.
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(SEC), cac ngan hang Liéng bang va Cuc Bao
vé tai chinh nguoi tiéu dung (CFPB)%. Viéc
phan b nhiéu co quan ¢6 quyén han kiém soat
hoat déng P2P Lending tai Hoa Ky dén tir hai
nguyén nhan. Thir nhdt, hoat dong cho vay tin
chap dén tir nén tang truc tuyén la mot mo hinh
tuong d6i méi va cac ddi tuong tham gia chua
thuc sy dang ké nén cac co quan quan Iy van
dang trong qua trinh nghién ctru, danh gia tac
dong ctia moé hinh nay. Thur hai, cac mo hinh
P2P Lending lién tuc phat trién va d6i méi so
v6i mé hinh truyén thong ban dau dan dén viéc
xé4c dinh co quan c6 thim quyén quan 1y hoat
dong P2P Lending rat kho khan.

O Hoa Ky, Prosper Marketplace va Lending
Club 1a hai doanh nghiép hoat déng mo6 hinh
P2P Lending c6 vi tri thong linh thi truong
va cling 1a mo hinh dién hinh cua Hoa Ky vé
P2P Lending. Hai cong ty nay da thay doi tir
phuong thie cung cdp dich vu cho vay truyén
thong thong thuong bang cach két ndi véi mot
t6 chirc tin dung bén ngoai (WebBank) va theo
diéu khoan ma cac cong ty P2P Lending nay da
thoa thuén véi WebBank thi WebBank s¢ dong
vai tro 14 bén thuc hién viéc cho vay va cac
nén tang P2P Lending nay s& déng vai trd tim
kiém céc c4 nhan, doanh nghiép c6 nhu ciu vay

vbn. Sau khi cac khoan vay dugc thuc hién,
WebBank s¢ thyc hién ban lai cac khoan vay
nay cho cac nha dau tu dudi hinh thic phat
hanh cac trai phiéu c6 ky han tir 2-10 nam?.
Trudc day, khi hoat dong dudi hinh thuc
la mét doanh nghiép tham gia vao hoat dong
cho vay thong thuong, Prosper Marketplace
va Lending Club chi phai xin gidy phép hoat
dong cho vay (CFL) va chiu su kiém soat cua
B0 Doanh nghiép (DOC)*. Tuy nhién, viéc
lién két voi mot bén th ba cu thé 1a ngén hang
WebBank da thay d6i m6 hinh hoat dong tur hoat
ddng cho vay sang ban trai phiéu cho cac nha
dau tu. Uy ban Chimg khoan Hoa Ky (SEC)
dd cho ring mé hinh hoat dong méi cua hai
doanh nghiép P2P Lending hang dau nay chu
yéu cung cip dich vu chao ban va mua ching
khoan (securities). Cu thé, cac trai phiéu duoc
chao mua va ban bang mo hinh kinh doanh
nay di du diéu kién ciu thanh chimg khoan
theo Luat chirng khoang 1933% (Securities Act
1933) va Luat giao dich chung khoan 1934%
(Securities Exchange Act 1934). Diéu 2(a)(1)
ciia Luat chung khoan va Piéu 3(a)(10) cua
Luéat giao dich chirng khoan c6 dua ra dinh
nghia vé chimg khoan?’. Theo gidi thich cua
SEC, céc trai phiéu thuong dugc giao dich

22 Cyc bao vé tai chinh nguoi tiéu dung (CFPB) 12 mét co quan cta Chinh phtt Hoa Ky dugc thanh 14p vao
nam 2011 nhim ngin chin nhing sy kién nhu khung hoang tai chinh 2007-2008 xay ra. CFPB chiu trach
nhiém bao v& ngudi tidu diung Hoa Ky trong linh vic tai chinh.

2 Trong thuat ngi tai chinh & Hoa Ky, bond, note, va bill déu dugc hiéu 1a trai phiéu dugc phat hanh dé kéu
goi von. Trong d6, bond c6 thoi han tir 20 dén 30 nam va co ty sudt loi nhuan cao nhat. Note c¢6 thoi han tir 2
dén 10 nam va bill c6 thoi han trong mot ndm hodc ngin hon. Trong bai tham ludn nay, thuat ngit “trai phiéu”
s€ dugc nhom tac gia su dung theo nghia cia note.

24 P2P Lending backgrounder, California State Senate, tr.21.

15 U.S.C. §§ 77a-77aa (2006).

2615 U.S.C. §§ 78a-78pp.

715US. C §§ 78c(a)(10) “Thuat ngit “ching khoan” c6 nghia 1a bt ky trai phiéu co ky han 2 dén 10 nam,
b phleu ¢b phiéu quy, chung kho4n twong lai, trai phiéu ky han 20 dén 30 nam, glay ghi no, chung chi lai
suat hodc tham gia vao bit ky thoa thuan phan chia loi nhuan nao hoic trong bat ky t1en ban quyén hodc cho
thué dau khi, khoang san nao khac, bat ky tai san dam bao nao, ching chi, chu’ng chi tién t6 chuc hoac dang
ky, cb phleu ¢6 thé chuyén nhuong, h(rp ddng dau tu, chu’ng chit uy thac biéu quyét, chung chi tién gii de bao
dam, bat ky 1énh mua, lenh g0i, quyen chon, hoac dac quyen d6i voi bit ky chimg khoéan, ching chi tién giri
hodc nhém hodc chi s6 chimg khoan nao (bao gbm bit ky khoan 1ai nao trong d6 hodc dua trén gia tri cua
chung), hoic bt ky 1énh dit, lenh mua, quyén chon, quyén chon hodc dac quyen nao duogc thuc hién trén mot
san giao dich chig khoan quéc gia lién quan dén ngoai té, hodc ndi chung, bat ky cong cu nao thuong dugce
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trong md hinh P2P Lending ctia Hoa Ky di cdu
thanh ching khoan va thudc thim quyén diéu
chinh ciia SEC ciing nhu chiu sy diéu chinh
cua Luat ching khoan Lién bang vi hoat dong
ctia Prosper va Lending Club khong chi ton tai
mua ban trai phiéu ma con 1a hop dong dau
tu (investment contracts)?®. Trong do, cac trai
phiéu va hop dong dau tu nay s& duge xem la
chimg khoan va chiu su didu chinh cua phap
ludt chimg khoan Lién bang va sy kiém soat
cua SEC%.

Véi sy tham gia cuia SEC diéu chinh céc
hoat dong mua ban trai phiéu cho cac nha dau
tu cta cac doanh nghiép, c6 thé thiy cac quy
dinh cling nhu thAm quyén cia SEC d6i véi
mé hinh P2P Lending tai Hoa Ky chu yéu
diéu chinh phia cung cip khoan vay trong
d6 co cong ty P2P Lending va cac nha dau
tu (bén di vay). Cac cong ty P2P Lending
c6 trach nhiém dang ky vi SEC mot s6 loai
trai phiéu nhat dinh va cong bd thong tin véi
SEC theo quy dinh cta Luét giao dich chung
khoan 19343,

Bén canh dé, vao nam 2011, cyu Tdng
thong Hoa Ky Barack Obama da ky sic 1énh
théng qua Luat Dodd-Frank?! thanh 1ap CFPB.

KINH NGHIEM QUOC TE

Mot trong nhitng tham quyén cia CFPB 1a bao
vé nén tang ké ca cac nén tang P2P Lending
va khach hang cta ho*2. Nhin chung, c¢6 ba
n6i dung thudc thdm quyén cua CEPB ddi véi
mo hinh P2P Lending hién nay cua Hoa ky.
Thir nhat, Dodd Frank di chuyén giao toan b
quyén 1ap phap d6i véi mé hinh P2P Lending
cho CFPB theo Luat bao v¢ tai chinh nguoi tiéu
dung Lién bang (Federal Financial Protection
law)®. Thi hai, tham quyén thi hanh 4n vé cac
hoat dong P2P Lending ciing duoc chuyén giao
lai cho CFPB*. Thim quyén nay trudc day
dugc chia sé chong chéo cho mot loat co quan
tir Cong ty Bao hiém ky thac Lién bang Hoa
Ky (FDIC) dén B6 Cong nghiép (DOC)*. Thir
ba, CFPB duoc ndi rong tham quyén dé diéu
chinh nhitng d6i tugng tham gia vao cac giao
dich tai chinh ti€u dung ma cac quy dinh hién
hanh chua c6*. Cac ddi twong thudc ddi tuong
diéu chinh s& bao gém “bét ctr ddi twgng nao
tham gia cung cdp san pham hodc dich vu tai
chinh” hodc bat ky ca nhan/doanh nghiép lién
két (affiliate) nao voi ddi twong d6*”. Cac ca
nhan/ doanh nghiép lién két s& bao gdm bén
cung cap dich vu (service provider). Vé tong
thé, CFPB s& c6 toan quyén quyét dinh di v6i

goi 1a “chimg khoan™; hoic bat ky gidy chung nhén quan tam hodc tham g1a gidy chimg nhén tam thoi hodc
tam th(n cho, nhan hoac bao dam hodc quyén dang ky hodc mua, bat ky didu nao & trén; nhung s& khong bao
gdm tién t& hodc bét ky trai phiéu c6 thoi han 2 dén 10 nam, hdi phiéu, trai phiéu thoi han mot nam hodc it
hon hodc su chap nhén cua ngan hang c6 thoi han thanh toan tai thoi diém phat hanh khong qué chin thang,
khong bao gdm s6 ngay 4n han, hoic bat ky su gia han nao ddi véi ky han thanh toan ciing bi gidi han”.

2 SEC v. W.J. Howey Co., 328 U.S. 293 (1946).

» Reves v. Ernst & Young, 494 U.S 56, 64 (1990) cho ring “hop dong diu tu” (investment contracts) va “trai
phiéu” (notes) du diéu kién dé xem 1a mot loai ching khoan.

015U.S.C §§ 78.

31 Lu4t Cai cach Phd Wall va Bao vé ngudi tiéu dung cua Dodd-Frank (Dodd-Frank Wall Street Reform and
Consumer Protection Act) hay con goi tat 1a Luat Dood-Frank dugc thong qua vao 2010 va cé hi¢u luc vao
2011. Luat nay ra duoc ra doi nhim khic phuc hién twong khiing hoang tai chinh Hoa Ky di ting xay ra nam
2008 va chira dung rat nhiéu diéu khoan, duogc viét trén 2,300 trang.

32 Dodd-Frank, §§ 1001-1100H.

33 Dodd-Frank §1024(c)(1).

3 Dodd-Frank § 1021(b)(4).

3515 U.S.C. § 1607(c).

3¢ Dodd-Frank 1002(15)(A)(i).

37 Dodd-Frank 1002(6)(A)-(B).
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cac cong ty P2P Lending ma ho c6 tham quyén
diéu chinh ciing nhu cach thirc CFPB s& diéu
chinh céc cong ty nay*.

Ké tir khi Luat Dodd-Frank ¢6 hiéu luc,
khung phép 1y cho mé hinh P2P Lending ¢ Hoa
Ky da loai bo quyén tai phan mot sb co quan
khong phu hop. Hién nay, SEC s€ chiu trach
nhiém quan 1y viéc mua béan cac trai phiéu gitta
nha dau tu va nén tang P2P Lending va CFPB
s€ c6 trach nhi€ém bao v¢ ngudi s dung cac san
pham va diéu chinh dich vy tai chinh®.

Toém lai, viéc nhiéu co quan ¢ thim quyén
giam sat cac ddi trong khac nhau ciia mé hinh
P2P lending tai Hoa Ky dé cho thay, Hoa Ky
co6 cach tiép can rat than trong ddi véi viec
xay dung khung phap 1y cho hoat dong P2P
Lending. Trong d6, diém dic trung nhit cua
mo hinh P2P Lending Hoa Ky 1a viéc SEC yéu
ciu cac nén tang P2P Lending phai ding ky
va cong bd thong tin mua ban trai phiéu giita
cac nha dau tu va cic nén tang P2P Lending.
Quy dinh dén tir SEC di tac dong dang ké mo
hinh kinh doanh cta P2P Lending nhu 14 mdt
phuong thtc lam cham lai tdc do phat trién c6
nguy co bién tudéng ctia mé hinh cho vay tin
dung méi nay. Cac d6i twong tham gia P2P
Lending véi myc dich rira tién, cho vay ning
1ai,... s€ gap kho khan dé truc loi tr md hinh
nay vi phai tudn thu hang loat cac nguyén tic
ctia SEC. Tuy nhién, cac diéu kién, quy trinh
thu tuc dang phtrc tap tir cip Tiéu bang dén Lién
bang da tao ra mét can trd 16n ddi véi cac cong
ty P2P Lending mé&i tham gia vao thi truong va
khién cho mé hinh nay trd nén kém hap dan boi

mét di tinh don gian, tién lgi nhu ban chit cua
mo hinh P2P Lending truyén thong.

3. Mt s6 goi mé cho Viét Nam trong viée
ban hanh Khung phap ly diéu chinh P2P
Lending

3.1. Thuec trang cdc quy dinh ciia phdp ludt
Viét Nam diéu chinh hoat dpng P2P Lending

Su phat trién bung nd trong linh vuc Fintech
trong nhiing nim gan day da mang dén hang
loat co hoi chuyén ddi trong linh vyc tai chinh
tai Vié¢t Nam. P2P Lending, ngan hang di¢n
tir, bao hiém dién ti, thanh toan tién dién tir
va hang loat nhitng hoat ddng khac trong linh
vuc tai chinh di va dang duoc chuyén ddi sb
mot cach nhanh chong. Nhitng 1¢1 ich mang lai
tr viéc chuyén doi nay la rit nhiéu, dic biét
1a d6i véi viée thic day hoi nhap tai chinh va
muc tiéu phat trién bén ving cua nudc ta. Tuy
nhién, su thay ddi cach thirc va phuong thirc
hoat dong trong linh vyc tai chinh nay di kém
v6i nhitng thach thue vé su 6n dinh, bao vé
ngudi tiéu dung va cac rui ro vé tai chinh. Hién
nay, cac co quan c6 thim quyén tai Viét Nam
dang gip rat nhidu kho khin trong viéc hiéu va
danh gia rui ro cua cac san pham va dich vu
moéi ma linh vuc Fintech dem lai. Diéu nay c6
thé dan dén két qua 1a cac quy dinh dugc ban
hanh s& bi cho 1a khong phu hop va han ché sy
phat trién ctia hoat dong Fintech.

Trong nhiing ndm qua, Chinh phu Viét Nam
da lya chon hudng tiép can doi va xem (wait
and see)® tuong tu giai doan dau phat trién cua
P2P Lending Trung Qudc. Cac co quan quan
1y ap dung cach tiép can xdy dung phéap ly

38 Paul Slattery, Square Pegs in a Round Hole: SEC Regulation of Online Peer-to-Peer Lending and the CFPB

Alternative, Yale Journal on Regulation, p.263.

3 Naoko Nemoto, David Storey, Bihong Huang, Optimal Regulation of P2P Lending for Small and Medium-
sized Enterprises, Asian Development Banking Institute, p. 4.

4 Ngén hang thé gi¢i (World Bank) da dwa ra bao céo thong ké hién nay cac cach tiép can xdy dung khung
phéap 1y cho Fintech néi chung va P2P Lending noi riéng & cic qudc gia trén thé gidi duge phan thanh bén
nhom chinh: 1) Doi va xem (wait and see); 2) Thir nghiém va hoc hoi (Test-and-Learn); 3) Cong cu quan ly
phat trién (Innovation Facilitators) 4) Luat quy dinh Va cdicach (Regulatory Law & Reform). Mdi nhom tiép
can s& co uu va han ché khac nhau, bén canh d6 ciing ton dong mdt s6 rui ro nhat dinh. H1en nay, cling c6 mot
s6 hé thdng phép luét trén thé gisi két hop nhidu cach tiép can dé cung diéu chinh mot vén dé.
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nay s€ dong vai tro 1a quan sat vién. Cho phép
cac cong ty Fintech hoat dong moé hinh P2P
Lending ma khong bi can trd boi cac quy dinh
phap luat. Cach tiép can nay thuong dugc ap
dung khi cac co quan quan 1y van con mo hd vé
cac hoat dong kinh doanh méi, déc biét 1a trong
linh vuc Fintech hién nay. Tuy nhién, qua kinh
nghiém tir sy sup d6 ctia mo hinh P2P Lending
tai Trung Qudc thoi gian vira qua, viéc cac co
quan quan 1y khong dua ra quy dinh diéu chinh
d6i voi cac md hinh kinh doanh méi s& dan
dén nhitng hanh vi c6 diu hiéu trai phap luat
gdy thiét hai vé quyén loi cho ngudi tiéu dung.
Do vay, trong bdi canh mé hinh P2P Lending
ngay cang thay d6i va phat trién, cic co quan
chirc ning can co6 cach tiép can hiéu qua hon
dé khong vap phai nhiing thiét hai khong mong
mudn nhu thi truong P2P Lending Trung Qudc.

3.2. Vin dé tiép cdn céng cu qudn 1y déi
mdi theo co ché qudn Iy thir nghiém

Trong Quyét dinh s6 283/QP-TTg ban hanh
vao nim 2020 ctia nguyén Thu tuéng Nguyén
Xuén Phuc da trao cho Ngan hang Nha nudc
(NHNN) xay dung co ché quan 1y thir nghiém
(Regulatory Sandboxes) cho cac dich vu tai
chinh, ngin hang trén nén tang coéng nghé
thong tin. Co ché quan Iy thir nghiém, mot
trong nhiing cong cu quan ly mai (Innovation
Facilitators), dugc hiéu 13 co ché do co quan
¢6 thim quyén thiét 1ap dé cung cap cho cac
doanh nghi¢p Fintech dap tmg du dicu kién
tham gia thir nghi€ém c6ng nghé moi, mé hinh
kinh doanh méi trong mot méi truong thuc tién
nhung c6 pham vi, thoi gian dugc xac dinh
dudi su giam sat clia cac co quan quan ly cung
v6i mot s6 phuong an dy phong rii ro phit hop
dé khac phuc hau qua trong trudng hop cac thir
nghiém that bai ma khong anh hudng dén hoat
dong tai chinh ctia qudc gia d6*.
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Co ché quan 1y thir nghiém dugce Co quan
Kiém so4t tai chinh Anh (FCA)* gi6i thiéu lan
dau tién tai Anh vao nim 2015. La mot co ché
phtrc tap yéu ciu cic co quan quan 1y ¢6 su doi
mai so voi cach quan ly thong thuong va chi
nén dugc ap dung khi da co sy phan tich, do
ludng cho thiy kha nang mang lai loi ich that
su. Thong thuong, dé danh gia tinh kha thi ciia
co ché quan 1y thir nghiém, cac co quan quan ly
can can nhic bon yéu td chinh® gém (1) Pidu
kién thi truong: Poi hoi thi truong Fintech
dugc d& nghi ap dung co ché quan 1y thir
nghiém da phat trién dé c6 két qua chinh xéac
tir moi trudong thir nghiém, dic biét yéu cau vé
chat lugng, s6 lugng va loai hinh dich vy dugc
cung cép; (2) Khung phap 1y va luat dinh: Xac
dinh cac han ché trong phap luat qudc gia ddi
v6i viée van hanh co ché quan 1y thir nghiém.
Viéc mé rong quyén han cho cac doanh nghiép
Fintech tham gia mot méi trudng thyc té nham
thtr nghiém mo hinh kinh doanh méi khong
dugc trai v6i cac nguyén tic co ban ciia phap
ludt Viét Nam; (3) Nang lyc va nguén Iyc: Co
quan quan 1y can dam bao co du dicu kién dé
van hanh co ché quan 1y thir nghiém, dap tmg
cac yéu cau vé mit thoi gian va nhén su cua
nhiéu co quan c6 lién quan cho mét vai chu ky
hoat dong; (4) Uu tién vé chinh sach: Panh gia
mic do vu tién van hanh co ché quan ly thir
nghiém. Truong hop co quan quéan ly uvu tién
hiéu sau hon vé& mé hinh kinh doanh, co quan
quéan 1y nén c6 danh gia xem co ché quan 1y thir
nghiém cé dat duwoc muc ti€u cua co quan quan
1y hay khong va co ché nay chi nén tap trung
vao cac mo hinh P2P Lending méi. Khong loai
trir kha ning st dung cac co ché tiép cin cong
cu quan 1y d6i mai khac nhu co ché trung tam
thtr nghiém.

4 Digital Finance Service Working Group (DFSWG), 2020, Innovative Regulatory Approaches Toolkit,

Alliance for Financial Inclusion.
2 Financial Conduct Authority — FCA.

# Jenik I, Lauer K, 2017, Regulatory Sandboxes and Financial Inclusion, CGAP, https://www.cgap.org/
research/publication/regulatory-sandboxes-and-financial-inclusion, truy cép ngay 2/7/2021.

NGHIEN CUU

S6 02+03 (450+451) - T1+2/2022 I.AP PHAP

119



https://www.cgap.org/research/publication/regulatory-sandboxes-and-financial-inclusion
https://www.cgap.org/research/publication/regulatory-sandboxes-and-financial-inclusion

KINH NGHIEM QUOC TE

3.3. Vin dé tiép cdn cong cu quan Iy mdi
theo co ché trung tém thir nghiém

Khong duoc phd bién rong rai ¢ Viét Nam
nhu co ché quan Iy thir nghiém, nhung Trung
tam thir nghiém (Innovation Hubs) dugc danh
gia dong vai tro hiéu qua hon trong viéc ho trg
phat trién khung phép 1y cho cac hoat dong
Fintech*. Trung tdm thu nghiém dugc hiéu
don gian 1 mot cong thong tin, phurong tién ma
cac cong ty Fintech dugc cung cap dé dit cau
hoi véi co quan quan 1y c6 thim quyén vé cac
dbi méi trong hoat dong va yéu cau co quan
chitc niang cung cap huéng dan khéng rang
budc (non-biding guidance) vé cac quy dinh
va céac thay ddi trong quy dinh ma cic cong
ty phai tuan thu*. Véi co ché nay, cac co quan
quan 1y s& dong vai tro lang nghe, tu van, hd
trg, dinh hudéng va trong mot sd trudng hop
ho tham chi cung cdp khong gian 1am viéc cho
cac doanh nghi¢p Fintech thir nghi€m mo hinh
kinh doanh méi.

Viéc thanh l4p co ché trung tAm thir nghiém
doi hoi cac co quan quan 1y phai dam bao hai
yéu t6 co ban 13 nhu ciu thi trudng va ning luc
quan ly cuia co quan*. Phuong thirc hoat dong
cta co ché trung tdm thir nghiém kha da dang
va nhu cau van hanh co ché nay ciing c6 nhitng
cach xac dinh khéac nhau. Tuy nhién, cac co
quan quan 1y c6 thé dya vao mot s6 dic diém
cua thi truong dé danh gia nhu cdu van hanh
co ché nay:

- Khé khan trong vi¢c xac dinh co quan
quan ly, ddc biét d6i v6i cac doanh nghiép
trong giai doan mai thanh 1ap;

- Sy thiéu chéc chan va rd rang trong lut ap
dung cho cac hoat dong kinh doanh;

- Céc quy dinh vé cong nghé méi con han
ché hogc khong phu hop;

- Cac doanh nghiép gap khoé khan trong vi¢c
tiép can va twong tac véi cac co quan quan 1y.

Uy ban Pau tu va Chung khoan cua Uc
(ASIC), vao nam 2015 da thanh lap trung tdm
thir nghiém dé hd trg cac doanh nghiép Fintech
xac dinh dugc co quan quan 1y va cac quy dinh
ma doanh nghiép Fintech phdi tuan thu. Cac
¢d van phép 1y ctia ASIC sé& cung cap cho céac
doanh nghiép Fintech nhitng huéng dan khong
chinh thirc vé khuén khd quy dinh tong thé va
giai dap cac cau hoi lién quan. Nguoc lai, ASIC
thong qua co ché trung tam thir nghiém da xéac
dinh duoc cac van dé méi ndi xung quanh hoat
dong Fintech dé phuc vu cho hoat ddng xay
dung chinh sach*.

Thong ké ctia World Bank di chi ra rang,
co ché trung tam thir nghiém déc biét hitu ich
cho nhitng khu vuc phap 1y dang xem xét cach
tiép can cua ho ddi voi Fintech ma khong can
ton qua nhiéu diéu kién dé thiét 1ap va van
hanh nhu co ché quan 1y thir nghiém*. Bén
canh viéc st dung it nguén Iuc hon, theo khao
sat cia World Bank két hop vé6i Trung tam tai
chinh thay thé Cambridge (CCAF) vao nim
2019, co ché trung tam thtr nghiém dat dugc
két qua cho thay co6 hon 2000 doanh nghiép
d3 van hanh thanh cong co ché trung tam thir
nghiém cung cac co quan quan ly trong khi chi
mot phin mudi s doanh nghiép d6 (180) da
van hanh dugc co ché quan 1y thir nghiém®. Ty
1¢ nay ap dung cho nhitng quéc gia ap dung ca
hai cong cu quan 1y doi méi m

4 Ross P Buckley, Douglas Arner, Robin Veidt, Dirk Zetzsche, 2020, “Building Fintech Ecosystems:
Regulatory Sandboxes, Innovation Hubs and Beyond”, Buckley Et Al. Article.

4 Fintech note No. 5, How Regulators Respond to Fintech, World Bank.

4 Digital Finance Service Working Group (DFSWG), 2020, “Innovative Regulatory Approaches Toolkit,

Alliance for Financial Inclusion.

47 Fintech note No. 5, How Regulators Respond to Fintech”, World Bank.

% Tai liéu da dan.

4 World Bank and Cambridge Center for Alternative Finance, “Regulating Alternative Finance: Results from
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