MOT SO KHO KHiiN, VUGNG MAC TRONG BIEU TRA TOI PHAM

MUA BAN NGUGI HIEN NAY VA KIEN NGHI, BE XUAT

PHAM THI PHUONG LOAN"

Thoi gian qua, tinh hinh ti pham mua bdan nguoi dién bién phiic tap, luén
tiém dn xu hudng gia tang, tinh chat t9i pham nghiém trong vdi thi doan tinh vi,
xdo quyét. Mic dii Co quan diéu tra da tdp trung luc lugng, phuong phdp, cong cu
phuong tién dé nhanh chéng diéu tra, lam 16 vy dn, nhung, van gdp phdi nhitmg khé
khiin, vuong mdc lam dnh hudng dén két qua diéu tra vu dn néi chung va cong tic
ddu tranh phong chong t¢i pham budn bin nguoi néi riéng.

Tir khéa: Mua bdn nguoi, giai doan diéu tra.

Ngay nhdn bai: 24/10/2019; Bién tdp xong: 24/10/2019; Duyét dang: 26/10/2019.

Over the years, human trafficking crime has been complicated and had
an increasing tendency with serious criminal nature and sophisticated tricks.

Inspite of forces, methods and means to quickly investigate and clarify these cases,
Investigation authorities still have met difficulties and obstacles affecting investigated

results generally and the fight against human trafficking particularly.
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ua ban nguoi (MBN) & nudc ta
xay ra duwdi hai dang la mua ban
trong nudc nhu: Itra ban nan nhan

ttt nong thon ra thanh thi ban vao nha hang,
quan karaoke, cafe tra hinh hodc massage ¢
cac khu du lich, khu cong nghiép hoac ven
tuyén quoc 10 dé t6 chic hoat ddong mai
dam, cudng btic lao dong trén tau ca hoat
dong trén bién... va MBN ra nudc ngoai
tap trung chu yéu qua cac tuyén bién gidi
trén dat lién gitra Viét Nam voi Trung Quoc,
Campuchia, Lao,...

Xac dinh rd tinh chat, mic d6 nghiém
trong va tinh hinh phtc tap ctia t6i pham
MBN, lyre luong Cong an nhan dan (CAND)
néi chung va Co quan diéu tra (CQDT) ndi
riéng da phdi hgp véi cac nganh, cac luc
luong, nhat la Vién kiém sat nhan dan (VK-
SND), Toa an nhan dan, Bo doi Bién phong. ..
t0 chirc, ddy manh cac hoat dong, cong tac
tiép nhan, xt ly tin béo, t6 giac tdi pham va
kién nghi khoi t6, cong tac diéu tra, truy to,
xét xtr t0i pham nay. Qua cong tac tong két,
tong hop so liéu tir 54/63 dia phuong trong
giai doan ttr nam 2015 dén thang 6 nam 2019:
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Co quan Canh sét diéu tra da khoi t6 714 vu
an, 1.425 bi can (chiém 97,3% sd tin bao, to
gidc da tiép nhan, xi ly). Két luan diéu tra
chuyén VKSND cac cap dé nghi truy t6 568
vy, 1.275 bi can, dat ty 1& 79,5% s6 vu, 89,5%
s0 bi can, con lai la cac truong hop tam dinh
chi diéu tra do hét thoi han diéu tra bi can
trén chua bat duoc, da ra quyét dinh truy
na, dinh chi diéu tra...

Qua trinh diéu tra, mac du CQDT da
tap trung luc luong, phuong phap, cong cu
phuong tién d€ nhanh chong diéu tra, lam
13 vu &n, tuy nhién, van gip phai nhiing
kho khin, vuéng mac lam anh huong dén
két qua diéu tra vu 4n néi chung va cong tac
dau tranh phong chong toi pham MBN ndi
riéng. Cu thé:

Mot la, kho khin trong viéc xdc dinh nan
nhan bi mua ban va nghi van bi mua bin trong
cdc vu an budn ban ngueoi

T6i pham MBN chu yéu ton tai dudi
dang an nén ngay tir khau phat hién, t6 giac

* Trung td, Tién si, Trung tdm Nghién ciiu Ly ludn
Canh sat, Hoc vién Canh sdt nhdn dan
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t0i pham da rat kho khén; ké ca dén khi da
co td giac, tin bao vé tdi pham thi viéc xac
minh, diéu tra cling khong dé dang, boi da
phan cac vu viéc, vu an MBN ra nudc ngoai,
xay ra da 1au mai bi phat hién, doi twong va
nhat 1a nan nhan ¢ nudc ngoai khong thé xac
minh, xac dinh; ching ct it, chu yéu can ci
vao loi khai, t6 giac ctia bi hai hodc nguoi
nha nan nhan.

Trong khi d6, nan nhan trong cac vu an
cha yéu 1a phu nit, tré em, da s6 thudc cac
dan tQc it nguoi, thuong tap trung ¢ nhitng
vung nong thon, viing sau, ving xa. Da phan
trong s6 ho c6 hoan canh kinh t€'kho khan,
trinh d¢ hoc van thap, thiéu hiéu biét vé xa
hodi va kj ndng song, tam ly nhe da ca tin.
Mot s6 ¢6 gai tré, thich hudng thy, dn choi,
dua doi, thiéu canh giac nén dé tin theo 10i
htta hen ctia d6i tuong vé viéc lam on dinh,
thu nhéap cao hodc1dy chong nudc ngoai kha
gia. Loi dung dac diém nay, cac ddi tuong
pham tdi da ltra ban nan nhan ra nuwdc
ngoai, trong d6 chu yéu la sang Trung Qudc,
nhiéu vu an chi dwgc phat hién do nan nhan
tim cach tw trd v€, qua giai ctru hodc trao tra,
sau do trinh bao véi CQDT. Vi vay, qua trinh
kiém tra, xac minh thong tin v€ nan nhan
gap nhiéu khé khan do nhiéu treong hop
nan nhan van dang & nudc ngoai, dén xac
minh tai dia phuwong chi xac dinh duoc ho
vang mat lau ngay o dia phirong ma khong
c6 diéu kién xac minh, xac dinh ho cé phai la
nan nhan ctia vu an hay khong.

Bén canh d6, viéc diéu tra tdi pham
MBN thuong to chire truy xét, rat it truong
hop bi bét qua tang, chi khi nguoi bi hai tron
duoc vé va c6 don trinh bao thi d6i twgng va
hanh vi pham t0i moi bi phat hién, diéu tra.
Thoi gian bi hai vé nudc (tw tron thoat, duoc
giai ctru, trao tra) cd thé tir vai thang dén
vai nam, tham chi ca chuc nam nén tai liéu,
chiing ctt, dix liéu, nguoi lam chiing khong
xac dinh duwgc, nhat la trong viéc mé rong
diéu tra vu 4n, xac dinh cac nan nhan khac
con lai cua vu an. Diéu nay da gay ra bat cap
rat 16n gitta cac co quan to tung nhu: Dai
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v6i nhiing vu an MBN, d6i tuong thita nhan
hanh vi pham tdi, c6 du can ct chitng minh
hanh vi pham ti cua d6i tuong nhung chua
gidi cttu duoc nan nhan (tttc khong cé 1oi
khai bi hai) hodc nan nhan chwa t6 giac thi
cac co quan t& tung cho rang chua du chiing
ct dé khoi t6 diéu tra va xu ly d6i tuong (k€
ca trong vu an o tir 02 d6i teong tro 1én). Do
doé tai mot s6 dia phuwong, VKSND khong
phé chuan cac quyét dinh khoi t6 vu an,
khoi to bi can, dong nghia voi viéc doi tuwong
pham tdi khong bi xtr ly, dan dén vu 4n kéo
dai, vu an bi dinh chi va c6 thé khién nguoi
dan, du luan hoai nghi c6 tiéu cyee. Trong khi
do, cac dia phuong chua thong nhat trong
cach giai quyét, c6 noi khoi to, diéu tra, truy
to, xét xit; c6 dia phuong khong phé chuan
hodc tra ho so dé yéu cau xac dinh va dua
nguoi bi hai vao tham gia td tung nén vu an
thuong bi tam dinh chi, kéo dai hodc khong
du co so dé diéu tra xac minh lam rd vu an
va xu ly triét d€ cac doi twong pham toi.

Hai la, kho khin trong viéc dp dung phap
ludt hinh sy Viét Nam va ludt phdp quoc té"veé tgi
pham mua ban nguoi, nhu:

- Xac dinh d0 tudi

Theo phap luat hinh sy Viét Nam thi tré
em van dugc xac dinh 1a nguoi duéi 16 tudi,
trong khi phap luat qudc té' quy dinh tré em
la nguoi dudi 18 tudi. Nhu vay, néu nguoi
bi mua béan la nguoi dudi 16 tudi thi nguoi
pham tdi bi truy ctru trach nhiém hinh sy vé
t0i Mua ban nguoi dudi 16 tudi (biéu 151
BLHS nam 2015), con néu nguoi bi mua ban
tle du 16 tudi tro 1én thi nguoi pham tdi bi
truy ctru trach nhiém hinh sy vé t6i Mua ban
nguoi (biéu 150 BLHS ndm 2015). Su chwa
twong thich nay da han ché viéc bao vé nan
nhan la cac doi tuong tir du 16 tudi dén dudi
18 tudi khi ma cac doi tugng nay khong
duoc phap luat bao vé dac biét hon.

- D61 véi truong hop bi can pham nhiéu
t0i, trong do co to6i MBN

Nghi dinh the vé phong ngtra, tran ap
va trieng tri buén ban ngwoi, dac biét la phu
nit tré em moi chi quan tdm dén xtt ly hanh
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vi MBN. Trong thuc tién, nan nhan cta cac
vu d&n MBN con co thé bi xam hai tinh duc
(hiép dam, cwong dam), xam pham tinh mang,
stec khoe (giét ngueoi, c6'y gay thwong tich) hodc
cac hanh vi xam pham khac. Theo phap luat
Viét Nam, néu nguoi pham tdi ngoai hanh
vi MBN con thuee hién cac hanh vi pham t6i
khéac nhu giét nguoi, hiép dam, cudng dam,
v.v. thi ho van phai chiu trach nhiém hinh sy
V€ cac tdi pham nay:.

Tuy nhién, trong cac tinh tiét tang nang
dinh khung cta loai t6i pham nay cling cé
cac dau hiéu cta toi pham khac nhu cd'y gay
thuong tich, gay ton hai stic khoe cho nan
nhan, lam cho nan nhan chét hodc ty sat. Khi
da la dau hiéu dinh khung thi khong duoc
coi la dau hiéu dinh tdi riéng biét nita. Do
vay, viéc truy cttu trach nhiém hinh sy cta
bi can ¢ nhiéu kho khan dé chiing minh va
dinh tdi, dinh khung hinh phat chinh xac.

- Toi pham mua ban nguoi va cudng biec
lao dong

Trong phép luat quoc té, toi pham MBN
vi muc dich cudng btec lao dong va Cudng
btec lao dong co rat nhiéu diém tuwong dong.
Cu thé, To chiec Lao dong quoc te& (ILO)
khi thong ké s6 nan nhan cua Cudng btrc
lao dong da chi ro: “Cuwong biec lao dong bao
Q0m nhiéu hinh thikc, nhuw lam thué dé tra ng,
budn ban nguoi va cdc hinh thirc nd I¢ thoi hién
dai khdc”. Tai Hoa Ky, t6i pham MBN va t6i
pham Cudng btic lao dong cé khung hinh
phat la hoan toan twong dwong véi nhau.

Phap luat Viét Nam quy dinh hai toi
Mua ban nguoi (cac diéu 150, 151) va Cudng
btic lao dong (Diéu 297) la hai toi riéng biét
voi khung hinh phat hoan toan khac biét. Vi
du, néu mot nguoi c6 hanh vi van chuyén
tré em toi xwong/nha may dé cudong bic lao
dong thi sé bi xét xt theo Dieu 151 véi murc
hinh phat cao nhat lén t6i tu chung than, tuy
nhién nguoi triee ti€p cudng birc, boc 16t lao
dong tré em chi cd thé bi xét xir theo Diéu
297 v6i mure hinh phat cao nhat la phat tu
12 nam. Biéu nay gay ra kho khan cho biéu
tra vién khi xac dinh hanh vi pham t0i cua
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toi pham MBN vi muc dich cudng btic lao
dong do phai tap trung thu thap ching ctt
chting minh lam rd yéu t6 cau thanh hai
toi pham nay, cu thé la viéc c6 hay khong
hanh vi chuyén giao, tiép nhan ngrdi nham
muc dich cudng buic lao dong. Day la yéu
to then chot, dac biét la trong nhitng vu an
ma nguoi tuyén mo lao dong cling chinh la
nguoi cudng bic lao dong.

Mac du viéc bd sung, stra d6i cac quy
dinh vé Cudng buc lao dong va Mua ban
nguoi cho phu hop véi phap luat quoc t€' va
cac cong woc ma Viét Nam da ky két 1a mot
budce tién 1on ctla BLHS nam 2015. Tuy nhién,
phép luat hinh sy Viét Nam van con nhitng
khac biét nhat dinh, khién cho viéc xt ly toi
pham MBN va Cudng btic lao dong cling
nhu dam bao quyeén va loi ich cho nan nhan
Cudng btic lao dong tro nén kho khan hon.

Ba la, kho khan trong viéc xdc minh thong
tin, thu thdp chieng cie chirng minh toi pham va
thiec hién cic hoat dong twong tro tw phdp

Toi pham MBN chu yéu la mua ban ra
nudc ngoai nén da sd cac vu an xay ra déu
it nhiéu lién quan dén yéu t6 nudc ngoai va
phai thuee hién cac quy dinh ctia Luat Twong
tro tu phap ndm 2007 dé€ thu thap thong
tin, xdc minh, diéu tra... thi mdi duoc coi la
chiing ctt theo quy dinh cta phap luat. Tuy
nhién, do khong c6 thoi han cu thé nao nén
viéc thuee hién twong tro tu phép, tra 1oi ty
thac diéu tra cua phia nudc ngoai thuong
cham, kéo dai, anh hwong dén tién d9, thoi
han diéu tra vu an. Trong khi d6, cac yéu cau
xac minh, diéu tra, thu thap chiing ct do cac
co quan chitc nang thuc hién theo nguyén
tac c6 di c6 lai, tham chi st dung méi quan
hé cd nhan thuong nhanh hon, thuan loi
hon nhung nhing tai liéu, thong tin phdi
hop nay theo quy dinh ctia phap luat khong
duoc st dung lam ching ctr.

Bén canh d6, trong nhiéu truong
hop diéu tra, phat hién duong day mua
ban nguoi sang cac nuwdc nhuw Malaysia,
Singapore, Han Qudc, Nga, Anh, mot s6
nudc chau Phi..., song gitta hai qudc gia
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chua c6 Hiép dinh song phuong vé phong,
chong MBN va chwa thong nhat tiéu chi xac
dinh nan nhan nén ho bi bat, giam gitt hoac
truc xuat vé nudc nhu tdi pham hoac nguoi
xudt canh trai phép. Tinh trang thiéu co ché
hop tac quoc t& dac thu, thoa thudn hop tac
song phuwong vé phong, chdng MBN, hiép
dinh tuong tro tu phap hinh sy, dan d9 gitra
Viét Nam vdi cadc nude c6 dong nan nhan la
nguoi Vit Nam dang 1a van dé rat kho khan.
Tiéu chi dé xac dinh hanh vi MBN ctia Viét
Nam véi cac nudc, ddc biét la Trung Qudc
chuwa dong nhat, nhu truong hop hién nay
Trung Qudc chi coi MBN lam nd 1€ tinh duc,
cudng buc lao ddng hodc dé€ 1ay bd phan co
thé, chua cong nhan MBN phuc vu két hon
bat hop phap véi nguoi dan ban dia, trong
khi thuc t€ cac truong hop nay xay ra kha
pho bién. Vi vay, nhiéu vu an bi kéo dai hodc
bi tam dinh chi, dinh chi diéu tra dan dén
viéc xac minh, giai ctu nan nhan cham tré.
D61 voi mot s6 nude da ky két thi méi ding
lai & viéc thuc hién cac hiép dinh, van ban
ghi nhé nhung thuc t€ trién khai thuc hién
0 co so phia nude ban thweong it dugc quan
tam phoi hop, hiéu qua cua viéc ky két nay
trong viéc xac minh hanh vi vi pham phap
luat cta do6i twgng, hodc thuc hién cac hoat
dong truy bat, dan do toi pham, giai ctru,
hoi huong nan nhan con bat cap, rao can vé
ngoai giao gy kho khan cho cong tac diéu
tra vu an, giai cttu nan nhan.

Viéc trung cau phién dich vién tu phap
trong diéu tra vu an MBN lién quan dén doi
twong 1a nguoi nudc ngoai, nhat la Trung
Qudc gap nhiéu kho khan vé nhan sy va tu
cach phap nhan cta phién dich vién.

Dé dap ting yéu cau thuc tién, khic phuc
nhitng kho khan, nang cao hiéu qua cong tac
diéu tra tdi pham MBN, cac co quan chiic
nang can cha y thyc hién mot so giai phap
cu thé sau:

- B6 Cong an tiép tuc nghién ctru, dé
xuat, ban hanh cac van ban huéng dan thuc
hién Luat Phong, chong mua ban nguoi;
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Thong tu quy dinh chi tiét cac bién phap
bao vé an toan cho nan nhan bi mua ban va
nguoi than thich cta ho.

- Déi v6i nhitng vu an MBN tuy chua
giai cttu dugc nan nhan nhung da ro doi
tuong, c6 du ching ¢t vé hanh vi MBN cua
doi tuong thi dé nghi Toa an nhan dan toi
cao chu tri hodc Toa &n nhan dan tdi cao
thong nhat véi Vién kiém sat nhan dan toi
cao va Bo Cong an c6 van ban huéng dan dia
phuong tién hanh khoi to, diéu tra, truy to,
xét xtr vu 4n va cac d6i tuong nay.

- B6 Tu phap, VKSNDTC nghién ctru,
xay dung, ky két cac van ban, hiép dinh
twong tro tw phap vé hinh sw, dan do tdi
pham, chuyén giao nguoi bi két an vé toi
pham MBN véi cac qudc gia, tao hanh lang
phap ly thuan loi cho viéc thiec hién Luat
Phong, chong MBN va cac quy dinh cua
phap luat hinh sy, t6 tung hinh su.

- B6 Ngoai giao, B0 Cong an, Bo Qudc
phong xay dung quy trinh thong nhat phoi
hop thuc hién nhanh cac duong day nong dé
cac don vi, dia phuong phoi hop trao déi thong
tin, d€ nghi xac minh, diéu tra d6i tuong; xac
minh, xac dinh va giai cttu nan nhan./.
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