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PHAP LUAT THE Gidi VE PHAM VI BOI THlTdNG 
THIET HAI DO SAN PHAM CO KHUYET TAT GAY RA 

VA BAI HOC CHO VIET NAIVI 
• NGUY£N TI£N HUNG * 

Tdm tdt: Quy dinh phgm vi chiu trdch nhipm bdi thudng thipt hgi co dnh huang rdt lan din quyen l(ri 
cua cdc to chuc. cd nhdn kinh doanh cung nhu vipc ddm bdo su can bdng, hpp ly ve lai ich giita cdc ehu 
the trong quan hg trdch nhiem sdn phdm. Bdi viit sau day se gop phdn lam ro cdc quy dfnh ciia phdp lugt 
the giai vd phdp lugt Vipl Nam ve phgm vi boi thudng thipt hgi do sdn phdm co khuyit tdt gdy ra. 

Abstract: Provisions on liability scope of damage compensation may have great impact on interests of 
business organizations, individuals as well as ensure the balance, rationality of interests between subjects 
in product liability relationships. The paper may contribute to clearly making legal provisions in the world 
and in Vietnam on scope of damage compensation caused by defect products. 

1. Quy djnh pham vi b5i thu-dng thipt hai 
do san pham cd khuyet tat gay ra theo phap 
luait ciia mgt sh quoc gia tren the gidi 

Trach nhipm san phim (TNSP) la mgt chi 
djnh phap lugt quan trgng d cac quoc gia cd nen 
kinh ti thj trudng phat triin. Vdi quan nipm 
ngudi tieu dung ludn d vi tri yiu the trong mdi 
quan hp vdi cac chu the kinh doanh khi xay ra 
rui ro, thipt hai trong qua trinh su dyng san 
phim, cac nha l$p phap da no lyc tim kiem giai 
phap khic phyc van de nay nham dam bao sy 
can bing hgp ly vi lgi ich gifta ngudi sd dyng, 
nha san xuit cung nhu cac chu the lien quan 
trong chuoi san xuit, cung ung san pham cho 
thj trudng, tu dd, dan den sy ra ddi cda cac quy 
djnh phap luat vi TNSP. 

Theo nghTa hpp, cd the hiiu, TNSP la nhung 
hau qua phap ly bit lgi vi vat chit ma td chuc, 
ca nhan kinh doanh phai ganh chju theo quy 

dinh cua phap luat do dS san xuat, cung dng cac 
san phim cd khuyet tgt cho xa hgi. Nhftng hau 
qua phap ly nay phy thugc vao quy dinh trong 
phap lugt cua moi quoc gia, nhung thudng bao 
gdm: (i) Trach nhipm khic phyc khuyit tat cua 
san pham; (ii) Trach nhipm thu hdi san phim cd 
khuyit tat; (iii) Trach nhipm bdi thudng thipt 
hgi (BTTH) do san phim cd khuyit tgt gay ra. 
Nhu vay, niu san pham cd khuyet tat d3 gay ra 
thipt hgi cho ngudi tieu dung (NTD) thi nha san 
xuit, kinh doanh phai chju trach nhipm bdi 
thudng cac thipt hgi xay ra. Khi dd, van de 
phgm vi chju trach nhipm BTTH dugc quy djnh 
nhu the nao cd anh hudng rit Idn den quyen lgi 
cua nha san xuit, kinh doanh, den vipc dam bao 
sy can bing hgp ly vi lgi ich gifta cac chu the 
trong quan h? TNSP va ca chi phap ly dugc ap 
dyng de bao vp hg. Do dd, phap lugt vi TNSP 
cua cAc qudc gia ludn quy djnh rd trong trudng 
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hgp san phim cd khuyet tgt da gay thiet hgi cho 
NTD thi cac td chuc, ca nhan kinh doanh se 
phai chju trach nhipm bdi thudng ddi vdi nhung 
logi thiet hgi nao. 

Phap luat cua cac qudc gia deu quy djnh 
TNSP chi ap dung ddi vdi cac thipt hai ve tai 
san va thipt hgi lien quan den sue khde, tinh 
mang NTD, chu khdng ap dyng ddi vdi thipt hgi 
cua chinh san pham cd khuyet tgt. Tuy nhien, 
cd qudc gia quy dinh phgm vi BTTH do san 
pham cd khuyet tgt gay ra trong cac dao luat ve 
TNSP hoac bao vp quyin lgi NTD, cd qu6c gia 
quy djnh vipn dan den cac quy djnh ve BTTH 
cua Bp luat Dan sy; cd qudc gia quy djnh thanh 
nguyen tac chung, cd qudc gia quy dinh chi tiet, 
cy the cac logi thipt hai ma ngudi bj thipt hai cd 
the yeu cau nha san xuat, kinh doanh bdi 
thudng. CJ Hoa ICy, cac quy djnh vi TNSP xuit 
hipn dau tien trong "Restatement of The Lavi' 
Second, Torts" nam 1965 do Vien Lugt Hoa Ky 
bien sogn, sau dd la "Restatement of The Law 
Third, Torts: Products Liability" nam 1998. 
Trudc dd, nam 1996, nhim dam bao sy dong 
bp, thdng nhat cua hp thdng phap luat ve TNSP 
d tat ca cac bang, Hoa Ky da thdng qua Lugt 
chung ve TNSP'. Trong dd, theo quy djnh tai 
Diiu 101(6),(8),(12), thipt hgi dugc bdi thudng 
do san pham cd khuyet tat gay ra bao gdm: 
"Thipt hai kinh te va thipt hai phi kinh te". 
Trong dd, "thiet hgi kinh te" la bat ky tdn that 
tien bac nao nham khdi phyc cac thipt hai xay 
ra (bao gdm tdn that ve thu nhgp hoac nhftng 
phy cap khac lien quan den cdng vipc, chi phi y 
te, chi phi djch vu thay thi, chi phi do thiet hgi 
tinh mgng, mat ca hpi kinh doanh hoSc cdng 
viec); "thipt hai phi kinh ti" la nhung tdh thit 

khdng tinh dugc thanh tiin nhu sy dau ddn, dau 
khd, khd chiu, phien mugn ve tinh than, tinh 
cam, tdn that ve uy tin, danh dy, nhan pham... 
cda ngudi bi thipt hai. Dang chu y, trong trudng 
hgp cd nhieu chu the cung chiu trach nhiem, 
Luat quy djnh: "Doi vdi cac thipt hai phi kinh 
ti, trach nhipm cua mdi bj don dugc xac djnh 
cu the va khdng cd sy lien ddi.̂ Moi bi don chi 
phai chju trach nhiem theo phan ddi vdi nhftng 
thiet hgi phi kinh tS theo ty le phan tr5m trach 
nhipm ciia minh ddi vdi nhftng thiet hgi xay ra 
cho nguyen don ma bj don phai chju trach 
nhipm" (Dieu 110). 

Cung vdi Hoa Ky, Lien minh chau Au da 
quan tam den vipc dieu chinh trach nhipm ciia 
nha san xuat ddi vdi san pham cua minh tir kha 
sdm, ddng thdi ky ket, ban hanh nhiSu van bin 
vi vin di nay. Trong dd, Chi thj 85/374/EEC vi 
TNSP2 la van ban phap lugt quan trpng nhit, no 
tgo ra mgt quan nipm, nhgn thdc mdi ve TNSP. 
Chi thj nay sau dd dugc sua ddi, bd sung mpt sd 
diiu bdi Chi thi 1999/34/EC vdi nhfing npi 
dung mdi, tien bg hon. Theo Dieu 9 Chi thi 
85/374/EEC, thipt hai do san phim cd khuyet 
tat gay ra bao gdm: "(i) Thipt hai ve tinh mgng 
hogc sdc khde; (ii) Thipt hgi vi cac vat pham, 
tai san khac ngoai san pham cd khuyet tat, vdi 
ngudng thap hon 500 ECU^ va tai san dd la loai 
binh thudng dung cho sd dyng hoac tieu diing 
ca nhan va dugc su dung chu yiu bdi ngudi bj 
thi^t hai vi myc dich su dyng hogc tieu diing 
cua rieng ngudi do" va "Cac thiet hgi nay 
khdng anh hudng din quy dinh v6 thipt hai phi 
vgt chat (thipt hgi tinh than) trong phap lugt cua 
cac qudc gia thanh vien". 

Cd the thiy, khac vdi phap lugt Hoa Ky, 
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phgm vi BTTH do san phim cd khuyet tgt gay 
ra theo phap lugt cua Lien minh chau Au khdng 
bao gom cac thipt hgi phi vat ch3t. Tuy nhien, 
ddi vdi logi thipt hgi nay, Chi thj 85/374/EEC 
da xay dyng mgt quy djnh md, td dd tao di6u 
kipn cho cac quoc gia thanh vien cd the ngi luat 
hda Chi thj phu hgp vdi nhftng diem d^c thu 
ciia minh. Do dd, khi danh gia vi Chi thi, da cd 
y kien cho rang: "Cac quy djnh cua Lien minh 
chau Au ve TNSP dugc ban hanh mang tinh 
mim deo, cd kha nang xac djnh nhftng djnh 
hudng cho cac nudc thanh vien trong qua trinh 
xay dyng phap lugt qudc gia minh. Chinh uu 
diem nay da lam cho hp thdng phap luat cua EU 
trd thanh mpt hinh mau dang chu y trong vipc 
diiu chinh quan hp TNSP" .̂ Ben cgnh dd, theo 
quy dinh tai Diiu 14 thi Chi thj 85/374/EEC: 
"Khdng ap dyng doi vdi cac thuang tich va 
thiet hai phat sinh tu tai ngn hgt nhan (nhftng 
trudng hgp nay dugc giai quyet theo Cdng udc 
qudc te cua cac qudc gia thanh vien)". Ngoai ra, 
Chi thj cdn dua ra cac quy dinh gidi hgn ve 
thiet hai xay ra, theo dd: "Chi ap dung vdi 
nhung thiet hai ve tai san tu 500 ECU trd len va 
khdng quy djnh hgn muc cao nhat; doi vdi cac 
thipt hai vi tinh mgng va sue khde do cac san 
phim giong nhau vdi cung khuyit tat gay ra, 
cac nudc thanh vien cd the quy dinh gidi han 
tong so tiin ma nha san xuat phai chju trach 
nhipm nhung khdng dugc it hon 70 tripu ECU". 
Nhu vgy, Chi thj chi ap dyng ddi vdi nhftng tai 
san bj thipt hgi cd gia tri td 500 EURO trd len, 
ddi vdi nhftng tai san cd gia tri thip han thi 
phai thda man nhftng diiu kipn theo quy dinh 
cua Chi thj thi mdi thudc phgm vi dugc boi 
thudng. 

Q chau A, Nhat Ban la qudc gia dau tien ban 
hanh dao lugt rieng ve TNSP nam 1994. Dang 
chu y, Lugt Trach nhiem san phSm cua Nhat 
Ban^ khdng cd quy djnh cy the ve cac loai thipt 
hgi dugc bdi thudng do san phim cd khuyit tat 
gay ra, tuy nhien, Diiu 6 Luat nay xac djnh: 
"Trong trudng hgp Luat khdng quy dinh thi 
trach nhipm cua nha san xuat va cac chu thi 
khac ve cac thipt hgi do san pham cd khuyet tat 
gay ra se dugc dieu chinh bdi Bp luat Dan su". 
Day cung la ngi dung dugc quy dinh tai Dieu 8 
Luat Trach nhi$m san pham cua Han Qudc nam 
2000 (sua ddi, bo sung nam 2013)^. Nhu vay, 
trong hp thdng phap lugt Nhat Ban va Han 
Qudc, Lugt Trach nhiem san pham ddng vai trd 
la lugt chuyen nganh, cdn Bp lugt Dan sy la lugt 
chung khi dieu chinh cac van de ve TNSP. Luat 
Trach nhi$m san pham tryc tiep dieu chinh 
trach nhipm cua nha san xuat va cac chu the 
khac ddi vdi thipt hai do san pham cd khuyet tat 
gay ra. Trong trudng hgp Luat nay khong quy 
djnh thi TNSP sg dugc dieu chinh bdi cac quy 
djnh cua Bp luat Dan sy. Do dd, cac loai thiet 
hai dugc boi thudng do san phim cd khuyit tgt 
gay ra se dugc diiu chinh theo quy djnh ciia Bg 
luat Dan sy. 

Trong khu vyc Ddng Nam A, cac qyy djnh 
dgc thu vi TNSP mdi dugc ban hanh trong 
nhftng nam gan day. Trong dd, Philippines 
dugc coi la quoc gia dau tien ban hanh cac quy 
djnh vi TNSP trong Luat ve Ngudi tieu dung 
nam 1992''. Tuy nhien, ciing nhu Nhat Ban va 
Han Qudc, Luat nay khdng quy dinh cy the cac 
logi thipt hgi dugc bdi thudng do san phim cd 
khuyit tat gay ra. Khac vdi cac dgo luat tren 
thudng quy djnh phgm vi thipt hai dugc bdi 
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thudng do san pham cd khuyet tat gay ra bing 
phuong phap lipt ke, Lugt Bao vp ngudi tieu 
diing Malaysia nam 1999^ lgi quy djnh ndi 
dung nay bang phuang phap logi trd. Theo do; 
"Cac thiet hai thupc phgm vi phai chiu trach 
nhipm do khuyet tgt cda san pham gay ra khdng 
bao gom: (i) Thipt hgi doi vdi chinh sin pham 
cd khuyet tat; (ii) Thipt hgi ddi vdi bat ky tai 
san nao tgi thdi diem bj mat mat hogc hu hdng 
khdng phai 1̂  tai san thudng dugc sd dyng cho 
myc dich ca nhan, nghe nghipp hogc tieu dung; 
va dy djnh cua ngudi bj thipt hgi khdng phai 
cho myc dich su dyng, nghe nghipp hoac tidu 
dung ca nhan cua minh" (Dieu 69). 

Qua cac quy dinh tren, cd the nhgn thay, ben 
cgnh thipt hai ve tai san, phap luat ve TNSP cua 
hau hit cac quoc gia chi quy djnh cac thipt hai 
ve vgt chat do san pham cd khuyet tgt xam hgi 
den tinh mgng, sue khde ngudi su dyng hogc 
ngudi thd ba, trong khi do Lugt Trach nhipm 
ddi vdi san phSm khdng an toan Thai Lan nam 
2008^ quy djnh ca cac thipt hgi vi tinh than. Cy 
thi, Diiu 11 quy djnh: "BTTH ve tinh thin doi 
vdi ngudi bj tdn thuang vi than the hoac sue 
khde va trong trudng hgp ngudi do chit thi 
chdng, vg, cha mp ho^c ngudi thua ki cua hg 
cd quyen nhgn BTTH vi tinh than". 

2. Thyc trgng quy dinh ve phgm vi bdi 
thirdng thi^t hgi do san phSm c6 khuyet tSt 
gSy ra theo phdp lu|t Vi^t Nam vî  m$t s6 
kien nghj 

Theo quy djnh tgi Diiu 23 Lugt Bao vp 
quyin lgi ngudi tieu dung nam 2010 thi: 
"Td chuc, cd nhan kinh doanh hang hda cd 
trach nhipm BTTH trong trudng hgp hang hda 
cd khuyit tat do minh cung cip gay thipt hgi 

den tinh mang, sue khde, tai san cua NTD...". 
Cd the thay, tuong ty nhu phap luat ve TNSP 
cua cac quoc gia, khu vyc tren thi gidi, phgm vi 
BTTH do hang hda cd khuyet tgt gay ra theo 
phap lugt Vipt Nam cung bao gom cac thiet hai 
lien quan din tinh mgng, sue khde va tai san 
cua NTD. Vgy pham vi nay cd bao gdm cac 
thipt hgi xay ra vdi chinh hang hda cd khuyet 
tat dd hay khdng, van de nay chua dugc quy 
djnh rd. Ngoai ra, kho^n 3 Diiu nay quy djnh: 
"Vipc BTTH dugc thyc hien theo quy djnh ciia 
phap luat vi dan s\r". Nhu vgy, Lugt Bao ve 
quyin lgi ngudi tieu dung khdng quy djnh true 
tiip nhftng thi^t hai ma NTD cd thi yeu cau chu 
the kinh doanh hang hda cd khuyet tat phai boi 
thudng ma vipn dSn din cac quy dinh cua phap 
ludt dan s\i. Qua do, cd the thay, Bo lugt Dan su 
dugc coi la dgo luat chung, cdn Lugt Bao vp 
quyin lgi ngudi tieu dung la luat chuyen nganh 
diiu chinh cdc quan h^ x3 hgi ve BTTH do 
hang hda cd khuyit tgt gay ra. Theo nguyen tac 
ap dyng van ban quy phgm phap luat, neu luat 
chuyen nganh cd quy djnh thi dp dyng quy djnh 
dd, trudng hgp lugt chuyen nganh khdng cd quy 
djnh thi dp dyng cac quy dinh cua lugt chung. 
Tuy nhien, d day, Luat Bao vp quyin lgi ngudi 
tieu dung cung khdng xac djnh cu thi la vien 
dan din cdc quy djnh cua Bg lugt Dan sy ma chi 
qyy dinh chung chung la "theo quy djnh cua 
phdp lugt dan sy". 

Trong phin trdch nhipm dan sy, khi quy djnh 
v6 thipt hgi do vi pham nghTa vy, theo Diiu 361 
Bg lugt Dan sy nam 2015 thi: "Thiet hgi do vi 
phgm nghia vy bao gom thipt hgi vi vat chit va 
thipt hgi vi tinh than". Trong do, "thipt hgi vi 
vgt chit" la ton thit vgt chat thyc te xdc djnh 
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dugc, bao gom ton thit vi tai sdn, chi phi hgp 
Iy de ngan chgn, hgn chi, khic phyc thiet hgi, 
thu nh3p thyc ti bj mit ho^c bj gidm sut; "thipt 
hgi ve tinh thin" la tdn thit vi tinh than do bj 
xam phgm den tinh mang, sdc khde, danh dy, 
nhan pham, uy tin va cdc Igi ich nhan than khac 
cua chu the. Tuy nhien, trong phan trdch lihipm 
BTTH ngoai hgp ddng, de xdc djnh thipt hai, 
Bg lugt Dan sy lgi quy djnh cd bon logi thipt 
hgi, dd la: Thiet hai do tai san bj xam phgm; 
thi^t hai do sdc khde bj xam phgm; thipt hgi do 
tinh mgng bj xam phgm va thipt hgi do danh dy, 
uy tin, nhan pham bj xam phgm (td Dieu 589 
den Diiu 592). Ddi vdi cdc trudng hgp thipt hgi 
do sdc khde, tinh mgng bj xam phgm, ngoai 
viec boi thudng cac thipt hgi tinh dugc bing 
tiin (nhu chi phi ciru chfta, bii dudng, phyc hdi 
sdc khde; thu nhgp thyc te bj mat; chi phi cho 
vipc mai tang; chi phi hgp ly de hgn che va 
khic phyc thipt hgi...), ngudi chju trach nhipm 
cdn phai bdi thudng mpt khoan tiin khdc de bu 
dip tdn thit ve tinh than ma ngudi bj thipt hgi 
phai gdnh chiu. 

Ben cgnh Lugt Bao v? quyin lgi ngudi tieu 
diing va Bg lugt Dan sy, Lugt Chit lugng san 
phim hang hda nam 2007 cung cd quy djnh 
vi cac thipt hgi phai bdi thudng do hang hda 
khdng bao dam chit lugng tgi Diiu 60, bao 
gom: Thiet hgi ve gid trj hang hda, tai san bi 
hu hdng hodc bj huy hogi; thipt hgi vi tinh 
mgng, sue khde con ngudi; thipt hai vi Igi ich 
gin liin vdi vipc su dyng, khai thac hang hda, 
tai san; chi phi hgp ly di ngan chan, han chi va 
khic phyc thipt hai. Theo dd, doi vdi hang hda 
khdng bdo dam chit lugng thi thipt hgi dugc 
bdi thudng bao gdm ca gia trj hang hda, tai sdn 

bj hu hdng hogc bj huy hoai. Vgy, hang hda cd 
khuyit tat cd phai la hang hda khdng bdo dam 
chat lugng va chiu sy dieu chinh cua Lugt Chat 
lugng san pham hang hda hay khdng, van de 
nay chua dugc quy djnh rd. 

Qua cac quy dinh tren, cd the nhgn thay, 
phap luat Vipt Nam hipn hanh ve pham vi 
BTTH dd san pham cd khuyet tgt gay ra van 
cdn nhftng diem hgn che, bat cap: 

(i) Cac van di ve phgm vi BTTH do san 
pham cd khuyet tgt gay ra dugc quy djnh chdng 
cheo, khdng rd rang, thgm chi mau thuan trong 
cac vdn bdn phap luat nhu BO lugt Dan sy, Ludt 
Bao ve quyen lgi ngudi tieu dung va Lugt Chat 
lugng san pham hang hda. 

(ii) Mdi quan he gifta cac van ban phap lugt 
lien quan din pham vi BTTH do san pham cd 
khuyit tgt gay ra chua dugc xac djnh cy thi, 
dac biet la vai trd, vj tri cua tung vdn ban trong 
diiu chinh trdch nhipm BTTH do sdn pham cd 
khuyet tat gay ra. 

(iii) Khi hang hda cd khuyit tgt gay thipt hgi 
cho NTD thi dp dyng Bg lugt Ddn sy hay Lugt 
Chat lugng sdn pham hang hda di xac djnh cac 
thipt hgi xay ra, niu dp dung Bd lugt Dan sy thi 
theo cac quy djnh vi thipt hai do vi phgm nghia 
vy hay cdc quy djnh vi trach nhipm BTTH 
ngoai hgp ddng. 

(iv) Lugt Bao ve quyin lgi ngudi tieu diing 
chi quy dinh td chuc, cd nhan kinh doanh hang 
hda cd trdch nhiem BTTH trong trudng hgp 
hang hda cd khuyit tat do minh cung cap gay 
thiet hgi din tinh mang, sdc khde, tai sdn cua 
NTD, vgy thipt hgi xay ra cd bao gom thipt hgi 
cua chinh hang hda cd khuyit tat khdng; trudng 
hgp hang hda cd khuyit tgt gay thi^t hgi den 

Ddn chill & Phdp lu^t I 



^hi hdnh phdp. ludt 86 4 (325)-2019 

danh dy, uy tin, nhan pham NTD thi giai quyet 

nhu thi nao, cd the ap dung Bg luat Dan su vdi 

tu each la luat chung dugc hay khdng. 

Trong thdi gian tdi, de hoan thipn cdc quy 

djnh phdp luat v i phgm vi BTTH do san pham 

cd khuyet tat gay ra, theo tdc gia, can tap trung 

gidi quyet cdc van de sau: 

Mpt Id, can khan truong tien hanh ra sodt cdc 

quy djnh phap lugt cd lien quan den phgm vi 

BTTH do san pham cd khuyet tat gay ra de h? 

thdng lai, logi bd nhftng quy dinh mau thuan, 

chdng cheo, cu the hda cac van de chua cd quy 

djnh hogc chua dugc quy djnh ro rang. 

Hai Id, xac djnh cac van ban phdp lugt can 

quy djnh nhftng ndi dung lien quan den pham vi 

BTTH do san pham cd khuySt tat gay ra cung 

nhu muc dp the hipn trong timg van bdn. Trong 

dd, can xac djnh rd Bg luat Dan sy la luat chung. 

cdn Luat Bdo ve quyin lgi ngudi tieu dung la 

lugt chuyen nganh khi diiu chinh tit ca cac van 

di v i trdch nhipm BTTH do san phim cd khuyet 

tgt gay ra ndi chung va pham vi BTTH do san 

phim cd khuyet tgt gay ra ndi rieng. 

Ba Id, can quy dinh cy the cac thipt hai do 

hang hda cd khuyet tat gay ra ma NTD cd thi 

yeu cau chu thi kinh doanh phai bdi thudng 

ngay trong Luat Bao vp quyen lgi ngudi tieu 

dung va phu hgp vdi thyc tien Vipt Nam, trong 

do xdc dinh rd cdc van de: Thipt hai dugc bdi 

thudng khdng bao gdm cac thiet hai xay ra vdi 

chinh hang hda cd khuyet tat; thipt hai dugc bdi 

thudng la thipt hai ve tai sdn, sdc khde, tinh 

mgng cda NTD do hang hda cd khuyet tat gay 

ra, cdc thipt hgi nay dugc xdc dinh theo quy 

djnh cua Bg lugt Dan sy ve BTTH ngoai hgp 

ddng Q 
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