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Sir THAY DOI VE QUYEN TUT CHOI NHAN 01 SAN 
TRONG QUY DjNH CUA PHAP LUAT OAN Stf VIET NAM 

I ThS. NGUYEN THI ANH THM * 

Tdm tdt: Bdi vidt ndy phdn tich ve suphat triin cua quy dinh tir choi nhdn di sdn tir ndm 1990 din nay 
vd neu lin diim thay doi ve thu tuc tu choi nhgn di sdn theo guy dinh cua Bp lugt Ddn su nam 2015. 

Abstract: This paper analyzes the development of provisions on refusal of inheritance fmm 1999 to the 
present and points out. point of change in procedures of inheritance refusal in accordance with 
provisions of the Civil Code of 2015. 

1. Quyen khiro'c tir di san theo Phap l^nh 

Thira ke nam 1990 

Ngay 30/8/1990, Phap Ipnh Thira ki duprc ban 

hiinh, theo Phap lenh nay, quyen tii choi nhan di 

san duac mang ten gpi la khuoc tir quyen hudng 

di san. Theo do, nguoi thira ke co the khuoc tii 

quyen huoTig di san, trir tnrang hpp vipc khuoc tir 

dd nham trdn tranh vipc thuc hien nghia vu cua 

ban than ve tai san. Nguoi thiia ke cd the nhuang 

quyen hudrng di san cho ngudi thira ke khac {Dieu 

31 Phap Ipnh Thira ke nam 1990). Quyen tii chdi 

nhan di san theo quy dinh d thdi diem nay co 

nhiing dac diem nhu sau: 

Thv tthdt^ theo quy djnh cua Phap lenh Thira 

ke nam 1990, quyen khudc tir quyen huong di san 

ciia ngudi thira ke dugc ghi nhan cu the va la n£n 

tang ke thira cho quyen tii chdi nhgn di san d cac 

Bp luat Dan su sau nay 

Trong thdi ky phap luat phong kien, thi quyfin 

tir chdi nhan di san hau nhu khdng dupe ghi nh$n. 

Mpi quyen, nghia v\i tai san tir ca nhan ch6t d i Igi 

cho nguoi thira ke theo nguyen tac "ph\i trai tii 

hoan", tiic la cha np thi con phai tra, dii do la khdi 
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tai san cd hay tai san ng thi con chau cung phai 

ganh chju de thuc hien thay cho ngudi chet va hau 

nhu khdng cd gidi han trong pham vi di san, co 

nghia la hp phai ganh chiu nghia vu tii ngudi chet 

bang chinh tai san ciia ban than. Phap lu^t phong 

kien (Lu$t Hong Diic, Lugt Gia Long) chi ghi 

nhan vipc bj tudc quyen huang di san do vi pham 

hoac hi truat quyen hudrng di san theo y chi ciia 

nguai de lai di san the hipn trong di chiic ma 

khdng he cd su ton tai ciia quyen tii chdi nhan di 

san'. 

Den giai doan thoi ky Phap thudc, thi tu tucmg 

ciia cac quy dinh thoi ky phong kiin van cdn anh 

hudng nhat dinh. Con chau ciia ngudi chet, vg hay 

chdng ciia ngudi chit bit bupc phai nhgn di san va 

bat bupc phai lay tai san rieng cua minh ma trang 

trai cac khoan ng cua ngudi chet, khong cd ngoai 

le nao (Diiu 316, Dieu 376 Dan luat Bie ky). 

Dieu 10 s ic Ipnh sd 97/SL ngay 22/5/1950 

khong coi vipc nhan di san thiia ki la mpt nghia vu 

ma quy dinh con chau hogc vg chdng ciia ngudi 

chet cung khdng bit bupc phai thiia k i ngudi Sy. 

Khi nhSn thiia k i thi cac chii ng ciia ngudi chet 
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Cling khdng cd quyen doi ng qua s6 di san di lai. 

Quy dinh nay chi'nh la nen tang dau tien ghi nhan 

ve tii choi nhan di san va nguyen tac thuc hien 

nghia v\i tai san do nguoi chit de lai trong phgm 

vi di san dugc hudfng trong phap luat sau nay. 

Phap lenh ThCra ke nam 1990 ghi nhan quyin 

til chdi nhan di san mot each kha hoan thien vi su 

tdn tai quyin, dieu kien va the thiic tir chdi chinh 

la nen tang vO'ng chac cho cac bp luat sau nay 

hoan thipn ghi nhan quyen tii choi nhan di san ciia 

ngudi thiia ke. 

Thu" half vipc khudc tir quyen hudng di san 

con chua dugc phan bipt ro rang vdi viec nhan 

quyen hudng di san sau do tang cho ky phan lai 

cho ngudri thiia ke khac 

Khoan I Diiu 31 Phap Ipnh Thira ki nam 1990 

quy djnh: "Ngudi thira ke cd the nhuang quyen 

hudng di san cho nguoi thiia kc khac". Cd the 

thay, Phap ISnh nay chua co su phan bi6t ro rang 

giiia vipc tii chdi nhan di san va viec dong y nhan 

nhung nhuong quyen hogc nhudng phan ky phan 

lai cho ngudi khac. Bdi vi, vipc nhudng ky phan 

cung dugc ghi nhan trong ciing mpt dieu voi 

khudc tir quyen huong di san. Khudc tir quyen 

hudng di san le ra phai dugc hieu dung ban chat 

ciia nd, ring sau khi quyet djnh va thyc hipn quyen 

nay, nguoi thira ke ban dau da khong cdn quyen 

dinh doat doi vdi phan di san bj khudc tii hudng. 

Neu mudn nhudng ky phan, tang cho ky phan lai 

cho ngudi thira ke khac, bat bupc ngudi thira ke 

phai thge hipn vipc thiia ke di san - trd thanh 

ngudi cd quyen ddi vdi phan dugc tang, dugc 

nhudng lai. 

Thu" ba, khudc tir quyen hudng di san la mpt 

quyin cd han che, th^rc hipn quyen khudc tii 

khong dugc anh hudng Igi ich ciia ngudi khac 

Ngudi thira ke cd the khudc tir quyin hudng di 

san, trii trudng hgp viec khudc tir dd nham tron 

tranh viec th\ic hipn nghia vu cua ban than ve tai 

san. Day la gidi han hgp Iy dua tren nguyen tac 

cdng bing va binh dang ve quyen dan sy cua cac 

chii the. Khi dd, chii the bat ky thuc hien quyen 

ciia minh nhung khong dugc xam hai den Igi ich 

cua chii the khac, lgi ich ciia Nha nudc, lgi ich 

cdng cpng. 

Tha- tir^ thu tuc khudc tir quyen hudng di san 

phai thong bao vipc khudc tii cho ngudi thira ke 

khac, Uy ban nhan dan hoac co quan cdng chung 

nai md thira ke, song hinh thuc khudc tir chua co 

su quy dinh cy the 

Vipc khudc tir phai thdng bao cho ngudi thu:a 

ke khac, Uy ban nhan dan hoac ca quan cdng 

chimg noi md thira ke. Nhu vay, d giai doan nay, 

khudc tir quyen hudng di san mudn cd hieu luc 

phai thdng bao cho ngudi thira ke khac va thuc 

hien viec cdng chiic hoac chirng thuc ciia Uy ban 

nhan dan nai md thiia ke. Viec cdng chiing hoac 

chiing thyc dugc coi la bat budc de vipc khudc tir 

cd hipu lyc. Ben canh dd, thdi han khudc tir quyen 

hudng di san la sau thang, ke tir ngay ngudi thiia 

ke biet thdi diem md thiia ke. Thdi han sau thang 

dugc tinh ke tii ngay "biet thdi diem md thira ke" 

ma khong phai sau thang ke tii thdi di6m md thira 

ke. Nhu vay, thdi hgn nay phy thupc vao y chi chii 

quan ciia ngudi thua ke, ring khi dd ngudi thira ke 

cd biet v i thdi diem md thira ke. Cd nghia la, khi 

ngudi thira ke cdn chua biet hoac khdng biet thi 

thdi han sau thang nay chua dugc tinh din. 

2. Quyin tu choi nhgn di san theo Bp luSt 

Dan su nSm 1995 va Bp luat Dan sir n9m 2005 

Theo quy dinh ciia Bp luat Dan sy nam 1995 

va Bp luat Dan sy nam 2005, quyen hudng di san 

ciia ngudi thira ke la quyen duang nhien. Khi 

mudn tir chdi nhan di san thi ngudi thira ke the 
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hien cy the, khong the suy doan viec tir choi nay. 

Cu the, ngudi thira ke tii chdi nhan di san phai 

bieu Ip y chi khdng nhan di san nay bang van ban, 

CO su thdng bao den nhirng ngudi thira ke khac, 

ngudi dugc giao nhipm vu phan chia di san, cdng 

chung nha nudc hoac Uy ban nhan dan xa, 

phudng, thi tran noi cd dia diem md thira kc ve 

viec tir chdi nhan di san. Den day, hinh thiic ciia 

viec til choi nhan di san da dugc quy djnh ro phai 

the hien bang van ban va viec cdng chiing, chiing 

thyc van la quy dinh bat bupc ve thii tyc, ve phan 

chu the phai dugc thdng bao den cd sy bd sung ve 

ngudi phan chia di san so vdi Phap Ipnh Thira ke 

nam 1990. 

Trong qua trinh thi hanh Bp luat Dan sy nam 

1995, nhieu y kien cho ring, khdng can thiet phai 

quy dinh thdi han tir choi nhan di san. Neu di san 

chua dugc chia thi ngudi thira ke cd the tir chdi 

nhan di san d bat cii liic nao. Tuy nhien, de dn djnh 

cac quan hp tai san lien quan den di san thira ke, 

cac y kien khac lgi cho rang van can thiet quy djnh 

thdi hgn tir chdi nhan di san thira ki. Theo quan 

diem nay, thi thdi han sau thang ke tir khi ngudi de 

lai di san mat di la du de ngudi thira ke cd thi xac 

djnh minh co nhgn di san thira ke hay khdng. Vi 

vay, Bp hiat Dan sy nam 1995 va Bp luat Dan sy 

nam 2005 van giu nguyen quy djnh viec tu choi 

nhan di san phai dugc bay td trong thdi han sau 

thang ke tir ngay md thira ke, het thdi hgn sau 

thang ke tii thdi diem md thua ke, neu ngudi thira 

ke khdng cd van ban tii chdi hudng di san thi dugc 

coi la ddng y nhan di san thiia ke^. 

Ddi vdi han che ciia quyen tii chdi nhan di san, 

ca Bp lugt Dan su nam 1995 vd Bp luat Dan sy 

nam 2005 deu neu ro: "... Trir trudng hgp viec tii 

choi nham tron tranh vipc thyc hipn nghia vy tai 

san cua minh ddi vdi ngudi khac" nhu d tinh thin 
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ciia Phap Ipnh Thira ke nam 1990, nhung vdi cau 

chii ro rang han. 

v i tir chdi nhan di san la quyen su dung dSt va 

tai san gin lien vdi dat thi npi dung van ban tir 

chdi phai the hipn ro cac npi dung nhu: (i) Hp, ten 

ngudi tir choi hudng di san thira ke; (ii) La ngudi 

thira ki theo di chiic hoac theo phap luat ciia ai, da 

mit vao ngay, thang, nam nao; (iii) Tai san ma 

ngudi tir chdi di san thira ke dugc hudng; (iv) Thi 

hien quan diem ty nguyen tir chdi hudng di san 

thira ke^. 

3. Tu choi hudng di san theo quy djnh ciia 

B$ luat Dan sy n3m 2015 

Tren ca sd ke thira cac quy djnh ciia Bd luat 

Dan sy nam 1995 va Bp luat Dan su nam 2005, 

Dieu 620 Bp luat Dan sy nam 2015 quy djnh: 

"Ngudi thira ke cd quyen tir chdi nhan di san, trir 

trudng hgp vipc tir choi nham trdn tranh viec thuc 

hipn nghia vy tai san cua minh ddi vdi ngudi 

khac". 

Tuy nhien, Bo luat Dan sy nam 2015 quy dinh 

ve quyen tir choi nhan di san cua ngudi thira ke co 

nhiing diem khac biet ndi bat nhu sau: 

Thu nhat, vipc tu chdi phai dugc l^p thanh van 

ban va giri din ngudi quan ly di san, nhiing ngucri 

thira ke khac, ngudi dugc giao nhipm vy phan chia 

di san de biet. Nhu vay, chu thi cin phai dugc gui 

van ban tir chdi nhgn di san tir ngudi thira ke cd su 

bo sung ve ngudi quan ly di san. Su bd sung nay 

la can thiet va phu hgp, thuan tipn cho viec quan 

ly va phan chia di san, de nhiing ngudi nay biet ma 

thyc hipn quyin va nghTa vy ciia minh cho phii 

hgp. Ngoai ra, Bp luat Dan su nam 2015 khdng 

cdn quy dinh vipc cong chiing, chiing thyc van 

ban til choi nhan di san nhu mot thu tyc bit bupc 

lam anh hudng den hipu lyc ciia van ban tii choi. 

Theo tac gia, viec loai bd quy djnh bit budc nay la 
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can thiet de md rpng vipc thyc hipn quyen ciia 

ngudi thira ke va phu hgp vdi xu the coi viSc cong 

chiing, chiing thyc nhu mpt dang djch vy cdng. 

Nhu vgy, tir ngay 01/01/2017 ngudi thira ki tir 

chdi nhan di san chi can Igp thanh van ban va giii 

den nhung chu the theo quy djnh thi van ban tir 

chdi nhdn di san ay da hgp phap ma khong can 

phai di cdng chirng hoac chiing thyc. 

Thif hai, viec tir choi nhan di san phai dugc the 

hipn trudc thdi diem phan chia di san. Bd luat Dan 

sy nam 2015 khdng cdn hgn che quyen tir chdi 

nhgn di san trong thdi han sau thang ke tir thdi 

diem biet dugc thdi diem md thira ke hay tir thdi 

diem md thira ke nhu cac van ban quy pham phap 

luat trudc day. 

Mac dil khdng ndi cu the ve thdi diem bat dau 

phat sinh quyen tii chdi nhan di san, nhung theo 

nguyen tac suy ly thi quyen tir chdi nhan di san la 

mpt quyen ciia ngudi thiia kc va thdi diem phat 

sinh quyin, nghta vy cua ngudi thiia ke dugc Diiu 

614 Bp luat Dan sy nam 2015 quy dinh rd la ke tu 

thdi diem md thira ke. Cac quyin, nghTa vy nay da 

bao gdm ca quyen tir chdi nhgn di san. Hay ndi 

each khac, quyen tir chdi nhan di san khdng the 

thyc hipn khi ngudi cd tai san chua chit. Nguyen 

tac ve thdi diem bat dau tinh thdi hgn nay cung da 

tdn tai trong thuc tien xet xu trudc day. Quy dinh 

tgi Dieu 614 Bd luat Dan su nam 2015 chfnh la sy 

ghi nhan chinh thirc ciia lugt vi thdi diem phat 

sinh quyen tir chdi nhgn di san thira ke ciia ngudi 

thira ki. 

Sy tiin bp cua quy djnh ve thdi han tir chdi 

nhgn di san la khdng cdn bj han che trong thdi 

gian kha ngan, chi cd sau thang tir thdi dieni md 

thira ki, bdi tren thyc te, nhieu ngudi thira ke dang 

trong thdi gian "tang gia bdi roi", hp khong cd dii 

thdi gian va tSm tri de quyit dinh vin de vi tai 

san, trong khi do thdi hgn theo lugt quy djnh lai 

trdi qua va cudi ciing hg khdng thyc hien dugc 

quyen tu chdi tren thyc te. Vdi each quy dinh nay, 

thdi han tir chdi cd the thay ddi theo timg trudng 

hgp thira ke, bdi thdi han nay phy thupc vao thdi 

diem phan chia di san, ma thdi diem phan chia di 

san thudng do nhung ngudi thira ke thda thuan xac 

dinh ma han muc cudi cung de yeu cau phan chia 

di san ddi vdi dpng san la 10 nam, ddi vdi bat 

dpng san la 30 nam ke til thdi diem md thira ke. 

Tuy nhien, ngudi thira ke van cd the tien hanh 

phan chia ngay ca sau thdi hgn luat dinh nay khi 

hp da thyc hien van ban ddng thuan phan chia di 

san va thda thuan se tien hanh phan chia sau nay. 

Cd the thay rang, quyen tu chdi nhan di san ciia 

ngudi thira ke dugc dam bao thyc hien tren thyc te 

rat md rpng so vdi cac van ban, cac Bp luat Dan 

sy trudc day. 

Tren day la mpt sd phin tich va quan diem 

danh gia ciia tac gia ve quy djnh tir chdi nhan di 

san ciia ngudi thira ke. Hy vpng rang, bai viet se 

giiip cho ddc gia cd the xac djnh dugc each thiic 

xac lap mpt van ban tir chdi nhan di san hgp phap 

va cd hieu lyc phap luat, dam bao quyen, lgi ich 

chinh dang ciia minh khi thyc hipn vipc tir chdi 

nhan di san tren thyc te Q 
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