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MOT SO VAN DE VE PHAN LOAI H0P DONG 
VA HOP DONG CONG DONG 

I ThS. NGUYEN THI THANH T H A O * 

Tdm tat: Tir vi?c nghien cim khdi qudl ve hp'p dong, cdch phdn logi hpp dong, hdi viit ndy Idm ro them 
cdc vdn de ly ludn ve hprp dong cpng dong, cdc dgc trung ca bdn vd cdch phdn logi hap dong cpng dong. 

Abstract: Based on the general study on contract, method of contract classification, the paper clearly 
points out theoretical issues on community contract, basic characteristics and method of classifying 
communitv contracts. 

I. Khai luge vl hgp dong vik phan loai hgp 

dong 

Hgp ddng dugc nhan thuc chung la su thdng 

nhat y chi hay su thda thugn ma theo dd lam phat 

sinh, thay ddi hay cham diit mpt quan he phap 

luat nghia vy'. Tuy nhien, tac gia Nguyen Ngpc 

Khanh dudng nhu phan tich tir ly luan chung ve 

nha nudc va phap luat ciia truyen thong 

Sovietique Law cho rang, hgp ddng la mpt phgm 

tru da nghTa xuat phat tir vipc xem nd la can eii, 

la "su kien phap ly - giao dich dan sy" nham xac 

lap, thay ddi hogc chim dirt quyen, nghTa vy. hay 

xuat phat tir viee xem nd chinh la quan he phap 

luat (nghTa vy hgp ddng) phat sinh tu "sy kipn 

phap ly - giao djch dan sy" dd hogc xem nd la 

hinh thiic ghi nhan quyen va nghTa vy cac ben 

dudi dgng van ban^. Day la quan nipm khdng 

mgch Igc ve hgp ddng. Theo tac gia Ngd Huy 

Cuang, truyln thdng Civil Law va truyln thdng 

Sovietique Law cd khai nipm ve luat nghTa vy, 

trong khi dd Common Law khdng cd khai ni|m 

ve lugt nghia vy nhung cac luat gia Common 

Law cung cho rang, luat nghTa vy bao gdm luat 

hgp ddng (law of contract), luat bdi thudng thiet 

hgi ngoai hgp ddng (law of tort) va luat bdi hoan 

(law of resritution). Tac gia nay nhan dinh cac 

hpe gia Common Law khdng nghien ciiu chung 

ve nghia vu nhu cac hpe gia d truyen thdng Civil 

Law va truyen thdng Sovietique Law ma nghien 

cuu tirng ngudn gdc cua nghia vy cy the^. Vi vgy, 

hgp ddng da giao ket lam phat sinh, thay ddi 

hoac cham diit quan he nghTa vy hoac quan he 

khac; cdn qua trinh giao ket hgp ddng chinh la 

qua trinh tao lap ra mdt hanh vi phap ly hay mdt 

sy kien phap ly. Cho nen viec ddng nghia cac 

quan h | nay vdi nhau la thieu chinh xac. 

Tdng ket cae nghien ciiu ve hgp ddng va cac 

quy djnh cua luat thyc dinh ve hgp ddng, hpc gia 

Phap Corinne Renault-Brahinsky cd tdm tat 

trong cudn "Bgi cuang vephdp lugt hprp dong"^: 

"Hgp ddng la sy thda thugn giSa cac ben lam 

phat sinh mpt he qua phap ly dgc bi?t: Hgp ddng 

lam phat sinh nghTa vu"s. Nhan dinh nay cd the 

dugc xem la phan anh nhan thiic chung ciia cac 

hpc gia d cac truyen thdng Civil Law va 

Sovietique Law. 6 Anh, cac luat gia ciing cd 
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quan ni?m ve hgp dong khong khac bi?t vdi cac 

lugt gia d cac nudc theo truyen thdng Civil Law 

va Sovietique Law. Trong cudn "Business Law" 

ciia Abdul Kadar, Ken Hoyle va Geoffrey 

Whitehead xuat ban bdi Heinemann tgi London 

nam 1985 cd nhan dinh mang tinh tdng ket: 

"Toan bp nen tang cua luat hgp ddng la sy thda 

thuan. Cu the, mpt hgp ddng la mpt sy thda thuan 

dem lai eho nd nhiing nghia vy ma bi cuong biic 

thi hanh bdi cae tda an"^. Sir William R. Anson 

(mdt hpc gia ndi tieng ciia Anh ve luat hgp ddng) 

viet trong cudn "Principles of the English Law of 

Contract and of Agency in its Relation to 

Contract" xuat ban bdi Oxford University Press 

nam 1964 tgi Anh cho rang: "Chung ta cd th£ tam 

thdi djnh nghia lugt hgp ddng la mgt nganh luSt 

xac dinh cac hoan canh va dieu kipn ma tai dd 

mpt idi hua bi rang huge phap ly ddi vdi ngudi 

dua ra ldi hira dd"'. Nhu vgy, gidng vdi cac 

truyen thdng phap luat khac. Common Law eiing 

thira nhan hgp ddng cd ban chat la sy cam ket eo 

hieu lue phap ly va dan tdi lugt hgp ddng cd tinh 

chat cap hieu lyc cho cac ldi hiia dd va ngSn can 

nhiing ldi hua bat Igi cho xa hdi. Ve van de nay, 

tae gia Ngd Huy Cuang khing dinh ring luat hgp 

ddng khac vdi cac nganh luat khac va bao gdm 

cac dac diem nhu: (i) Luat hgp ddng mang tinh 

ehit luat tu dien hinh; (ii) Luat hgp ddng la mpt 

luat ho trg; va (iii) Luat hgp ddng la mot lu|t 

khong day du^. Vi vay, luat hgp ddng du cua bit 

ky nudc nao cung bao gdm mgt sd nguyen ly vl 

cac van de nhu: Cae nguyen tae nen tang cua hgp 

ddng; phan logi hgp dong; giao ket hgp ddng (de 

nghj giao ket hgp ddng, chap nhan de nghi giao 

ket hgp ddng, cac dieu kien cd hi?u luc cua hgp 

ddng, hgp ddng vd hi?u); hi?u luc cua hgp dong; 

vi phgm hgp ddng; che tai ddi vdi vi pham hgp 
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dong; cham dul hgp ddng. 

Tac gia Vu Van Mau nhan manh cac vin de 

lien quan tdi nghia vu ed the giai quyet nhu 

nhiing bai toan, bang each suy luan thuan tuy, 

tren can ban nhGng dinh I? hgp ly ma ai cung 

chip nhan duge^. Do do, luat vl hgp dong ciia 

cac nudc khdng cd may su khac biet ve cac 

nguyen ly tG giao ket hgp ddng cho tdi cham diit 

hgp dong. Ndi each khac, da sd cae quan nifmvl 

cae vin dl hgp ddng cua cac luat gia khdng co 

khac biet Idn vi hp deu xuat phat tu nen tang 

chung va suy luan hgp ly tren cac nen tang chung 

dd va ket qua nay dugc the trong lugt hgp ddng 

cua cac nudc. 

Nguyen tic hieu lyc tucmg ddi cua hgp ddng -

mdt nguyen tic lien quan true riep tdi ndi dung 

nghien cuu eua bai viet nay - dugc thua nhan a 

tat ca cac he thdng phap luat va dugc phan anh 

trong tat ca cac van ban phap luat ve hgp ddng va 

cae cdng trinh nghien cuu cua cac hpc gia ve hgp 

dong. Tuy nhiSn, ngay nay, ngudi ta da thua nhan 

van dl hgp ddng vi Igi ich cua ngudi thu ba ma 

David M. Summers ndi trong bai vilt mang ten 

"Third Parties Beneficiaries and the Restatement 

(Second) of Contracts" dang tai tren Tap chi 

"Cornell Law Review" rang: Theo truyln thdng 

thi yeu ciu cua nguyen tic hi?u lyc tuang ddi ciia 

hgp dong (privity) ngan can ngudi thu ba thi 

hanh hgp dong ma trong hgp ddng do ngudi nay 

khdng phai la mpt ben; nhung ngay nay, Tda an 

d3 chap nhgn trong mpt vai trudng hgp eho ngudi 

thu ba thi hanh hgp dong duge lap ra vi Igi ich 

cua hp"". Tac gia Ngd Huy Cuang trong "Giao 

trinh luat hgp dong phan chung (dimg cho dao 

tgo sau dai hpc)" cho rang, hgp ddng vi loi ich 

cda ngudi thu ba khdng phai la mot loai hgp 

ddng ma la mpt ngoai le cua hi^u lyc tucmg ddi 
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cua hgp dong va che dinh nay cd nhieu ten gpi 

nhu "hgp dong vi Igi ich eua ngudi thu ba" hay 

"giao ket hgp ddng eho ngudi thu ba" hay "eiu 

uac cho tha nhan"". Lgi ich ciia ngudi thu ba cd 

the ro rang hay ngam hieu va cd the bao gom ca 

quyin loai tru hay han chl traeh nhi?m dugc quy 

djnh trong hgp ddng'^. Trong cac tae phim "Vi?t 

Nam Dan Luat luge khao, Quyin II - NghTa vy va 

khi udc, Phan thu nhit - Ngudn gdc cua nghTa 

vy", "Giao trinh luat hgp ddng phan chung (dung 

cho dao tgo sau dai hpc)" va "ChS djnh hgp ddng 

trong Bg luat Dan su Viet Nam" da dan cua cac 

tac gia Vu Van Mau, Ngd Huy Cuang va Nguyen 

Nggc Khanh cd nhGng npi dung nghien ciiu ve 

dieu kipn eua hgp dong vi Igi ich cua ngudi thu 

ba. 

Cd the ndi, cac nguydn ly chung cua hgp ddng 

khong cd nhieu su khac bi?t giua cac he thdng 

phap luat. Cd ddi chut khac bipt khdng Idn lien 

quan tdi ty do hgp dong va eae gidi han cua nd; 

nang lyc giao ket hgp ddng; de nghi va chSp 

nhan giao ket hgp ddng; yeu cau ve hinh thGc eua 

hgp ddng; giai thich hgp dong; cac ti d cua sy 

ung thuan, dai dien; ehuyen nhugng hgp dong va 

hgp ddng vi Igi ich cua ngudi thu ba; thyc hipn 

hgp dong... d3 dugc chi ra kha ro rang bdi 

Konrad Zweigert & Hein Koetz thdng qua tac 

pham ndi tieng ve lugt so sanh mang ten "An 

Introduction to Comparative Law" xuit ban n5m 

1998 bdi Clarendon Press - Oxfordi^. Tuy nhiSn, 

sy khac bi^t nhd nay giGa cac truyln thdng phap 

luat tren the gidi khdng anh hudng gi tdi ngi 

dung nghien curu eua bai viet. 

Hgp ddng cd the dugc phan chia thanh nhieu 

logi khac nhau vdi cac can cu khac nhau. Tuy 

nhien, hiu nhu khdng cd cong trinh nghien ciiu 

rieng va chuy6n sau vl phan loai chung cua hgp 

ddng. Phan Idn cac cdng trinh nghien ciiru chung 

vl hgp ddng deu de cap tdi phan lo îi chung ve 

hgp ddng nhung dya tren cac phan loai do cae 

dao luat vl hgp ddng quy dinh, Trong cudn "Viet 

Nam Dan LuSt luge khao, Quyen II - NghTa vy 

va khi udc, Phin thu nhat - Nguon gdc cua nghTa 

vu", tac gia Vu V3n Mau khing djnh cd the phan 

loai hgp ddng theo bdn tieu ehi la hinh thdc cda 

hgp ddng, npi dung eua sy giao ket hgp dong, 

dung lugng cua hgp ddng, giai thich hgp ddng va 

dng dS can cu vao do phan chia hgp ddng thanh 

cac logi khac nhau, nhu: (i) Hgp ddng ung thuan, 

Hgp ddng trpng hinh thdc, hgp ddng giao vat; (ii) 

Hgp ddng ung thuan va hgp ddng gia nhap; hgp 

ddng ca nhan va hgp ddng cpng ddng; (iii) Hgp 

ddng song vu va hgp dong dan vu; hgp dong vd 

thudng va hgp ddng hGu thudng; hgp ddng chac 

chin va hgp ddng may nii; hgp ddng tuc thi va 

hgp dong keo dai; (iv) Hgp dong hiru danh va 

hgp dong v6 danh'"*. Viee phan loai hgp ddng 

nhu vay diy chit hpe thuSt va kha day du, tru 

viec phan logi can cu vao nganh luat, vao gia tri 

cua hgp ddng, vao doi tugng, ciing nhu chu thi 

cua hgp ddng. 

Cac tac gia Nguyen Xuan Quang, Le Net va 

Nguyin Hd Bich Hang trong cudn "Luat dan su 

Viet Nam", da chia hgp ddng thanh rat nhieu lo^i 

khac nhau, bao gdm: Hgp ddng cd den bii va 

khong den bii; hgp ddng ung thuan va hgp dong 

thyc tl ; hgp ddng ehinh va hgp dong phy; hgp 

ddng dan vy va hgp ddng song vu; hgp dong dan 

sy va hgp ddng kinh te; hgp ddng viet va hgp 

ddng mipng; hgp dong thdng dyng va hgp ddng 

khdng thdng dyng; hgp dong xac dinh va hgp 

ddng chua xac djnh; hgp dong an dinh ngudi 

thyc hipn va khdng an dinh ngudi thyc hipn; hgp 

ddng cd dieu khoan theo mlu va hgp ddng do hai 
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ben eiing sogn; hgp ddng khung; hgp ddng cd 

ylu td nudc ngoai; hop ddng cd dieu kien; hgp 

ddng vi lgi ich cda ngudi thu ba; hgp ddng phuc 

tgp; hgp ddng hon hgp ' \ Day la sy liet ke kha 

diy du cac loai hgp ddng. Nhung cac tac gia 

Nguyin Xuan Quang, Le Nit va Nguyen Hd 

Bich Hing khdng nhic tdi cac can cu de phan 

loai. Han nGa cac tac gia nay chi liet ke ma 

khdng ndi tdi nhung dac diem va lgi ich cua tung 

phan loai. 

Tac gia Ngd Huy Cuang trong tac pham 

"Giao trinh luat hgp ddng phan chung (dung cho 

dao tgo sau dai hpc)", gidi thi?u nhieu each phan 

logi hgp ddng theo nhieu tieu chi khac nhau, 

dong thdi tdng kit cac each phan logi hgp ddng 

va cac phan logi hgp ddng cy the cua phap luat 

Vi^t Nam tir thdi ky Phap thupc cho tdi trudc khi 

Bp lugt Dan su nam 2015 dugc Qudc hdi thdng 

qua. Tac gia da phan tich kha ky ludng cac dac 

diem va y nghTa cua mot sd phan logi hgp ddng 

nhu: Hgp ddng hGu danh va hgp ddng vd danh, 

hgp ddng hdn hgp; hgp dong song vy v^ hgp 

ddng dan vy; hgp ddng cd den bu va hgp ddng 

khdng cd din bit; hgp ddng thuang lugng va hgp 

dong gia nhap; hgp ddng ung thuan, hgp ddng 

thyc te va hgp dong trpng hinh thuc; hgp ddng 

chac chan va hgp ddng may rui; hgp ddng ca 

nhan va hgp ddng cpng ddng; hgp ddng chinh va 

hpp ddng phu; hgp ddng hanh chinh'^. Cac each 

phan logi hgp ddng va eac phan loai hgp ddng cy 

the dugc tae gia Ngd Huy Cuang gidi thipu kha 

ty my, nhat la cac van de ly luan lien quan din 

can cir phan logi, cac dgc diem va y nghia ciia 

tung phan loai. 

Tac gia Henry N. Butler da ghi nhan lgi cac 

phan loai hgp ddng theo truyen thdng Common 

Law qua tac pham "Legal Environment of 

Business - Government Regulation and Public 

Policy Analysis" xuat ban nam 1987 bdi Nxb. 

South - Western Publishing Co. tgi Hoa Ky, bao 

gom: Hgp ddng dung quy each, hgp ddng mac 

nhien hay hgp ddng thyc te, hgp ddng ed dieu 

ki?n va hgp ddng khdng cd dieu ki?n, hgp ddng 

song phugng va hgp ddng dan phuang, hgp ddng 

ed gia tri, hgp ddng vd hieu, hgp ddng cd the v6 

hipu va hgp dong khdng the thi hanh'"'. Phan loai 

hgp ddng theo Common Law thudng xuat phat tir 

thuc tien tu phap. Do dd cd the cd nhilu logi hpp 

ddng khac nhau. Tuy nhien, cac each phan loai 

va cac loai hgp ddng d truyen thdng Common 

Law rit gan gui vdi truyln thdng Civil Law. 

2. Mpt s6 van de vl hgp dong c^ng dong v& 

viec phan loai 

Phan loai hgp ddng thanh hgp dong ca nhan 

va hgp ddng cpng ddng da dugc nhac den, song 

cho tdi nay, ehua cd mdt cdng trinh nghien cim 

tdng quat ve hgp dong epng dong, ma chi co 

nhfing cdng trinh nghien cuu ve tung loai hpp 

dong cpng ddng rieng le. Khai niem hgp ddng 

cdng ddng dugc tac gia Vu Van Mau dinh nghia 

la nhung hgp dong cd hi§u lyc ddi vdi mpt sd rat 

ddng ngudi mac du hg khdng giao ket hgp ddng 

nay. Theo dd, ong da chi ra cac dac trung cua loai 

hgp ddng nay va phan tich khai quat ve vai trd va 

y nghTa cua timg loai nhd cua loai hgp ddng nay 

ddi vdi xa hdi'^. Tac gia Ngd Huy Cuang ciing 

nhan thuc ve khai nipm hgp ddng cgng ddng nhu 

vgy, nhung da ndi r6 them rang, trong sd ddng 

ngucri khdng tham gia giao kit hgp ddng, cd the 

cd ca nhihig ngudi khdng nhit tri nhung hgp 

dong nay van cd hi?u lyc doi vdi hg va da phan 

tich sau hgn mpt so dac diem cua loai hgp ddng 

nayi^. 

Hgp ddng cgng ddng cdn duge gpi la hgp 
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ddng tap the (collective contract). Tuy nhien, ten 

gpi la hgp ddng tap the khd phan anh het cac loai 

hgp dong cpng ddng ma nd chi ed the phan anh 

nhiing hgp ddng cdng ddng giGa mpt ben la mpt 

tap the ngudi vdi mdt ben khac cd the la m^t tap 

the hoac mpt ca nhan nhu thda udc lao dpng tap 

the. Ve mat hpc thuat, khi phan logi hgp ddng, 

ngudi ta thudng nhae den cap phan loai la hgp 

dong ca nhan va hgp dong epng ddng. Caeh phan 

loai nay lam bat len cac dac trung quan trpng cua 

hgp ddng cpng dong ve phuang dien ehu thi giao 

ket, ve sy bieu Ig y ehi, va nhat la ve hipu lyc cua 

hgp ddng. Vi vgy, de lam ro han ve hgp ddng 

epng ddng, cd le khdng the khdng nhic tdi hgp 

ddng ca nhan. 

Hgp ddng ea nhan dugc hieu la loai hgp ddng 

do cac ca nhan hay phap nhan dan le giao ket vdi 

nhau va chi cd hipu lyc ap dyng gidi han doi vdi 

cac ben giao kel dd-f*. Trong khi dd, hgp dong 

cpng ddng cd hieu lyc ddi vdi ca nhGng ngudi 

khdng tham gia giao ket, ngay ca ddi vdi nhiing 

ngudi phan doi cac dieu ki?n ciia hgp dong. Vi 

vgy, hgp ddng ca nhan va hgp ddng cpng ddng rat 

khac nhau vc phuang dien hipu lyc. Hgp ddng 

cpng ddng da di ra ngoai khudn kho cua nguyen 

tie hipu lyc tuong ddi cua hgp ddng. Cd nhieu 

nha phe binh cho rang, hgp ddng cdng ddng 

khdng the la mpt phan ciia ly thuyet chung vc 

hgp ddng^i. Vay cau tra ldi quan trgng can phai 

khang dinh, xet tG iy thuyet ehung ciia hgp ddng, 

"hgp ddng cpng ddng" ban chat la mpt loai hgp 

ddng vdi cae ly do: (i) Nd dugc hinh thanh tu 

vi?c thdng nhat y chi cua eac ben ma neu khdng 

cd sy thdng nhat dd thi nd khdng the dugc hinh 

thanh; (ii) Nd lam phat sinh ra quyen va nghTa vu 

cua cae ben tien hanh giao ket mii neu khong ed 

su giao ket do thi khdng cd sy hinh thanh quyin 

vii nghTa vu cy the cua cac ben; (iii) Phap luat ve 

hgp dong ludn ho trg cho viec giao ket, thyc hien 

hgp dong, va giai thich cho quan h? cua cac ben 

giao ket. Tuy nhien, day Iii mot loai hgp ddng cd 

nhieu ngogi le. Cac ngoai le mil hgp ddng cdng 

dong chua dung thyc sy ddi hdi phap luat phai cd 

quy dinh ro rang ve loai hgp ddng nay. 

De lam ro han khai niem hgp ddng cdng 

ddng, khdng the khdng ndi tdi sy phan loai cae 

hgp ddng epng ddng bdi khd cd the dua ra mpt 

dinh nghTa ehung vd hgp dong epng ddng vdi cac 

logi rat khac nhau. Tuy nhien, ed mpt giai nghta 

khiii ni?m nay cd the tham khao nhu sau: "Hgp 

ddng tap the: Lii loai hgp ddng dugc giao ket 

giGa mpt nhdm ca nhan hay td chuc, cd hieu lue 

ap dung ddi vdi tat ca cac thiinh vien trong nhdm, 

eho du timg thanh vien nay khdng phai la ben 

giao ket tryc tiep hgp ddng, ddi khi cdn cd hi?u 

lyc ap dung ddi vdi ca nhiing ngudi khdng phai 

la thiinh vien trong nhdm (vi dy thda udc lao 

dpng tgp the)22. 

Tu cac nghien cun tren, cd the nit ra nhgn 

thuc ca ban ve hgp dong cpng dong nhu sau: (i) 

Hgp dong cpng ddng lien quan den nhieu nguai 

trong mpt hoac nhieu cdng ddng nhat djnh; (ii) 

Hgp ddng cpng ddng cd hipu lyc ddi vdi tat ea 

ciic thanh vien trong mdt hoae nhieu cpng ddng 

nhit dinh cd lien quan, tham chi cd hipu luc doi 

vdi ea nhirng thanh vien khac ngoiii cpng ddng 

hoac cae cdng ddng dd; (iii) Yeu td y chi cua cat 

thanh vien bj hgp ddng rang bupc khdng phai la 

yeu td can thiet va dugc xem xet; (iv) Ngudi tryc 

tiep giao ket nhan danh cpng ddng hoac cac cpng 

dong. 

Can luu y, khai niem cgng ddng hay tap the 

trong loai hgp ddng nay la dieu khdng the khdng 

ehu y. Nhu tren da phan tich, cpng ddng hay tap 
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thi dugc xem nhu chii the giao ket hgp dong. 

Vgy loai chu the nay cd gi khac biet vdi chu the 

trong cac hgp ddng ca nhan thong thudng? Trudc 

het, cpng ddng hay tap the giao ket hgp ddng 

cpng dong khdng phai la mpt phap nhan hay 

khdng lien ket hay cd y dinh lien kit thanh mot 

phiip nhan. Day chinh la mot dae diSm quan 

trpng de phan bipt giua hgp ddng cdng ddng vdi 

hgp dong ca nhan dugc giao ket giua cac phap 

nhan vdi nhau hoac giua phap nhan vdi ea nhan. 

NhGng thanh vien eiia epng ddng hay tgp the niiy 

bao gdm cac thyc the dpc lap (eac ea nhan hoac 

phap nhan rieng re) nhung it nhat cd mot lgi ich 

ehung (ching han nhu tap the ngudi lao ddng 

trong mgt doanh nghiep bao gdm cac ca nhan 

ngudi lao dpng rieng r^ nhung cd mpt lgi ich 

chung ddi lap phan nao vdi sy ddi xu cua chu su 

dung lao dpng ve tien cdng, tien lucmg, thdi gian 

lam va nghi ngai hogc dieu kien lao dpng...). 

Cac cpng ddng hay lap the nay dugc chia thanh 

hai loai: Logi thic nhdt la mot tap hgp eac thyc 

the don le de giao ket hgp ddng thdng qua ngudi 

dai dien (nhu trudng hgp thda udc lao dgng tap 

the); Logi thu hai la mpt lap hgp nhung thyc the 

don le cung nhau giao ket hgp ddng vdi nhau 

trong mdt cpng ddng nhat djnh (nhu trudng hgp 

ciia nghi quyet dai hpi ddng cd ddng cdng ty cd 

phan vii nghj quyet cua hpi nghi chu ng...). Tuy 

nhien, d day cd mgt diem can tranh lugn. Dgi hpi 

ddng ed ddng eua cdng ly co phan rd rang la mpt 

cdng ddng khdng ed tu each phap nhan. Dieu nay 

ai eung dl dang chap nhan, Nhung "hpi nghi chu 

ng" trong luat pha san lieu cd phai la phap nhan 

hay khdng, thi con cd hai quan diem trai ngugc 

nhau. Mpt quan diem thi cho rang, hgi nghj chu 

ng khdng phai la mot phap nhan. Cdn quan dilm 

khac thi eho rang, hdi nghi ehd ng co tu each 

phap nhan. Ci bai viet nay, hpi nghi chu ng khdng 

phai la mpt phap nhan. Tuy nhien, de hieu tuong 

ddi day du vl hgp ddng epng ddng thi khdng thi 

dGng iai d sy tim hieu khai niem hgp dong cpng 

dong va cac dac thu ciia no mpt each dan IhuSn, 

ma phai di sau vao tGng van de phap ly lien quan 

tdi hgp dong cpng ddng. 

Ngay nay, hgp dong cdng ddng ed y nghTa 

kinh te - xa hpi rat Idn khien cho ngudi ta khdng 

the bd qua nd. Chang han d Viet Nam hien nay 

mac dil Bp lugt Dan sy nam 2015 khdng de cap 

tdi hgp ddng cdng ddng, nhung cac dgo lugt nhu 

Bp luat Lao dgng nam 2013, Luat Doanh nghi?p 

nam 2014 vii Luat Pha san nam 2014 deu ed cac 

quy dinh chi tilt v l hgp ddng cpng ddng. Tham 

chi trong lugt cdng d Viet Nam hien nay, ngudi ta 

cdn nhac tdi "huong udc" nhu mpt loai hgp ddng 

cpng ddng. Hgp dong epng ddng cd the dugc 

chia thiinh hai loai, cSn cu viio hudng bieu Ip y 

ehi: Thu nhdt, hgp dong giao ket giGa mot ben 

nhSn danh mdt hoae nhieu cpng ddng voi mot 

hoae nhieu ben khac ma cd thi la mot ca nhan, 

mpt thuc the khac hay mpt cgng dong; thu hai, 

hgp ddng giao ket giua nhtrng thyc the tach biet 

trong cung mdt cpng ddng. Loai thu nhit thudng 

thay lii thda udc lao dpng tap the. Loai thu hai 

thudng thiy la nghj quylt cua hdi ddng, vi du 

nhu nghj quylt cda dgi hpi ddng cd ddng cong ty 

cd phdn va nghj quyet cua hdi nghi chu ng trong 

trudng hgp thuong nhan bi pha san. Huang udc 

la mpt logi hgp ddng cdng ddng (thudng dugc 

nghien cuu trong luat cong hay cac mdn nhu ly 

luan chung vl nha nudc va phap luat, lich su nha 

nudc va phap luat, phong tyc hgc...) vii dugc xIp 

viio loai hgp ddng cgng ddng IhG hai neu trenp 
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