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HOAN THIEN QUY BINH VE 791 GAY THUONG TCH HoA GAY ToN Ha
CHO SUC KHOE CUA NGUSI KHAC TRONG K THI HANH CONG VU

® ThS. NGUYEN TH| THU TRANG *
& ThS. LO TH) VIET HA **

Tom tdt: Bai viét nghién cinu, 50 sanh I6i ciia nguoi pham 151 gdy thuong tich hodc gdy 16n hai cho
strc khoe cua ngudi khac trong khi thi hanh cng vy véi mét s6 16i pham khdc, tir do, de xudt hwong hoan

thién quy dinh ciia Bg lugt Hinh sir Vé 16i danh nay.

Abstract: The paper studies, compares fault of a criminal causing injury or health damages 1o other

people during public service implementation with some other crimes, and thence, proposes completion
orientation of legal provisions of the Criminal Code with respect to this crime.

rong B§ ludt Hinh sy ndm 2015, sira
T ddi, bé sung nam 2017 (sau ddy goi

chung 1a B§ luat Hinh sy ndam 2015),
161 giét nguai duge quy dinh tai Dicu 123; t6i lam
chét ngudi trong khi thi hanh cong vu dugc quy
dinh tai Piéu 127; i gdy thuong tich hodc gy
16n hai cho sitc khoe ciia ngudi khac trong khi thi
hanh cong v dugc quy dinh tai Diéu 137; t3i vé
¥ 1am chét ngudi do vi pham quy tic nghé nghi¢p
hogc quy tic hanh chinh dugc quy dinh tai Piéu
129.

Trén co s& so sanh 18i cia nguoi pham 04 t3i
nay, ching t6i d¢ xudt hudng hoan thién quy dinh
cia B§ hujt Hinh sy nam 2015 vé i gay thuong
tich hoic gdy ton hai cho sic khéc cia ngudi
khac trong khi thi hanh cdng vy, bio dam théng
nhét gitra 1y lugn va ky thuat 1ap phap trong Bo
lut Hinh sy.

Can cir vio quy djnh tai cic diéu 10, 11, 123,
127, 129, 137 ciia B6 ludt Hinh sy ndm 2015 thi
18i cia ngudi pham 13i lam chét ngudi trong khi

thi hanh céng vu chi 12 13i ¢d y gidn tiép. L3i cb
y gian tiép lam chét ngudi trong khi thi hanh cong
vy la 13i “trong truong hgp ngudi pham tdi nhin
thirc rd hanh vi ciia minh 12 nguy hiém cho x@ hgi,
¢6 thé lam nan nhan chét, tuy khéng mong mudn
nhung vin ¢6 y thitc dé mic hodc chdp nhan hiu
qua nan nhan chét’2,

Néu ngudi trong khi thi hanh céng vu ding vi
Iuc ngoai nhung truong hop phdp ludt cho phép,
¢d ¥ trye tiép gy ra cai chét cho ngudi khic mot
céch trai phap lut thi ho phai b xét xir vé (i gict
ngui (Diéu 123 B Judt Hinh sy nim 2015), tinb
tit pham t4i trong khi thi hanh cong vy chi 6 thé
duoc coi 1a tinh tiét gidm nhe trach nhiém hinh sy
theo quy dinh tai khoan 2 Didu 51 B¢ luat Hinh
sy nidm 20153,

Néu ngudi trong khi thi hinh cong vy diing vi
Iyc ngodi nhimg trudmg hop phép ludt cho phép,
chi ¢b ¥ véi hanh vi ding vil lyc, vé y gdy ra céi
chét cho nguéi khac mét cach trai phép ludt
(khong thiy truée hau qui chét ngudi hodc my
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thiy truée hdu qua chét ngudi, nhung ¢ y thuc
loai trir hju qua nay xay ra) thi ho khong pham t6i
gdy thuong tich hodic gdy tdn hai cho sirc khéc
clia nguai khdc trong khi thi hanh céng vu. Tuy
nhién, néu khang pham 19i nay thi hién nay, Bo
ludt Hinh sy ndam 2015 chua quy dinh tdi pham
twong g, ciing chua quy dinh tinh tiét tang ning
dinh khung“gdy thuong tich hoac gdy tén hai cho
sirc khoe cuia ngudi khac trong khi thi hanh cong
vy din dén chét nguai™.

Bé khéng bo lot banh vi pham §i nay, chiing
161 d& nghi bd sung tinh tiét ting niing dinh khung
“dan dén chét nguoi” vao diém b khoan 2 Diu
ndy, theo dé, Didu 137 méi cin dugc quy dinh
nhir sau:

Diéu 137. Tdi gdy thuong tich hojc gy ton
hai cho sirc khée cia nguwéi khdc trong khi thi
hanh céng vu (a2 nghi bd sung)

b) Giy thuong tich hodc gy ton hai cho sirc
khoe clia ngudi khac ma ty 1€ tn thuong co thé
61% G 1én hoiic din dén chét 01 ngudi;

Thuc tién diéu tra, truy (8, xét xir cho thiy, néu
xac dinh khéng ding 18i cua ngudi pham 161 ddi
v6i hju qua chét ngudi 1a cé y hay vé y sé din
dén nhiéu hau qua tiéu cyc nhu: Dinh khdng ding
191, khong dam bao durge tinh ¢éng minh, cé can
cir va dung phap ludt cua hinh phat dugc quyét
dinh, lam gism hidu qué cia cudc diu tranh
phong, chéng i pham?...

Muén xic dinh ding 15i cia ngudi pham tgi
déi véi cdi chét cia nan nhan 13 ¢d y hay vé ¥,
ching i hoan toan dong ¥ v&i quan diém cua
GS.TS. Nguyén Ngoc Hoa I3 phai lam séng (o hai
van déS6: (i) Nguai pham ($i ¢6 thiy trudc hau
qua chét ngudi khong? (i) Néu thdy trudc thi hg
mong mudn, chap nhan hay loai trir kha nang hau

qua nay xay ra? Néu vin dé thir nhit di duoc xac
dinh 12 khéng thi c6 thé loai trir ngay kha nang I3i
b y xam pham tinh mang ciia con ngudi.

Dé xdc dinh ngudi pham 18i c6 thiy truée hau
qua chét nguai hay khéng phai xudt phét tir nang
luc nhén thire cia ho cling nhur tir nhirng diéu kién
nhin thic cy thé vé nhing dau higu thudc mat
khach quan nhu: Tinh chit cia cong cu, phurong
tign ciing nhu cach thic sir dung; vi tri thin thé bi
tAn cong; tinh trang strc khoé ciing nhu kha nang
chéng d& ciia nan nhan...

Dé xac dinh ngudi pham 16i mong muén, chip
nhin hay loai trir kha nang hiu qua chét nguai
xdy ra c6 thé dya vao nhimg tinh tiét nhur: Sy lya
chon cong cy, phuong tign, phuong phép pham
19i ciing nhu cach thirc sir dung; dién bién tam ly
cta nguoi pham t6i trong qué trinh thuc hi¢n toi
pham; tinh cht nguy hiém cia hanh vi pham 1i;
dong co, muc dich chinh ciing nhu nhan céch cua
ngudi pham 5i... Trong truong hop mong muén
hiu qua chét ngudi xay ra, ngusi pham i khéng
nhirng lya chon cong cu, phrong tién ma con lva
chon ca cach thire sir dung cong cu, phuong tign
pham (§i d6. Trong sé nhing céng cy, phuong
tién hay phuong phap pham tdi ¢6 kha nang giip
dat dugc muyc dich, ngudi pham 6t thuong chon
phuang tién hay phwong phép c6 tinh nguy hiém
cao. Khi s dung, nguoi pham ($i thuémg nhim
vao nhitng vj tri nguy hiém trén co thé nan nhan...
Nguoc lai, néu (chi) cé y thirc dé mic, chép nhén
hau qua chét ngudi xay ra, ngudi pham 16i khéng
quan tim dén cong cy, phuong tién, phuong phap
pham tdi cling nhu céch thic sir dung cé nguy
hiém hay khong ma chi quan tim nhimg thir d6 c6
kha nang gidp dat duge muc dich hay khong. Cho
nén, ngudi pham 15i trong trudng hop niy c6 thé
diing bat cir phuong tién hay phuong phép pham
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161 nao, khdng phy thudc vao tinh nguy hiém cia
né, déng thoi chip nhan moi cach thirc sir dung
cong cy, phuong tién hay phuong phap pham téi.

Khac hin véi hai trudng hep trén, nén ¢6 ¥
thitc loai trir kha ning hau qua chét ngudi xay ra,
ngudi pham i s€ lya chon céng cy, phuong tién,
phuony phap ciing nhur cich thite sir dung dé lam
sao0 vira c6 thé dat dugc muc dich lai vira trinh
duge & mic cao nhit hiu qua chét ngudi. Trong
6 nhimg cong cu, phuong tién hay phuong phap
pham t5i ¢ kha nang giip dat dwge muc dich,
ngudi pham ti thuong chon céng cu, phuang
tién hay phuong phap pham t6i it nguy hiém nhét
va ¢ thé con c6 nhimg bién phap nhit djnh nhim
giam bét tinh chit nguy hiém coa cong cu,
phuong tién. Khi sit dung, ngusi pham t9i c6 thé
trdnh nhimg vi tei nguy hiém ciing nhu tranh st
dung qua mirc...

Ngoai y nghia trong viéc djnh t3i danh, xdc
dinh ding hinh thirc 13i con ¢é y nghia quan trong
trong viéc quyét dinh hinh phat. Boi 18, trong
truomg hop 1am chét ngudi trong khi thi hanh
cdng vu voi 16i ¢d ¥ gian tiép, sy quan am cia
ngudi pham 1di khéng hudng vao hiu qua chét
ngudi ma hudng vao myc dich khac. Do dé, tit ca
nhing gi xiy ra d&i vi nan nhan do hanh vi
pham t9i dura lai déu c6 thé khang c6 tac dong gi
dén ngudi pham 1i. Ngugc lai, trong truong hop
1am chét nguoi trong khi thi hanh cong vy véi 18i
¢b y true tidp, ngudi pham t6i khong nhitng
hudng tit ca sy chi y vao viée gay ra hju qua
chét nguai ma con ¢b ging va quyét tam gay ra
hau qua dd. Ho s& nep tyc hanh dgag tham chi
con haoh déng cuong quyét va manh mé hon
chirng ndo ¢an ¢6 biéu hign 13 nan nhan chua chét
hoiic chua thé chét dugc. Cho nén, néu cc tinh
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tiét khéc twong duong, ngudi pham tdi lam ché
ngum trong khi thi hanh céng vu véi 18i cd y tre
tiép phai bi xtr phat n3ng hon nguoi pham t6i lim
chét ngudi trong khi thi hinh cong vy v6i 13i cd y
gidn tiép (va phai xit ho vé 131 giét nguai).

Tir Jy ludn trén cho thiy, trudng hop (i) Nguoi
pham 19i ¢b ¥ v6i hanh vi ding vii lyc ngoi
nhitng trugng hop phap luat cho phép va cé ¥ iy
tiép v6i hau qua chét ngudi (phai bi xét xir vé (5i
giét nguai - Diéu 123 B6 ludt Hinh sy nim 2015)
nguy hiém hon trudng hop (ii) Ngudi pham tgi cb
y vdi hanh vi ding vil luc ngoai nhing trudng
hgp phép luit cho phép nhung chi c6 y gidn tiép
v6i hiu qua chét ngudi (phii bi xét xir vé t§i lim
chét ngudi trong khi thi hanh céng vy - Diéu 127
B¢ luat Hirh sir nam 2015) va nguy hiém hon
nhiéu truémg hop (ifi) Ngudi pham ti tuy cd y
v6i hanh vi dung vii lyc ngoai nhiing trudng hop
phép ludt cho phép nhung lai vé ¥ vdi hiu qui
chét nguéi (phai bi xét xir vé t6i gay thuong tich
hofic gdy tén hai cho sirc khoe cia ngudi khic
trong khi thi hanh cong vu din dén chét ngudi -
Ditu 137 Bo ludt Hinh sy ndm 2015) va nguy
hiém hom rét nhidu truong hop (iv) Ngudi pham
i vira v6 y v6i hanh vi (vi pham quy tic nghé
nghiép hofc quy tic hanh chinh, ding vii Iy
ngoai nhimg truong hop phap ludt cho phép) la1
vira v4 ¥ véi hau qua chét ngudi (duge xét xa vé
161 vo ¥ 1am chét ngudi do vi pham quy the nghe
nghiép hodc quy tc hanh chinh - Didu 129 B
luat Hinh s nam 2015).

Trén co s 1y lun va 5o sanh tinh chat va mic
d6 nguy hiém cho xa hdi cia 04 9i pham ndy,
ching 16i thiy, hinh phat ddi voi t5i giét nguii
phii ngng hon t9i 1am chét nguoi trong khi th
hanh cong vu va cang ning hon tgi gy thuong
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tich hodc gdy tén hai cho sirc khde cia ngudi
khéc trong khi thi hinh céng vy din dén chét
ngudi va cang phai nang hon nhiéu 9i vé ¥ lam
chét ngudi do vi pham quy thc nghé nghiép hodc
quy thc hanh chinh. Tuy nhién, B ludt Hinh su
nam 2015 dang quy dinh mirc hinh phat cao nhét
ciia toi giél ngudi I3 tr hinh; mic hinh phat cao
nhit cia ti 1am chét ngudi trong khi thi hanh
cong vy 2 1S nam td; mirc hinh phat cao nhit cia
16i gay thuong tich hodc gay tdn hai cho sirc khoe
cua ngudi khac trong khi thi hanh cong va chi la
07 nim tb; trong khi mic hinh phat cao nhét cuia
t6i vo y lam chét ngudi do vi pham quy thc nghé
nghiép hodc quy tic hanh chinh lai dén 12 nam ta.
Quy dinh mirc hinh phat cao nhat cva t§i vé y lam
chét ngudi do vi pham quy tic nghé nghiép holc
quy tac hanh chinh cao hon nhiéu mirc hinh phat
cao nht cua toi gay thuong tich hodc gay tn hai
cho sirc khoe cua ngudi khic trong khi thi hinh
cong vu (nhit 12 trong trudng hop cing din dén
chét 02 ngudsi trer 1én) 16 rang khang phit hgp véi
1§ ludn va khong fwong ximg véi tinh chit va mitc
dé nguy hiém cho xa hoi cua 02 ti pham n'éy4
Dé khic phuc han ché, bat cap néu irén, cing
vi viée b sung tinh tiét ting ning dinh khung
“din dén chét ngudi” trong t4i gay thuong tich
hodc gy ton hai cho sic khoe cia nguoi khic
trong khi thi hanh cong vy, ching tdi dé nghi
ning mitc hinh phat cao nhat cua t9i giy thuong
tich hodc gly ton hai cho sic khoe cia ngudi
khic trong khi thi hanh cdng vy (din dén chét 02
ngudi trg 1én) 1én 13 ndm th (cao hon muc hinh
phat cao nhat cua t9i vé y lam chét ngudi do vi
pham quy téc nghé nghiép hodc quy tic hanh
chinh va thip hon micc hinh phat cao nhét cua tgi
lam chét ngudi trong khi thi hanh cdng vu) va bd

sung thém 01 khung hinh phat tang nang trong t9i
ndy (khoan 3); va khoan 3 di¢u ludt hién hanh s¢
chuyén thanh khoan 4, cu thé nhu sau:

Diéu 137. Tji gy thwong tich hodc géy ton
hai cho sikc khée ciia nguwdi khdc trong khi thi
hénh cong vu (didu hugt hign hinkh)

t. Nguoi nao trong khi thi hanh céng vu ding
vil luc ngoai nhimg trudng hop phap luat cho
phép gdy thuong tich hodc gay tén hai cho sirc
khée ciia ngudi khic ma (y 1§ ton thuong co thé
tir 31% dén 60%, thi bj phat cai tao khong giam
gilr dén 03 nam holc bi phat tii fir 06 thang dén 03
nim.

2. Pham tdi thuge mét trong céc truomg hop
sau day, thi bi phat ti tir 02 nim dén 07 nim:

) D6i véi 02 ngudi trd 1én, ma ty 18 tén
thuong co thé ciia mdi nguai 31% tro [én;

b) Gay thuong tich hoic gay tén hai cho sirc
khoe ciia ngudi khic ma ty I§ tén thwong co thé
61% trg lén;

¢) Déi v6i ngudi dudi 16 tbi, phy nit ma biét
1a 6 thai, ngui gia yéu, dm dau hodc ngudi khic
khéng c6 kha ning tr vé.

3, Ngudi pham (i con 6 thé bj cdm dam
nhiém chitc vy, cAm hanh nghé hoic 1am céng
viéc nhat dinh tir 01 nam dén 05 nam.

Diéu 137. Tji géy thuong tich hodc giy tén
hai cho stc khée cia ngwdi khdc trong khi thi
hanh cong vu (@é nghj bé sung mdi)

1. Ngudi nao trong khi thi hanh cong vu diing
vil lyc ngodi nhitng trugng hop phép ludt cho
phép gay thuong tich hogc gy tén hai cho sitc
khoe ciia ngudsi khic mi ty 1§ tdn thuong co thé
tir 31% dén 60%, thi bi phat céi tao khéng giam
gilr dén 03 nim hozc bi phat th tir 06 thang dén 03
ndm.
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2. Pham §i thuge mdt trong cic trudng hop
sau ddy. thi bj phat t tir 02 nam dén 07 nam:

2) D&i v6i 02 ngudi o 1én, ma ty I& ton
thuong co thé cia méi ngudi 31 % tro 1én;

b) Gdy thuong tich hofic gdy tn hai cho sitc
khoe cua ngudi khdc ma ty 1§ ton thuong co thé
61% 1o 1én hodic din dén chét 01 nguoi;

c) Béi véi nguvi dudi 16 twdi, phy nit ma biét

13 ¢4 thai, ngudi gia yéu, dm dau holic ngudi khic
khong ¢6 kha nang tr v§.

3. Pham (i thugc trong truong hop dén dén
chét 02 ngudi tr 1én, thi bj phat ti tir 06 ném dén
13 ndm.

4. Nguoi pham t6i con c6 thé b cim dim
nhiém chirc vy, cdm hanh nghé hodc lam cong
vige nhét dinh tir 01 ném dén 05 namQ

1. Van phing Qudc hgi (2017). Van bin hop nhdt s 01/VBHN-VPQH ngay 10/07/2017 vé BS ludt Hinh sw nim
2015 (sita ddi, b sung nim 2017): Bidu 10. C4 y pham 16i: Biéu 123. Tgi giét nguoi; Diéu 127. Tgi lim chét nguoi
trong khi thi hank cong vu; Bieu 129. T6i v6 ¥ lam chét ngui do vi pham quy téc nghé nghiép hodc quy tde hanh
chinh: Diéu 137. Téi gdy thieong tich hodic gdy ton hai cho sitc khde ciia nguoi khdc trong khi thi hanh cong wie

2. Vin phong Quéc h6i (2017). Véin bin hop nhdt 56 01/VBHN-VPQH ngay 10/7/2017 vé Bg luét Hinh sy nim
2015 (stia d6i, b6 sung nam 2017).

3. Vén phong Qudc héi (2017), Vin bin hgp nhdt s6 01/VBHN-YPQH ngdy 10/7/2017 vé B3 ludt Hinh sy nim
2015 (sira dol, b6 sung nim 2017): Diéu 51. Cac tinh tiét gidm nhe trach nhigns hink su; Diéu 10. C3 Y pham 1gi.

4. Lé Cam (2000), Cdc nghién ciou chuyén khao vé Phan ching Lugt hinh sw, Tap 1, Nxb. Cong an nhdn dén, Ha
Noi, tr 7+ 8.

5. Nguvén Ngoc Hoa chii bicn (1997), Lut inh s Viét Nam - Nhimg vin dé li lugn va thuc tién, Nxb. Cong an
nhan dan, Ha Noi, . 107 - 116.

6. Ngu_ve:n Ngoc Héa (1994), L3i v vige xdc dinh 167 6 cdc 161 cd'yxﬂ'm pham tinh mang, sic khoe, Tap chi Ludt

hoe, 56 1, tr.5-9.

Ning cao hiéu qua hoat ddng...

phitc tap, tim anh huéng ciia cac nghj quyét do
HDND cép nay ban hanh kha hep nén thiét nghi
ting, yéu cau vé dai biéu HDND khéng cin qua
cao. Trong khi do, HDND cép tinh 14 cdp tryc tiép
chuyén tai cic van ban phap luét do trung wong ban
hanh t6i dia phuong, hoat dgng ciia HDND cAp tinh
¢6 tm anh huong 16n dén moi mit doi séng ciia
nhén dén (rong tinh, anh hudng dén té chite, hoat
dong cia cic co quan nha nude & tinh. Vi thé, viée
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(Tiép theo trang 19)

ning cao tiéu chuln déi voi dai bidu HDND cfp
tinh 13 thyc sir cAn thiét. Ddng thdi, cin nghién ciu
bd sung thém nhimg tiéu chuin mang tinh dinh
lugng, & rang hon nhu khia canh vé trinh d¢ vin
héa, chuyén mon, ning lwuc hodc vin d& vé kinh
nghiém thye (ién ctia dai biéu HDND O

1. Theo Bio cdo théng ké ciia B$ Npi wu (Vu Chinh
quyén dja phuomg) tinh dén hét thing 5/2015.





