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HOAN THIEN QUY D P VE TOI GAY THUDNG TICH HOAC GJlY TON HAI 
CHO SOC K H I E COA NGUdi KHAC TRONG KHI THI HJINH CONG VU 

I ThS. NGUYEN THI THU TRANG * 
& ThS. LO THj VigT HA ** 

Tdm tat: Bdi viet nghien cuu, so sdnh loi cua nguai pham toi gdy thuang tich hogc gdy ton hgi cho 
sire khoe cua nguai khdc trong khi thi hdnh cong vu v&i moi so toi phgm khdc, tir do, di xudt huang hoan 
thien quy dinh cua BQ lugt Hinh su ve toi danh ndy. 

Abstract: The paper studies, compares fault of a criminal causing injury or health damages to other 
people during public service implementation with some other crimes, and thence, proposes com 
orientation of legal provisions of the Criminal Code with respect to this crime. 

T rong Bp lugt Hinh sy nam 2015, sita 

ddi, bd sung nam 2017 (sau day gpi 

chung la Bp luat Hinh sy nam 2015), 

tgi giet ngudi dugc quy dinh tai Dilu 123; toi lam 

chct ngudi trong khi thi hanh cdng vu dugc quy 

dinh tgi Bieu 127; tdi gay thuang tich hogc gay 

tdn hai cho sue khde ciia ngudi khac trong khi thi 

hanh cdng vu duge quy dinh tai Dieu 137; tdi vd 

y Iam chit ngudi do vi pham quy tac nghi nghipp 

hoac quy tae hanh chinh dugc quy dinh tgi Dilu 

129. 

Tren co sd so sanh loi cua ngudi pham 04 tdi 

nay, chung tdi dh xuat hudng hoan thipn quy djnh 

cua Bg lugt Hinh sy nam 2015' vl tgi gay thuang 

tich hoac gay tdn hai eho sue khde cua ngudi 

khac trong khi thi hanh cdng vu, bao dam thong 

nhit giiia ly luan va ky thuat lap phap trong Bd 

luat Hinh sy. 

Can eu vao quy dinh tai cac dilu 10, 11, 123, 

127, 129, 137 eiia Bp lugt Hinh sy nam 2015 thi 

loi ciia ngudi phgm tdi iam chit ngudi trong khi 

thi hanh cdng vu chi la ldi cd y gian tiep. Ldi co 

y gian tiep lam chet ngudi trong khi thi hanh cong 

vy la ldi "trong trudng hgp ngudi pham tdi nhan 

thuc rd hanh vi ciia minh la nguy hiem cho xa hpi, 

cd the lam nan nhan chet, tuy khdng mong muon 

nhung van cd y thuc d l mac hoac chap nhan hgu 

qua nan nhan chet"^. 

Neu ngudi trong khi thi hanh cdng vu dimg vu 

lye ngoai nhiing trudng hgp phap luat cho phep, 

cd y true tiep gay ra cai chet cho ngudi khac mot 

each trai phap luat thi hp phai bj xet xii v l toi giet 

ngudi (Dieu 123 Bd luat Hinh sy nam 2015), tinh 

tiet pham tpi trong khi thi hanh cdng vu chi cd the 

dugc coi la tinh tiet giam nhe trach nhiem hinh sir 

theo quy dinh tai khoan 2 Dilu 51 Bp luat Hinh 

synam2015^ 

Neu ngudi trong khi thi hanh cdng vy dting vu 

luc ngoai nhiing hirong hgp phap luat cho phep, 

chi cd y vdi hanh vi dung vii lue, vd y gay ra cai 

chit cho ngudi khae mot each trai phap luat 

(khdng thiy trudc hau qua chit ngudi hogc tuy 

Ei Ddn ChCi & Phdp lu^t * Dgi hpc Vdn hoa. The thaa vd Du lich Thanh Hoa 
** Truang Trung cdp Lugt Tdy B&c 



(X)djg difng. phdft lugt 86 4 (325)-2019 

thay trudc hau qua chet ngudi, nhung cd y thue 

logi tru hau qua nay xay ra) thi hp khong phgm tgi 

gay thuang tich hoac gay tdn hai cho sue khde 

cua ngudi khac trong khi thi hanh cdng vu. Tuy 

nhien, neu khong phgm tpi nay thi hien nay, Bp 

luat Hinh su nam 2015 ehua quy dinh tdi pham 

tuang ling, ciing chua quy djnh tinh tilt tang nang 

djnh khung"gay thuang tich hogc gay tdn hai cho 

siic khde cua ngudi khac trong khi thi hanh cdng 

vu dan den chet ngudi". 

De khong bd lot hanh vi phgm tpi nay, cluing 

tdi de nghi bd sung tinh tiet tang ngng dinh khung 

"dan den chet ngudi" vao diem b khoan 2 Dieu 

nay, theo dd, Dieu 137 mdi can dugc quy djnh 

nhu sau: 

Dieu 137. Tpi gay thuimg tich hoac gay ton 

hai cho s^c khde cua ngudi khac trong khi thi 

hanh cdng vu (de nghj bo sung) 

b) Gay thuang tich hoac gay tdn hai cho sue 

khde cua ngudi khac ma ty le tdn thuang co the 

61% trd len hoac dan den chet 01 ngudi; 

Thyc tien dieu tra, truy td, xet xu- cho thay, neu 

xac djnh khdng dung ldi eua ngudi pham tpi ddi 

vai hau qua chet ngudi la cd y hay vd y se dan 

den nhieu hau qua tieu cue nhu: Djnh khdng dung 

tpi, khdng dam bao dugc tinh cdng minh, cd can 

cu va dung phap lugt cua hinh phat dugc quyet 

dinh, lam giam hieu qua cua cudc dau tranh 

phdng, chdng tdi pham**... 

Muon xac dinh diing loi ciia ngudi phgm tpi 

ddi vdi cai chet cua nan nhan la co y hay v6 y, 

chung tdi hoan toan ddng y vdi quan diem cua 

GS.TS. Nguyin Ngpc Hda la phai lam sang td hai 

van d|5'^: (i) Ngudi pham tpi cd thay trudc hau 

qua chit nguoi khdng? (ii) Neu thay trudc thi hp 

mong mudn, chap nhan hay logi trir kha nang hau 

qua nay xay ra? Neu van de thu nhat da dugc xac 

djnh la khdng thi cd the loai trir ngay kha nang ldi 

cd y xam pham tinh mang cua con ngudi. 

De xac dinh ngudi pham tdi ed thay trudc hau 

qua chet ngudi hay khdng phai xuat phat tir nang 

luc nhan thuc cua hg ciing nhu tir nhihig dieu kien 

nhan thuc cu the ve nhdng dau hieu thupc mat 

khach quan nhu: Tinh chat cua cdng cu, phuang 

tien ciing nhu each thdc sd dung; vi tri than thi bi 

tan cdng; tinh trgng sue khoe ciing nhu kha nang 

chdng da cua nan nhan... 

De xac djnh ngudi pham tpi mong mudn, chip 

nhan hay logi trir kha nang hau qua chet ngudi 

xay ra cd the dua vao nhiing tinh tiet nhu: Su lya 

chpn cdng cy, phuang tien, phuang phap pham 

tpi cung nhu each thuc sii dung; dien bien tam ly 

ciia ngudi pham tpi trong qua trinh thue hipn tpi 

pham; tinh chat nguy hiem cua hanh vi pham tpi; 

ddng ea, mue dieh chinh cung nhu nhan each eua 

ngudi phgm tdi... Trong trudng hgp mong mudn 

hau qua chet ngudi xay ra, ngudi phgm tpi khdng 

nhirng lua chpn cdng cy, phuong tien ma cdn lya 

chpn ca each thiic sir dung cdng cu, phuang tien 

pham tpi do. Trong sd nhiing cdng cu, phuang 

tien hay phuang phap pham tpi cd kha nang giup 

dat dugc myc dich, ngudi phgm tgi thuong chpn 

phuang ti$n hay phuang phap cd tinh nguy hilm 

eao. Khi sir dung, ngudi pham tgi thudng nhim 

vao nhiing vi tri nguy hiem tren ca the nan nhan... 

Ngugc lai, n6u (chi) cd y thiic de mac, chap nhan 

hau qua chet nguai xay ra, ngudi pham tpi khong 

quan tam din cdng cy, phuang ti?n, phuang phap 

phgm tpi ciing nhu each thiic su dung cd nguy 

hiem hay khdng ma chi quan tam nhiing thii dd cd 

kha nang giup dat dugc muc dieh hay khdng. Cho 

nen, ngudi pham tdi trong trudng hpp nay cd the 

dung bat eii phuang tien hay phuang phap phgm 
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tdi nao, khdng phu thudc vao tinh nguy hiem cua 

no, ddng thdi chip nhan mpi each thiie sir' dung 

cdng cu, phucmg tien hay phuong phap pham tpi. 

Khac hin vdi hai trudng hgp tren, neu cd y 

thirc loai trir kha nang hau qua chet ngudi xay ra, 

ngudi phgm tpi se lya chpn cdng cy, phuang tien, 

phuang phap ciing nhu each thire su dung de lam 

sao vira cd the dgt dugc myc dich lai vira tranh 

dugc d miic cao nhat hau qua chet ngudi. Trong 

sd nhiing cdng cu, phuang tien hay phuang phap 

pham tdi cd kha nang giiip dgt dugc muc dich, 

ngudi pham tpi thudng chpn cdng cy, phuang 

tien hay phuang phap pham tdi it nguy hiem nhat 

va cd the cdn cd nhiing bien phap nhat djnh nham 

giam bdt tinh chat nguy hiem cua cdng cu, 

phuang tien. Khi sii dyng, ngudi phgm tpi cd the 

tranh nhung vi tri nguy hiem cung nhu tranh su 

dung qua miic... 

Ngoai y nghia trong vi$c dinh tpi danh, xac 

dinh dung hinh thuc ldi cdn cd y nghTa quan trpng 

trong viec quyet djnh hinh phat. Bdi le, trong 

trudng hgp lam chet ngudi trong khi thi hanh 

cdng vu vdi Idi cd y gian tiep, sy quan tam cua 

ngudi pham tdi khdng hudng vao hau qua chit 

ngudi ma hudng vao muc dich khac. Do do, tit ca 

nhirng gi xay ra ddi vdi nan nhan do hanh vi 

pham tpi dua lai deu cd the khdng cd tae dpng gi 

den ngudi pham tdi. Ngupe Igi, trong trudng hgp 

lam chct ngudi trong khi thi hanh cdng vy vdi ldi 

cd y true tiep, ngudi pham tdi khdng nhiing 

hudng tat ca sy chu y vao viee gay ra hau qua 

chet ngudi ma edn cd gang va quylt tam gay ra 

hau qua dd. Hg se tiep tyc hanh dpng tham chi 

cdn hanh dpng cuang quyet va mgnh me han 

chirng nao cdn cd bieu hien la nan nhan chua chet 

hoac chua the chet dugc. Cho nen, neu eac tinh 

tiet khac tuang duang, ngudi pham tdi Iam chit 

ngudi trong khi thi hanh cdng vy vdi ldi ed y tnrc 

tilp phai bi xu phat ngng han ngudi pham tdi lam 

chet ngudi trong khi thi hanh eong vu vdi loi cd y 

gian tiep (va phai xit hp ve tdi giet ngudi). 

Tir ly luan tren eho th3y, trudng hgp (i) Nguoi 

pham tpi cd y vdi hanh vi dung vu lyc ngoai 

nhGng trudng hgp phap luat cho phep va cd y tryc 

tiep vdi hau qua chet ngudi (phai bi xet xd vl tgi 

giet ngudi - Dieu 123 Bg luat Hinh su nam 2015) 

nguy hiem han trudng hgp (ii) Ngudi phgm tdi co 

y vdi hanh vi diing vii lyc ngoai nhung tnrdng 

hgp phap luat cho phep nhung chi cd y gian tiep 

vdi hau qua chet ngudi (phai bi xet xii ve tpi lam 

chet ngudi trong khi thi hanh cdng vy - Dieu 127 

Bd luat Hinh su nam 2015) va nguy hiem hcra 

nhieu trudng hgp (iii) Ngudi pham tdi tuy cfl y 

vdi hanh vi dimg vii lyc ngoai nhiing trudng hgp 

phap luat eho phep nhung lai vd y vdi hSu qua 

chet ngudi (phai bi xet xu ve tpi gay thuang tich 

hoae gay ton hai eho sue khde cua ngudi khac 

trong khi thi hanh cdng vu dan den chet ngudi -

Dilu 137 Bp luat Hinh sy nam 2015) va nguy 

hiem han rat nhieu trudng hgp (iv) Ngudi pham 

tpi vira vd y vai hanh vi (vi pham quy tic nghe 

nghiep hoac quy tae hanh chinh, dimg vii lyc 

ngoai nhGng trudng hgp phap luat cho phep) l?i 

vira vd y vdi hau qua chet ngudi (dugc xet xu ve 

tpi vd y lam chet ngudi do vi pham quy tic nghe 

nghiep hoac quy tic hanh chinh - Dilu 129 B̂  

lugt Hinh sy nam 2015). 

Tren ca sd ly luan va so sanh tinh chit va muc 

dp nguy hilm cho xa hpi cua 04 tpi pham nay, 

ehiing tdi thay, hinh phgt ddi vdi tpi gilt ngu(ri 

phai nang han tpi lam chit ngudi trong khi thi 

hanh cdng vu va cang nang han tgi gay thuong 
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tich hoac gay tdn hgi cho siic khde eiia ngudi 

khae trong khi thi hanh cdng vy dan den chet 

ngudi va cang phai nang han nhieu tpi vd y lam 

chet ngudi do vi phgm quy tic nghi nghi?p hoac 

quy tac hanh chinh. Tuy nhien, Bp lugt Hinh sy 

nam 2015 dang quy dinh miic hinh phat eao nhat 

ciia tpi giet ngudi la tu hinh; muc hinh phat eao 

nhat ciia tgi lam chit ngudi trong khi thi hanh 

cdng vy la 15 nam tii; muc hinh phgt cao nhat ciia 

tdi gay thuang tich hoae gay tdn hai cho sue khde 

ciia ngudi khae trong khi thi hanh cdng vy chi la 

07 nam td; trong khi miic hinh phgt cao nhat ciia 

tdi vd y lam chet ngudi do vi pham quy tac nghe 

nghiep hoae quy tic hanh chinh Igi den 12 nSm tii. 

Quy dinh mii:c hinh phat cao nhat cua tpi vd y lam 

chet ngudi do vi pham quy tac nghe nghi?p hoac 

quy tac hanh chinh cao hon nhieu miie hinh phat 

eao nhat cua tpi gay thuang tich hoac gay tdn hgi 

eho siic khde cua ngudi khae trong khi thi hanh 

cdng vu (nhit la trong trudng hgp eung dan din 

chet 02 ngudi trd len) ro rang khdng phu hgp vdi 

ly luan va khdng tuang xttng vdi tinh chat va miic 

dp nguy hiem eho xa hpi cua 02 t^i phgm nay. 

D I khic phyc hgn chl, bat cap neu tren, eung 

vdi viec bd sung tinh tilt tang nSng dinh khung 

"din din chit ngudi" trong toi gay thuang tich 

hogc gay tdn hai eho su:c khde eua ngudi khac 

trong khi thi hanh cdng vy, chiitig tdi dl nghi 

nang muc hinh phgt cao nhat cua tpi gay thuang 

tich hoac gay tdn hai cho siic khde cua ngudi 

khac trong khi thi hanh cdng vy (dan den chet 02 

ngudi trd len) len 13 nam tu (cao hon miie hinh 

phat cao nhat cua tpi vd y lam chet ngudi do vi 

pham quy tie nghe nghipp hoac quy tae hanh 

chinh va thap han miic hinh phat eao nhat cua tpi 

lam chit ngudi trong khi thi hanh cdng vu)'va bd 

sung them 01 khung hinh phat tang nang trong tdi 

nay (khoan 3); va khoan 3 dieu luat hien hanh se 

chuyen thanh khoan 4, ey the nhu sau: 

Diiu 137. Tpi gay thuffng tich hogc gay ton 

hgi cho sire khoe cua nguoi khdc trong khi thi 

hanh cong vu (dieu lugt hi^n hdnh) 

1. Ngudi nao trong khi thi hanh cdng vu dung 

vu lue ngoai nhiing tnidng hgp phap luat eho 

phep gay thuang tich hogc gay tdn hai eho siic 

khde cua ngudi khae ma ty le tdn thuang co the 

tir 31% den 60%, thi bi phat cai tgo khdng giam 

gili din 03 nam hoac hi phat tu tir 06 thang den 03 

nam. 

2. Pham tpi thudc mdt trong cac trudng hpp 

sau day, thi bj phat tii tir 02 nam den 07 nam: 

a) Ddi vdi 02 ngudi trd len, ma ty le tdn 

thuang CO thi cua mdi ngudi 31% trd len; 

b) Gay thuang tich hogc gay tdn hai cho siic 

khde eua ngudi khac ma ty le tdn thuang ca thi 

61% trd len; 

c) Ddi vdi ngudi dudi 16 tudi, phu nu ma biet 

la ed thai, ngudi gia ylu, dm dau hogc ngudi khac 

khdng cd kha nang tu ve. 

3. Ngudi pham tpi cdn ed the hi cam dam 

nhiem chiic vy, cim hanh nghe hoac lam cdng 

viec nhit dinh tir 01 nam den 05 nam. 

Dieu 137. Tpi gay thuffng tich hogc gdy ton 

hgi cho sue khoe ciia nguiji khdc trong khi thi 

hdnh cong vg (de nghi *^ ^""^ '**^) 

1. Ngudi nao trong khi thi hanh cdng vu dung 

vii lyc ngoai nhirng trudng hgp phap luat cho 

phep gay thuang tich hoac gay ton hai cho sue 

khde ciia ngudi khac ma ty le tdn thuong ca thi 

tir 31% den 60%, thi bi phat eai tao khdng giam 

giii din 03 n5m hoac bj phgt tu tir 06 thang din 03 
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2. Pham tdi thudc mdt trong cac trudng hgp 

sau day, thi bj phgt tii tir 02 nam din 07 nam: 

a) Ddi vdi 02 ngudi trd len, ma ty I? tdn 

thuang ca thi ciia moi ngudi 31 % trd len; 

b) Gay thuang tich hoac gay tdn hgi cho siic 

khde eua ngudi khae ma ty 1? tdn thuang ca the 

61% trd len hogc ddn din chit 01 nguai; 

e) Doi vdi ngudi dudi 16 tudi, phy nu ma biet 

la cd thai, ngudi gia yeu, dm dau hogc ngudi khac 

khdng cd kha nang tu vp. 

3. Phgm tpi thupc trong truang hap ddn den 

chet 02 nguai tra len, thi biphgt tii tic 06 ndm diii 

13 ndm. 

4. Ngic&i phgm tpi con co the bi cam ddm 

nhiem chuc vu, cdm hanh nghi hogc lam cong 

viec nhdt dinh tic 01 ndm din 05 ndm • 
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Nang cao hieu qua hoat dgng... (Tiip theo trang 19) 

phitc tgp, tam anh hudng cua cac nghi quyet do 

HDND cap nay ban hanh kha hep nen thiet nghT 

ring, yeu cau ve dai bieu HDND khdng can qua 

cao. Trong khi dd, HDND cap tinh la cap true tiep 

chuyen tai cae van ban phap luat do hnng uong ban 

hanh tdi dia phuang, hogt dpng cua HDND cip tinh 

cd tam anh hudng Idn den mpi mgt ddi song cua 

nhan dan trong tinh, anh hudng den td chirc, hoat 

dpng cua cac ea quan nha nudc d tinh. Vi the, vipc 

nang cao tieu chuan ddi vdi dai bieu HDND cap 

tinh la thue sy can thiet. Ddng tiidi, cin nghien ciiu 

bd sung them nhiing tieu chuan mang tinh djnh 

lugng, ro rang han nhu khia eanh vl trinh dp van 

hda, chuyen mdn, imng luc hoac van de ve kinh 

nghiem thyc tien cua dai bilu HDND • 

7. Theo Bdo cdo thong ke cda Bp Npi vu (Vu Chinh 

quyen dia phuang) tinh din hit thdng 5/2015. 
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