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Tém tit:

Hién nay, quy dinh vé& xir phat vi pham hanh chinh ddi véi cac vi pham vé
kinh doanh thirc an duong phd dugce didu chinh kha chi tiét. Cac vi pham vé
kinh doanh thirc an dwdng phd da dugc dinh danh cu thé va dugc nha lam
luat thiét ké cac ché tai twong tmg, tir d6 tao ra co s& phap 1y hiru hiéu cho
nguoi co thdm quyén thuc hién viéc xtr phat trén thuc té. Tuy nhién, qua thyuc
tién trién khai thi hanh, bén canh nhiing Két qua dat dugc, cac quy dinh vé
xir phat vi pham hanh chinh d6i véi cac vi pham lién quan dén kinh doanh
thtrc &n dudng phd da phat sinh nhiéu bt cap. Diéu nay nay gay khé khan
cho cong tac xir phat vi pham hanh chinh trong thyc tién, vi vdy can phai co
giai phap dé khic phuc.

Abstract:

The legal regulations on administrative penalties for violations of street food
business are provided in details. Violations of the street food business have
been specifically identified and the corresponding sanctions are developed
by the law makers, thereby this it is generated an effective legal ground for
the authorised persons to carry out the sanction on violations of street food
business in reality. However, through practical implementation, besides the
achievements granted, the legal regulations on sanctioning on administrative
violations of street food business have arisen shortcomings, which makes it
difficult to sanction the administrative violations in practice, so it is necessary
to have solutions for further improvements.

Thirc dn duong phd 1a thuc pham duoc ché
bién dung dé an, udng ngay, duoc thuc hién
thong qua hinh thic ban rong, bay ban trén
duong phd, noi cong cong hodc nhitng noi
twong ty'. La mot qudc gia dang trong qué trinh
d6 thi hoa manh mé nén thirc in dudng phd &
nude ta phat trién rat da dang. Su phat trién
loai hinh thirc an dudng phd 1a moét nhu cau tat

yéu ctia xa hoi, dem lai nhiéu thuan tién cho
nguoi tiéu dung?. Tuy nhién, bén canh mat tich
cuc cua thirc an dudng phd, can phai quan tim
dén van dé an toan thyc phém va diéu kién bao
dam an toan thuc phdm trong kinh doanh thirc
an duong phd. Quéan 1y tt cac diu kién bao
dam an toan thuc pham trong kinh doanh thirc
an duong phd khong chi bao vé stc khoe cua

! Khoan 26 Piéu 2 Luat An toan thyc phim nam 2010 da duoc sira ddi, bd sung ndm 2018.
2 Nguyén Trung Hiéu (2016), “Tiéu thy thitc dn nhanh trong qud trinh dé thi héa tai cac thanh phé lom”, Tap

chi Thuc pham va sirc khoe, (3).
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con nguoi, su phat trién ciia giong noi ma con
tao co hoi cho su phat trién kinh t€, van hoa va
du lich®.

Hién nay, theo quy dinh ctia Diéu 16 Nghi
dinh s6 115/2018/ND-CP da dugc sira doi,
b6 sung boi Nghi dinh sé 124/2021/ND-CP
(Nghi dinh sé 115), cac vi pham hanh chinh
vé kinh doanh thtrc dn dudong phd bao gdm
cac hanh vi:

- Khéng c6 ban, tu, gia, ké, thiét bi, dung
cu dap tng theo quy dinh cua phép luat dé bay
ban thirc an;

- Thirc an khong dugc che day ngéan chan bui
ban; ¢6 con trung, dong vat gay hai xam nhép;

- Khong sir dung gang tay khi tiép xuc truc
tiép v6i thuc phdm chin, thirc an ngay.

- Str dung dung cu ché bién, an uéng, vat
lidu bao goi, chira dung tiép xtic truc tiép véi
thuc pham khong bao dam an toan thuc phdm
theo quy dinh cuia phap luét;

- Nguoi tryuc tiép ché bién thirc an ma dang
bi mic bénh: ta, ly, thuong han, viém gan A, E,
viém da nhiém tring, lao phoi, tiéu chay cép;

- Str dung phu gia thuc phdm dugc sang
chia, san chiét khong phu hop quy dinh cua
phap luat dé ché bién thirc an;

- St dung nudc khong bao dam vé sinh dé
ché bién thirc an; dé vé sinh trang thi€t bi, dung
cu phuc vu ché bién, dn uong;

- Vi pham céc quy dinh khac vé diéu kién
bao dam an toan thuc pham theo quy dinh cta
phéap luat trong kinh doanh thirc an dudng phé.

Bén canh d6, Nghi dinh sé 115 ciing quy
dinh cu thé mic xtr phat vi pham hanh chinh
dbi véi cac hanh vi néu trén. Thuyc tién thi hanh
cho théy, bén canh nhiing két qua dat duoc,

mot s6 quy dinh ctia Nghi dinh s 115 con ¢6
nhitng han ché, bét cap gdy anh hudng dén hiéu
qua xir 1y vi pham hanh chinh ddi voi cac vi
pham vé kinh doanh thirc an duong phd, cu thé
nhu sau:

Thir nhdt, mic phat tién d6i véi mot s vi
pham hanh chinh vé kinh doanh thtrc dn dudng
phd con thap, chua du sic rin de.

Trong cac hinh thirc xr phat vi pham hanh
chinh thi phat tién 14 hinh thic xir phat phd
bién nhat. Hinh thirc phat tién duoc ap dung
dé danh vao loi ich kinh té ctia chu thé vi pham
nham muc dich gitip ho nhan théy thiét hai vé
mat vat chat dé nghiém chinh chap hanh quy
dinh cua phap luat. Cac vi pham hanh chinh
vé kinh doanh thirc an duong phd ciing bi ap
dung hinh thirc phat tién. Tuy nhién, diém han
ché con ton tai 13 mirc phat tién d6i v6i nhiéu
vi pham hanh chinh kinh doanh thitc an duong
phé con thdp nén khong du sire ran de ddi véi
cha thé vi pham.

Piém b khoan 1 Diéu 16 Nghi dinh sb
115 quy dinh phat tién tir 500.000 dong dén
1.000.000 dong ddi véi ca nhan thuc hién hanh
vi “Khéng sir dung ging tay khi tiép xuc truc
tiép voi thuc pham chin, thirc an ngay” hodc
“Thurc an khong dugc che day ngan chan bui
ban; c6 con trung, dong vat gy hai xadm nhép”.
Pay 14 hanh vi vi pham réat phd bién, dién ra
hang ngay. Hanh vi vi pham ndy khong bio
dam vé sinh an toan thyc pham, gay anh huong
tdi stic khoe cta nguoi tiéu dung. Tuy nhién,
tac gia cho rang, mirc xtr phat hién nay con
thap chwa di ran dé nén tinh trang vi pham méi
tiép tuc dién ra phd bién cho du Nghi dinh s6
115 da c6 hiéu lyc gan nim nam nay.

Thir hai, hinh thitc x@ phat tich thu tang
vat, phuong tién vi pham hanh chinh ddi véi vi

3 Nguyén Tudn Vii (2016), “Gidy chitng nhén co s¢ dii diéu kién an toan thwee phdam: nhin tie khia canh quan
Iy nha nudc va quyen loi nguoi tiéu dung”, Tap chi Khoa hoc phap 1y, (9).
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pham hanh chinh vé kinh doanh thtrc dn dudng
phd khong dugc quy dinh.

Tich thu tang vat, phuong tién vi pham
hanh chinh la viéc sung vao ngan sach nha
nude vat, tién, hang hoéa, phuong tién co6 lién
quan truc tiép dén vi pham hanh chinh, duogc
ap dung dbi véi vi pham hanh chinh nghiém
trong do 11 ¢6 ¥ ctia c4 nhan, t6 chirc*. Hinh
thirc x&r phat nay cé thé ap dung véi tinh chat
la hinh thuc xt phat chinh hoac hinh thtc
xtr phat bd sung®. Ngoai y nghia 1a mot hinh
thirc xtr phat, viéc tich thu tang vat, phuong
tién vi pham hanh chinh con nham muc dich
ngan chan kha nang tiép tuc su dung tang vat,
phuong tién 6 dé vi pham hanh chinh trong
tuong lai. Nhu vay, dé 4p dung hinh thic xir
phat tich thu tang vét, phuong tién vi pham
hanh chinh thi hanh vi vi pham can hoi dua
3 diéu kién: i) vi pham hanh chinh nghiém
trong; ii) dugc thuc hién voi 13i ¢ y; iii) c6 st
dung tang vat, phuong tién dé thyuc hién hanh
vi vi pham. Thyc tién xit phat vi pham hanh
chinh vé kinh doanh thirc dn duong phd cho
thdy, nhiu vi pham sir dung cong cu, phuong
tién dé thuc hién hanh vi vi pham, vi du, “si
dung dung cu ché bién khéng bao dam an toan
thwe phdam”. Hanh vi nay sir dung tang vt la
dung cu ché bién khong bao dam an toan thuc
pham. Tuy nhién, Nghi dinh s6 115 khong quy
dinh hinh thirc xir phat tich thu ddi véi tang
vat vi pham hanh chinh nay. Pay 1a diéu chua
that sy thuyét phuc; béi 18, trong trudong hop
nay hanh vi vi pham d3 hoi du 3 diéu kién dé
ap dung hinh thirc xr phat tich thu tang vat vi
pham hanh chinh. T4c gia cho rang, viéc Nghi
dinh s 115 khéng quy dinh ap dung hinh thirc
xu phat tich thu tang vat, phuong tién vi pham
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hanh chinh dbi véi cac hanh vi vi pham vé
kinh doanh thirc 3n dudng phé 13 chua hop 1y,
lam gidm di hiéu qua cua bién phap x1r phat
vi pham hanh chinh ddi vé6i hoat dong kinh
doanh mit hang nay.

Thir ba, bién phap khic phuc hiu qua “budc
nop lai sé loi bat hop phap co duoc do thuc
hién vi pham hanh chinh” d6i v6i cac vi pham
hanh chinh vé kinh doanh thirc an duong phd
khoéng dugc quy dinh.

Bién phap khéc phuc hau qua budc ndp lai
s6 loi bat hop phap c6 duge do thuc hién vi
pham hanh chinh dugc 4p dung véi muc dich
1 thu lai sb loi bat hop phép dé sung vao ngan
sach nha nudc hodc hoan tra cho dbi twong bi
chiém doat, tir d6 bao dam moi hau qua do vi
pham hanh chinh gay ra phai dugc khic phuc?.
Thong qua viéc thu lai s6 1gi bat hop phép, hiéu
qua gido duc, rin de chu thé vi pham va nhiing
chi thé c6 ¥ dinh vi pham hanh chinh duoc
tang cudong. Nhu viy, c6 thé khing dinh viée
ap dung bién phap nay dé khic phuc hau qua
do vi pham hanh chinh gay ra 1a diéu hét strc
can thiét.

Khoan 3 Piéu 16 Nghi dinh s 115 chi quy
dinh mot bién phap khic phuc hau qua duoc
ap dung trong x\r phat vi pham hanh chinh vé
kinh doanh thirc dn duong phd 1a “bugc tiéu
hiy thiee pham doi véi hanh vi sir dung phu
gia thwe pham dwge sang chia, san chiét khong
phit hop quy dinh ciia phdp ludt dé ché bién
thitc Gn”, ma khoéng quy dinh vé bién phap
khic phuc hau qua budc nop lai sb lgi bat hop
phap c6 duoc do thyc hién vi pham hanh chinh
khi xtr phat vi pham hanh chinh vé kinh doanh
thirc an dudng phé.

“Piéu 26 Luat Xt Iy vi pham hanh chinh nim 2012 d3 dwoc sira d6i, bd sung nam 2020 (Lut X 1y vi pham

hanh chinh).
> Khoan 2 bicu 21 Luét Xt Iy vi pham hanh chinh.

¢ Piém a khoan 1 Didu 3 Luét Xir Iy vi pham hanh chinh.
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Thuyec té cho thay, hanh vi “sir dung phu gia
thuc phdm dugc sang chia, san chiét khong
pht hop quy dinh cua phap luat dé ché bién
thtrc an” trong kinh doanh thtrc dn dudng phd
hoan toan c6 thé 1am phat sinh s 1oi bat hop
phap. Theo Uy ban Tiéu chuan héa thuc pham
qudc t& (Codex Alimentarius Commission -
CAC), phu gia thyc pham 1a chat cé thé co
hodc khong c6 gia tri dinh dudng, duoc bd
sung vao thuc pham nhim phuc vu ché bién,
bao gobi, bdo quan, van chuyén thuc phém hoac
cai thién két cdu, dic tinh k¥ thuat cua thuc
phidm d6”. Cac chét phy gia thuc phdm néu
st dung dtng loai, dung liéu luong thi s& co
mot sb tac dung tich cuc nhu: tao duogc nhiéu
san pham phu hop vai sé thich va khau vi cia
nguoi tidu dung; gitt duge chit luong toan
ven clia thye pham cho toi khi sir dung. Tuy
nhién, viéc sir dung nhiing phuy gia thyc pham
duoc sang chia, san chiét khong phu hop quy
dinh cua phap lut dé ché bién thirc dn hoan
toan c6 thé gay nén tac hai cho con nguoit.
V& hinh thirc, nhitng phu gia thuc pham duoc
sang chia, san chiét khong phu hop quy dinh
cua phap luét dugc xem la nhirng phu gia kém
chat lugng, thuong dugc mua voi gia ré. Viée
sir dung nhiing phu gia kém chat lugng, gia
ré van co thé “danh lira” thi giac nguoi tiéu
dung bang bé mit thuc phidm béng x6p, mém
mai, twoi ngon. Tuy nhién, vé chét luong thi
hoan toan khéc so véi viéc st dung phu gia
thuc phém c6 chét lugng. Nhu vay, viéc su
dung phu gia thuc phém kém chét lugng, lai
thu duoc loi nhuin 16n tr kinh doanh thirc

an duong phd thi day dugc xem 1a sd loi bat
hop phép c6 dugc tir viéc thyc hién hanh vi
vi pham’.

Thit tir, quy dinh vé thim quyén xir phat d6i
véi cac vi pham hanh chinh trong linh vuc an
toan thyc pham néi chung va kinh doanh thirc
an duong phd néi riéng chua théng nhat véi
Luét Xt 1y vi pham hanh chinh nam 2012 da
dugc sira doi, bd sung nam 2020 (Luat xtr 1y vi
pham hanh chinh).

Theo quy dinh cua Diéu 28 Nghi dinh s
115, Chu tich Uy ban nhan dan (UBND) cip
tinh, cap huyén va cdp xa déu c6 tham quyén
ap dung hinh thtre xir phat chinh 1 phat tién d6i
v6i cac vi pham hanh chinh trong linh vyc an
toan thyc pham. Diém khac biét vé tham quyén
clia ba chii thé nay 1, Cha tich UBND cép xi
chi ¢6 quyén phat tién dén 5.000.000 dong
dbi v6i ca nhan va 10.000.000 dong dbi véi
t6 chie, Cha tich UBND cap huyén c6 quyén
phat dén 50.000.000 ddng d6i v&i ca nhan va
100.000.000 dong ddi véi to chirc, Chu tich
UBND cip tinh c6 quyén phat tién dén murc tdi
da theo quy dinh tai Nghi dinh s 115. Ngoai
ra, lién quan dén viéc ap dung hinh thic xur
phat tich thu tang véat, phuong tién vi pham
hanh chinh, Chu tich UBND cip xa c¢6 quyén
tich thu tang vat, phuong tién vi pham hanh
chinh c6 gia tri khéng vuot qua 5.000.000 dong
d6i v6i ca nhan va 10.000.000 dong ddi voi to
chtre. Chii tich UBND cap huyén c6 quyén tich
thu tang vat, phuong tién vi pham hanh chinh
¢6 gia tri khong vuot qua 50.000.000 dong dbi
v6i ¢4 nhan va 100.000.000 dong ddi véi t6
chue. Quy dinh cta biéu 28 Nghi dinh sb6 115
khong phu hgp vdi Luat Xu 1y vi pham hanh
chinh. Theo d6, khoan 1 Diéu 38 Luat Xu ly

7 Xem: “Phu gia thuc phdm: Méi nguy khé ludng”, http:/tbtagi.angiang.gov.vn/phu-gia-thuc-pham-moi-

nguy-kho-luong-11643.html, truy cap ngay 22/01/2022.

8 Nguyén Thi Ngoc Lan, “Si dung phu gia thuc pham tai Viét Nam - Thuc trang va gidi phap kiém soat”,

Tap chi Khoa hoc phép 1y, s6 9 nam 2016.

® Ban chi dao lién nganh vé an toan vé sinh thyc phim tinh Séc Tring (2021), Béo cdo sb 17/BC-
BCDLNATVSTP vé ket qua trién khai cong tac bao ddm an toan thuc pham nam 2020.
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vi pham hanh chinh quy dinh, Chu tich UBND
cap xa duoc ting tham quyén tich thu tang vat,
phuong tién vi pham hanh chinh c6 gia tri khong
vuot qua 02 1an mtc tién phat 5.000.000 dong
dbi v6i ca nhan va 10.000.000 dong ddi véi to
chirc. Tuong ty, khoan 2 biéu 38 Luat Xu ly
vi pham hanh chinh ting thim quyén xir phat
ctia Chu tich UBND cip huyén tir 50.000.000
dong 1én 100.000.000 dong ddi véi ca nhan va
tir 100.000.000 dong 1én 200.000.000 dong ddi
v6i to chirc; ddng thoi, Chu tich UBND cip
huyén dugc ting tham quyén tich thu tang vat,
phuong tién vi pham hanh chinh khong gioi
han vé gi4 tri.

Dé gop phan nang cao hiéu qua ciia xtr phat
vi pham hanh chinh d6i v&i cac vi pham trong
hoat dong kinh doanh thtrc an duong phd, tac
gia kién nghi:

Thir nhat, Chinh phii can phai danh gia
mot cach téng quan cic vi pham hanh chinh
vé kinh doanh thirc an duong phd dé xem xét
tang murc tién phat dbi véi cac vi pham hanh
chinh hién nay c6 muc phat tién qua thip so
v6i tinh chat, mirc d6 nguy hiém cua hanh vi
vi pham. Biéu nay ciing bao dam tinh rin de
d6i v6i chu thé vi pham, tir d6 giam thiéu tinh
trang vi pham hanh chinh vé kinh doanh thtrc
an duong phd dang dién ra pho bién trong thuc
té. Nha 1am luat cAn can nhic ting mirc phat
tién ddi v6i cac vi pham hanh chinh vé kinh
doanh thtrc dn duong phd c6 muc phat thip
so voi tinh chat, mic do nguy hiém cua hanh
vi dé ran de va ngan chin vi pham; tuy nhién
khong dugc lam dung ma phai diéu chinh cho
pht hop véi tinh hinh vi pham thyc té, can cha
¥ dén cac yéu t6 nhu tinh thudng xuyén, phd
bién hay dbi twong vi pham... dé quyét dinh
mirc tién phat thich hop.

Thir hai, thuc tién thi hanh phéap luat da
chtmg minh vi pham hanh chinh vé kinh doanh
thitc an dudng phd c6 thé s dung cong cu,
phuong tién dé thyc hién hanh vi vi pham va
cac truong hop d6 hoan toan du diéu kién dé
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ap dung hinh thirc xtr phat tich thu tang vat,
phuong tién vi pham hanh chinh theo Diéu 26
Luat Xt 1y vi pham hanh chinh. Do d6, Chinh
pht can cin nhic bd sung hinh thirc xtr phat
tich thu tang vat, phuong tién vi pham hanh
chinh trong xir phat vi pham hanh chinh dbi
v6i cac vi pham vé kinh doanh thirc dn dudng
phé. B6 sung quy dinh hinh thirc xtr phat nay
ngoai y nghia hoan thién hé thong hinh thirc xir
phat vi pham hanh chinh vé kinh doanh thirc dn
dudng phd con nham muc dich ngan chan kha
nang nguodi vi pham tiép tuc sir dung tang vat,
phuong tién d6 dé vi pham hanh chinh trong
tuong lai.

Thir ba, Chinh phu can tién hanh ra soat
téng thé tit ca cac vi pham hanh chinh vé kinh
doanh thirc an duong phd tai Didu 16 Nghi
dinh sb 115 dé tir d6 caAn nhic bd sung bién
phap khic phuc hau qua “budc nép lai s6 loi
bdt hop phdp c6 dwoc do thue hién hanh vi vi
pham hanh chinh” dbi véi cac vi pham hanh
chinh c6 kha nang 1am phat sinh s loi bat hop
phap, dong thoi can huéng dan cu thé cach xac
dinh s6 loi bat hop phap trong hoat dong nay.
Cach quy dinh nay s& bao dam moi s6 loi bat
hop phap c6 dugce do thuc hién hanh vi vi pham
vé kinh doanh thirc an duong phé bi ndp lai,
nham khic phuyc triét d& moi hau qua x4u do vi
pham hanh chinh géy ra.

Thit tir, Chinh pht can stra d6i Nghi dinh sé
115 theo huéng tang tham quyén phat tién cua
Chu tich Uy ban nhan dan c4p huyén nham bao
dam sy hai hoa véi cac quy dinh trong Diéu 38
Luat Xt Iy vi pham hanh chinh. Theo d6, diém
a khoan 2 Diéu 28 Nghi dinh b6 115 can duoc
stra d6i nhu sau:

“2. Chi tich Uy ban nhdn ddn cdp huyén
c6 quyén:

a) Phat tien dén 100.000.000 dong doi voi
cd nhan va phat tién dén 200.000.000 dong doi
VGi t6 chirc;

Lon
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