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T H 6 A THUAN NHAN TOI TRONG HE THONG 
Tir PHAP HINH Sir HOA Kf 

• ThS-NGUYgNHAlYgN* 

Tdm tat: Thoa thudn nhgn tgi Id mgt ca chi co Hch si^ ton tgi ldu ddi tgi Hoa Ky. Ca chi ndy cd nhiing 
lpi the cho cd nguai bi bupc tgi vd Nhd nir&c. V&i nhirng iru diem vupt trgi, han 90% vg dn hinh su tgi 
Hoa Ky dirpec dp dung thoa thudn nhdn tpi di gidi quyit Tuy nhien, dit duac dp dung phd bien, ca chi 
ndy cQng vdppiidi nhirng chi trich trong chinh ngi bp tuphdp Hoa Ky. 

Abstract: Plea agreement is a long existing historical institution in the USA. This institution provides 
advantages for a defendant and the prosecution as well. Plea agreement has been applied in more than 
90% of criminal cases in the USA due to its advantages. In spite of common application, plea agreement, 
however, faces critics within the internal cirle of the Department of Justice of the USA. 

Thoa thudn nhgn tdi la thda thuan 
trong do ngudi bj bupe tdi nhgn tdi 
de doi lay sy nhupng bp ddi vdi hinh 

phat hodc cao trgng tfl phia cdng td vien. Hoa 
Ky la qudc gia ddu tien tren the gidi eho phep dp 
dyng bifn phap thda thudn nhdn tpi nhu mpt thu 
tyc hinh sy chinh thuc va dupe sfl dyng rpng rai 
trong qud trinh to tyng hinh sy. Ludt hinh sy 
Lien bang Hoa Ky khong quy dinh thdi gian truy 
td va gifta cac bang, thdi gian truy td ciing khdc 
nhau. Tuy nhien, thdi gian xfl ly vy an hinh sy 
cd thd rit ddi, chu ydu la do cdc thu tyc lya chpn 
bdi thim vien tdn thdi gian, thdm ehi co the mit 
nhidu nam. Do dd, phan Idn cac vy an hinh sy d 
Hoa Ky thudng dupe giai quyet bdng thda thugn 
nhan t$i dd gidm thieu chi phi, glam tai hf thdng 
tu phap nhung van dap ung cac yeu ciu edng 
ly'. Tda an tdi cao Hoa Ky thua nhan co ehd nay 
la mpt phan gan lidn trong luat hinh sy va mpt 

thanh phan thiet yeu trong vife thyc thi cdng ly, 
ein dupe khuyen khich neu dupe dp dyng mpt 
each phu hpp2. 

1. Dac didm cc ban cua thda thudn nhdn 
tpi 

Thda thugn nhan tpi dupe coi nhu mdt loai 
hop ddng trong to tung hinh sy, trong do, cdc 
quyen eua ngudi bj bupc tpi dupe xem xet va 
danh gid theo nguyen tdc eua ludt hpp ddng .̂ 
Hop ddng ndy la thoa thuan song phuong gifta 
cdng td vien vd ngudi bi bupc tpi, trong dd, cong 
td vien se tien hanh eac thfl tyc td tyng hinh su 
theo hudng ed Ipi cho ngudi bj bude tpi de ddi 
lgi ldi nhdn tpi. Neu ngudi bj bupc tpi vi phgm 
thda thugn - bao gdm khdng nhgn tpi hodc nhdn 
tpi nhimg khong dflng vdi thda thuan, cong to 
vien se khdng hi rdng bupc bdi nhimg nghTa vy 
hong thda thudn. Mat khae, neu edng td vien 
khdng gift dflng cam ket trong thda thuan, ngudi 
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bj bupc tdi ed thd tim kidm sy giflp dd tfl thdm 
phdn. Ngudi bj bupc tpi cd thd dd xuit thdm 
phdn cho phep ho rut khdi thda thugn nhgn tpi, 
hodc yeu cau cdng td vien tuan thu dung cam 
ket̂ . 

Xuit phdt tfl ban chdt nhu mpt hpp ddng, 
thda thugn nhgn tdi chi co gia trj ddi vdi cac ben 
lien quan. Tham phdn khong bj rang bupc dd 
chip nhgn thoa thuan nhdn tpi. Trong cac vy dn 
hinh sy, cdng td vien vd ludt su bao ehua cd the 
thdo luan vdi thdm phdn vd Idi nhgn tpi cua 
ngudi bj bupc tpi va hinh phgt cd the se dupe dp 
dyng. Tuy nhien, thdm phdn van cd quyen ra 
quydt djnh cudi cung va khdng bj rang bupc bdi 
cae khuydn nghj efla cdng to vidn, dii nhftng 
khuyen nghi nay dupe cong nhan la mpt phan 
cua thda thudn nhan tpi. Dudi tu each la dgi difn 
efla CO quan hr phap, tham phdn phdi dua ra 
phan quyet doi vdi tpi phgm tren co sd thyc te 
cua vy an. Do do, lugt phdp cho phep thdm phdn 
tu chdi ket qua eua thoa thugn nhan tpi neu thda 
thugn di ngupe lgi nguyen tac cdt loi efla Tda an. 
Day ed the la mpt ddc quyen vd cung la mdt 
nghTa vy dgc bift ddi vdi mpt tham phdn khi dua 
ra phan quyet ve vy an ngay ea khi ngudi hi 
bupc tpi dd nhdn tpi. 

2. Dieu kifn de cdng nhgn sy hp'p phdp cua 
thoa thuan nhan tpi 

2.1. Ngu&i bi bupc tgi hieu ro ngi dung cua 
thda thugn 

Hf thdng tu phdp Hoa Ky cho rang de ddm 
bdo sy cdng bdng cua hf thdng tu phdp, thi ben 
bupc tpi vd ben gd tpi phai dupe trang bj nhftng 
ngudn luc ngang nhau, tham phdn dong vai trd 
la ben thu ba trung gian co tidng ndi eudi cung. 
Ddi vdi trudng hpp thda thuan nhgn tpi, ngudi bj 
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bupc tpi cdn co thdng tin day du va chinh xac ve 
vy dn nhu phia cong to vien .̂ Do dd, trudc khi 
chdp nhdn thda thudn nhan tpi, tham phan cd 
nghia vy dam bao ngudi bi bupc tpi hieu dupe 
cdc npi dung theo quy djnh efla phap ludt̂ , horig 
dd dupe cung cip thdng tin chinh xdc de hi8u 
ban chat cua cae cdo bupc ehdng lgi minh va hau 
qud eua vifc tham gia vao thoa thuan nhdn tpi. 
Ndu didu kifn nay khong dupe dam bdo thi thda 
thugn nhdn tpi khdng thd dupe coi la ty nguyfn, 
ngudi bi bupc tpi dupe coi la da bi vi phgm 
quydn ddi vdi td tyng hpp phap. Vifc cung cdp 
thdng tin ve ban chit cua tpi danh hong cao 
trang co thd hieu la ngudi bj bupc tpi hidu rd cac 
ydu td cdu thdnh tpi pham cua tpi danh do. 
Trong vy Henderson v. Morgan (1976), Tda an 
Lien bang phdn quyet ring ngudi bj bupc tfi 
khdng duac gidi thich day du ve hanh vi phgm 
tpi ma anh ta da nhdn tpi, do vgy, ldi nhan tpi 
efla ngudi bj bupc tpi Id khong ty nguyfn vd ban 
dn ket tpi dupe dua ra trong trudng hpp nay bj 
coi Id da vi pham trinh ty, thfl tyc. Nhu vgy, yeu 
cdu dau tien, phd bien nhdt cua qua trinh to tyng 
khi ngudi bj bupc tdi nhdn tpi Id ngudi nay phai 
hidu ro bdn chat cua hanh vi phgm tpi ma minh 
thfl nhdn. 

Ve hf qua cua vifc tham gia thda thugn nhan 
tpi, thdm phdn can dam bdo ngudi bj bupc tdi 
hieu dupe vifc tu bd quyen dupe xet xu, quyen 
ddi chat va kiem tra cheo cdc nhan ehung bat 
lpi, quyen khong ty bupc tpi ehinh minh, quyen 
dua ra ldi khai va trinh bay bang chung, hoac 
trong nhieu trudng hpp, quyen khang eao ban an 
vd cdc hogt dpng tu phap ap dung doi vdi minh 
va bdn an tdi da eo thd dp dyng trong vy an cua 
minh. Trong vu Pilkuigton v. United States 
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(1963), thdm phan noi vdi ngudi bi bupc tpi rdng 
mflc an tdi da cd thd dp dyng cho anh ta la nam 
ndm, vdi thdng tin do, ngudi bi bupc tpi ddng y 
chdp nhgn thda thudn nhdn tdi. Tuy nhien sau 
dd, hinh phgt dp dyng cho anh ta Id sdu nam tfl. 
Ngudi bj bupc tdi da khdng cdo len Tda an phue 
tham. Tda dn phuc thim phdn quyet rang thda 
thudn nhan tpi cua ngudi bj bude tpi la vd hifu 
vi ngudi bj bupc tpi dd tham gia thda thudn nhgn 
tpi dya tren gid djnh sai Idm tu thdng tin khdng 
chinh xae ma ngudi bj bupc tpi dupe cung cap. 

2.2. Ngu&i bi bugc tgi tir nguyen tham gia 
thoa thugn nhgn tgi 

De chdp nhdn mpt thda thuan nhdn tpi, Tda 
an phdi xae djnh ngudi bj bupc tpi sau khi cd 
dupe thdng tin ddy du theo quy djnh, mong 
mudn va san sang tham gia thda thudn ma khdng 
bj bat ky sy ep bupc ve tinh than hodc the chit 
nao tu bat ky ai, bao gom cd cdng td vien hoae 
lugt su bdo chfta. So vdi yeu eau thu nhat ve mat 
nhgn thuc eua ngudi bj bupc tpi ddi vdi ndi 
dung thda thudn, yeu eiu vd sy ty nguyfn dudng 
nhu mo hd va khd xdc djnh hon cho cac thdm 
phan. Vi cdng td vien cd tham quyen truy td 
rpng, cd the quyet djnh truy td hodc khdng truy 
td, didu nay co the gay ra su mdt can bang gifta 
hai ben trong thda thugn nhdn tpi, ben bao chfta 
dudng nhu d vj the yeu hon, ed the bj anh hudng 
bdi y kidn hogc khuydn nghj cua cdng td vien. 
Vifc xu hudng ngudi bj bupc tpi ddng y tham 
gia thda thudn nhdn tpi de trdnh hinh phgt nang 
hon hogc vi sp rdng cong td vien se bupc tpi anh 
ta vdi cao trgng khac nang ban, cd the khdng bj 
eoi Id trai phdp lugt de khidn cho thda thugn bj 
vd hifu, bdi cdng td vien cd quyen lam dieu do, 
ban chat cua thda thugn nhdn tpi la sy trao ddi 

gifta ngudi bi budc tpi va cdng td vien. Myc 
dich cua ngudi bj bupc tpi khi tham gia thda 
thuan nhdn tpi Id de hudng mpt bdn an khoan 
hdng va/hoac trdnh (cdc) tpi danh bd sung. Tuy 
nhien, trong vu Bordenkircher v. Hayes (1978), 
nhdn djnh efla Tda dn dd cho thiy du phia cdng 
td vien cd lpi the tu tham quyen truy td, nhung 
neu ban eao trgng eua edng td vien dupe tgo ra 
khong dya tren co sd thyc te ma vdi mye dich 
tgo dp lyc cho ngudi bj bupc tpi chdp nhdn thda 
thudn nhdn tpi, thi hanh vi nay la vi phgm ludt 
phdp. Do dd, de ddm bao sy cdng bang cua thda 
thudn nhdn tdi, cdng td vien cdn quyet djnh tdt 
cd cac cao trgng trudc khi thuang lupng thda 
thugn nhgn tpi vd thong bao ede cdo hgng nay 
ngay tu diu thay vi vdo cudi phien thuang 
lupng thda thudn. 

2.3. Thoa thugn nhgn t^i di^a tren cff sd 
thffc te 

Doi vdi yen ciu co sd thyc te cua thda thudn 
nhgn tpi, thdm phan edn kiem ha tinh chinh xac 
eua thda thudn, lifu ldi nhdn tpi cua ngudi bj 
bupc tpi cd phu hop vdi nhftng tinh tiet cua vy 
dn hay khdng. So vdi yeu td ve sy nhdn thuc vd 
sy ty nguyfn cua ngudi bj bupc tdi, vifc xdc 
djnh dya tren cdc tieu chuin td tung cy the md 
thim phdn can tidn hdnh nhu tryc tiep tham vdn 
vdi ngudi bi bupc tpi"', thi khdng cd tieu chudn 
td tyng cy thd nao cho vifc xdc djnh ydu td ve co 
sd thyc te. Trong binh lugn ve Quy tac II, Oy 
ban tu vin da neu ra mpt s6 phuang phdp ma 
thim phdn cd thd dp dyng de kiem tra ea sd thyc 
td cua thoa thuan nhgn tpi, dd la thdm phdn cd 
thd tryc tidp hdi ngudi bj bufc tpi vd cdng td 
vien hoae nghien eflu cdc bao eao dupe trinh 
len. 
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3. Nhung tranh luan xung quanh thoa 
thugn nhan tpi 

3.1. Tinh hgp hiin cita thda thugn nhgn tgi 
Hien phdp Hoa Ky thua nhgn quyen efla 

ngudi bj bupc tdi trong qud trinh td tung hinh 
sy bao gdm quyen dupe xet xu tgi phien tda dpc 
lap vd cdng khai, quyen gift im Idng vd quyen 
chdng lgi sy ty bupe tpi chinh minh. Vdi cdc 
quyen nay, ngudi bj bupe tdi cd the gidnh ca 
hpi dupe tha bdng tai Tda. Tuy nhien, hp cung 
phdi ddi mat vdi nguy co bi kdt dn vdi hinh phat 
nghiem khdc. Viec tham gia vao thda thugn 
nhgn ldi cd nghia id ngudi bj bupc tpi phdi tu 
bd cac quydn tren. Ddy Id trung tdm cua cupe 
tranh lugn ve tinh hop hien cua thda thugn nhgn 
tpi. Tuy nhien, thye te tai Hoa Ky cho thay rdng 
thda thuan nhgn tdi khong yeu ciu ngydi bj 
budc tdi tu bd ba quyen dupe bao vf bdi Tu 
ehinh an Hidn phap thu nam vd thu sau, bao 
gdm quyen dupe xet xfl bdi mpt phien tda ddc 
lap va edng khai, quyen chong lgi sy tu bupc tpi 
chinh minh vd quyen dupe doi chdt vdi cac 
nhan chung. Tren thuc te, thyc tien xet xu efla 
Hoa Ky cho thay Tda an da chap nhdn tinh hpp 
hien efla thda thuan nhan tpi mien la ldi nhgn 
tpi do ngudi bj bupc tpi dua ra mot each ly tri 
va ty nguyfn .̂ Vdi thda thudn nhgn tpi, ngudi 
bi bupc tpi tu bd quydn xet xu cua minh va 
nhgn tpi de nhan dupe sy ddm bdo gdn nhu chac 
chdn cua ban an khoan hdng, do dd, mdt sd y 
kien coi thoa thudn ndy nhu la phan thudng cho 
vife tu bd quyen ,̂ cung co y kidn coi ddy nhu 
mpt hinh thflc hpp dong'*'. Du la trudng hpp 
ndo di nua, cd the kha chdc chdn rdng neu 
khdng cd sy dam bdo ve giam hinh phgt hay cao 

trgng, ngudi bi budc tpi se khdng nhdn tpi va tii 
bd cae quyen dupe bao ve cua hp, md se tim co 
hpi de dupe chung minh vd tpi tgi phien toa. 
Tuy nhien, khi tham gia thda thugn nhdn toi, 
ngudi bj bupc tpi van cd the bdo luu mdt so 
quydn, bao gdm quydn khang cdo neu luat su 
bao chfta khdng hd trp mpt cdch hifu qua, hodc 
trong trudng hpp cdng to vien thue hien hdnh vi 
sai trdi, bode ket qud tuyen an dya tren ydu td 
chflng tpc hoac bdn an vugt qua khung hinh 
phgt dupe dp dyng cho tpi ma ngudi bj bupc tdi 
dabi truy td". 

3.2. Tinh chinh xdc cua thoa thugn nhgn tpi 
Kha nang kdt an ngudi v6 tpi la mpt hong 

nhftng ly do chinh de phan doi vifc su: dyng thda 
thugn nhgn tpi. Theo Innocent Project, 15% 
trong tdng sd ngudi bj bupc tpi dua ra ldi nhan 
tpi la vd tpi. Ly do la vi nhihig ngudi bj budc tfi 
vd tpi ndy nghT rdng rat khd de duoc ehung minh 
vd tpi tgi phien tda, hp thgm chi cd the phdi doi 
mdt vdi cdc hinh phgt nghiem khac hon neu ho 
bj dua ra tda. Rieng ddi vdi ngudi bi bupc tpi da 
bj tgm giam trudc khi xet xfl, khd ndng nhgn tdi 
ddi vdi cac tpi ma hp khong thye hifn cao horn 
vi ly do cdng thdng tinh thdn vi hi tudc dogt ty 
do eftng nhu bi tach khdi ngudi than'2. Trong 
nhieu trudng hpp, ban dn cua Tda an doi vdi 
nhftng vy an cd thda thugn nhgn tpi cd the khdng 
phan dnh cac tinh tiet efla vu an, hay ddp flng vdi 
cdc yeu cau trimg trj tpi pham, hoae mdi quan 
tdm cua xd hpi, ma thay vao dd phy thupc chii 
yeu vdo qua trinh thucmg lupng lpi ich gifta ben 
truy td vd ben bdo chfta. Dieu nay dd 1dm suy 
yeu niem tin cua eong chung vao hf thdng tu 
phap'^. Su khdc bift co ban gifta mot phien tda 
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day du vd thda thugn nhdn tdi Id ndu nhu mdt 
phien toa ddy du dya tren danh gia bang chflng 
khdch quan de dua ra phdn quyet ve vifc cd tpi 
hay vd tpi cua ngudi bj bupc tpi vd duoc quydt 
djnh bdi mpt ben thu ba trung lap (it nhdt Id mdt 
thdm phan), thi trong thda thuan nhdn tpi, sd 
phan phap ly cua ngudi bj bupc tpi phy thupc 
vao ket qud thuang lupng efla lugt su bao chfta 
va cdng td vien. Chinh vi thuong lupng khdng 
dya tren ede nguyen tac suy dodn vd tpi vd bdng 
chung, ede nhd phe binh cho rdng phdi than 
hpng khi ap dung co ehd nay'"*. 

3.3. Tinh cdng bdng ciia thoa thugn nhgn tgi 
Vifc dp dyng bifn phdp thuang luang cftng 

Idm tang mdi lo nggi ve su Sinh dang ve vifc 
dua ra hinh phgt giua cdc vy su dyng thoa thudn 
nhdn tpi va nhftng vy dupe dua ra xet xu. Nhung 
cd quan diem cho rang mien hinh phgt dupe dp 
dyng tai phien tda khong qua khdt khe, thi sy 
chenh Ifch cd the chap nhdn dupe'5. Theo Thdm 
phdn Bazelon trong vu Scott v. United States 
(1969), sy chenh Ifch ve bdn an gifta hai trudng 
hpp khdng phdi de ngan can nhfing ngudi bi 
bupe tpi thyc hifn cdc quyen dupe xet xfl cua 
minh ma ta de ngdn ch^n nhftng ngudi cd y djnh 
danh cupe sd phdn efla minh tgi phien tda'^. 

3.4. Cdc van de khdc 
Thanh cong cua thda thudn nhdn tpi ed thd 

Idm giam sd lupng cac vy dn phai dupe xu ly 
thdng qua thu tuc td tyng cua Tda an. Nd cung 
lam tang ty If ket dn, qua dd tac dpng tieu eye 
bdi cdng dan se bit cin hon trong hanh vi efla 
minh vi nghT rdng ndu bj bat va bj truy td, hanh 
vi cua minh se dupe xfl ly nh? nhdng hon chi cdn 
nhan tpi'"'. Dong thdi, ldi nhgn tpi cua ngudi bj 

bupc tpi theo thda thudn nhdn tdi dupe coi la 
khong mang tinh chit hdi cdi ma chi Id sy thua 
nhdn "dgo due gid"'̂  nham thodt khdi quy hinh 
td tung nhanh chdng va hinh anh efla hf thdng tu 
phap hinh sy se bj bdp meo trong mdt ehinh 
ngudi bj bupc tpi'^. Mpt thieu sdt khdc eua eo 
che thda thuan nhdn tpi Id nd cd mflc dp minh 
bgch rat thap. Cac cupe thuang luang gifta cdc 
cdng td vien va ludt su bdo chfta khdng dupe 
thye hifn tgi cae Tda dn cdng khai, do mdt ben 
trung lap chfl tri va cong ehung khdng ed eo hdi 
gidm sat. Thay vao dd, eac cupe thuong lupng 
nay cd the diln ra d bat ky nai ndo va dudi hinh 
thflc nao tiiy thupc vdo y chi cua hai ben̂ **. Sy 
thieu vdng mpt phien tda thudng lam gidm tinh 
cong khai cua vy an va do dp lyc, ngudi bj bupe 
tpi cd the mudn tranh lang phi thdi gian bdng 
cdch tu bd cdc quyen dupe Hien phdp cdng nhgn 
cua minh. Dong thdi, quyen cua cdng chung ddi 
vdi vifc chung kien cong ly dupe thyc thi cfing 
bj hanche^i. 

Thda thu§n nhan tpi la ea che khdng the thipu 
trong hf thdng td tyng hinh sy Hoa Ky vdi hi 
each la cdng cy giup day nhanh qud trinh gidi 
quyet vy an, giai phdng nguon lyc ve tai chinh, 
thdi gian va nhdn lyc cftng nhu dem lgi nhimg 
lpi ich cho phia ngudi bi bupc tpi. Chinh vi thd, 
mdc dfl van cdn nhftng y kidn tranh luan xung 
quanh tinh hpp hien va hpp ly, ea che nay van 
tidp tye tdn tgi cho den ngdy nay vd chua cd diu 
hifu se suy gidm trong tuong lai. Thyc te, vdi 
nhfing uu diem vupt trpi, thda thugn nhgn tpi da 
vd dang cd xu hudng lan rpng ra cdc quoc gia 
khac, ke ca vdi cac qudc gia cd hf thdng to tyng 
thim vin ho^c hf thdng td tyng hdn hpp vdi ca 
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