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Tdm tdt: Ap dung bipn phdp bdo ddm Ihi hdnh dn cd vai tro rdt quan trgng, gop phdn ndng cao hieu 

qud thi hdnh dn. Tuy nhien. vipc dp dgng phdp lugt ve bipn phdp bdo ddm trong thuc tiin con nhiiu kho 

khan, vu&ng mac. cdn duptc tiep luc nghien cihi, hodn thipn. 

Abstract: The application of measures ensuring judgment enforcement plays a very important role, 

contributing to improving the efficiency of judgment execution. However, the application of security measures 

in practice still faces many difficulties and obstacles, which need to befitrther studied and improved. 

Theo Tu didn Tidng Vift thi "bifn todn dieu kifn thi hanh an, ngan ch?n 

phdp" dupe hidu la "cdch lamj each ngudi phdi thi hanh an thyc hifn viec tiu tan, 
gidi quyet mpt vdn de cu the"', con huy hoai, thay ddi hifn trgng ve tdi sdn, trdn 

khai nifm "bdo ddm" dupe hidu la "Idm cho trdnh vifc thi hanh an, lam ca scr cho vifc ap 
chdc chdn thyc hifn dupe, gift gin dupe hoae ed dyng bifn phap cudng che thi hdnh an dan su 
ddy dfl nhftng gi cdn thidt hodc Id sy bdo ddm trong trudng hpp ngudd phdi thi hdnh dn khdng 
thyc hien dupe hoae gift dupe"^ va thi hanh la ty nguyfn thi hanh an .̂ Trudc day, bifn phap 
"lam cho thdnh cd hieu lue dieu dd dupe ehinh bao dam thi hanh an chua dupe quy dinh tai cac 
thuc quyet dinh"^. Nhu vgy, "bifn phap bdo Phdp Ifnhve Thi hdnh an ddn sy nam 1989, nam 
ddm thi hdnh dn dan sy" co the hieu la cac each 1993 vd ndm 2004. Thyc tien cho thdy, vifc 
thuc lam cho vife thi hdnh an dan sy dupe thye ducmg sy cd hanh vi tau tan tai sdn, hdn hanh 
hifn mpt each chae chan va day du nhdm dam vifc thi hdnh an ngay trong giai dogn td chuc thi 
bao tinh hifu lyc eua ban an, quyet dinh dupe hdnh an la rit phd bien. Do dd, can thidt phdi cd 
td chuc thi hdnh, ddm bdo tinh nghiem minh efla mpt co chd phap ly huu hieu dd ngdn chgn cac 
phap lugt, quyen vd lpi ich hpp phap cua cdng hdnh vi nay. Lugt Thi hanh an ddn sy nam 2008 
dan. Bifn phap bao dam thi hdnh an dan sy la dupe sua ddi, bd sung ndm 2014 (Lugt Thi hanh 
bifn phap phap ly dupe chip hdnh vien dp dyng dn ddn sy) dd ddnh hdn Muc 1 Chuang IV dS 
theo mpt trinh ty, thfl tyc ludt djnh trong qud quy djnh ve cdc bifn phap bdo ddm thi hanh an 
trinh to chuc thyc hifn vifc thi hanh an, ddt tdi va dugc huong dan chi tidt tai cac dieu 13, 15, 
sdn cua nguai phdi thi hanh an trong tinh trgng 18, 19, 20, 23, 34 va 38 cua Nghi dinh sd 
bi hgn chd hogc tgm thoi bj edm su dyng, djnh 62/2D15/ND-CP ngay 18/7/2015 cua Chinh phu 
doat, chuyen djch, thay ddi hifn trgng nhdm bao quy dinh chi tidt va hudng dan thi hanh mot sd 
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didu cua Luat Thi hdnh an dan sy (Nghj dinh sd 
62/2D15/NB-CP). 

Tfl dd cho thdy tinh edp thidt va tdm quan 
hpng cua ede bien phap bdo ddm thi hanh dn 
trong edng tdc thi hdnh an ddn sy. Thyc td cung 
cho thay, cac bifn phap nay da mang lai nhftng 
khdi sdc nhat djnh trong cdng tac thi hdnh dn 
dan sy. Cho den nay, chua co thdng ke cy the 
trong giai dogn tu ndm 2008 ddn ndm 2014 vd tu 
khi Luat sua ddi, bd sung mpt so dieu efla Lugt 
Thi hanh dn ddn sy ndm 2014 cd hifu lye ddn 
nay, co bao nhieu vu viec duoc dp dyng bien 
phap bdo ddm. Nhung thyc tien cho thdy, rit it 
chap hanh vien dp dyng eac bifn phap nay .̂ 
Dieu ndy xudt phdt tu nhieu ly do ca ve chfl 
quan va khdch quan. Tuy nhien, cd the nhgn 
thiy ring, vifc dp dyng tren thyc te quy djnh vd 
bien phdp bao ddm da gap phai nhung khd khan, 
vudng mac, mpt sd quy dinh cua phdp ludt van 
cdn mau thuan, chua ro rang, cy the, nhu: 

Trong Ludt Thi hdnh an ddn sy, didm a 
khodn 1 Dieu 7 quy djnh ngudi dupe thi hanh 
an cd quyen yeu cau dp dung bifn phap bao 
dam, dp dyng bifn phap cudng che thi hanh an; 
Dieu 7a khong quy djnh quyen nay ddi vdi 
ngudi phai thi hdnh an; trong khi dd, khodn I 
Dieu 66 lai quy dinh chdp hdnh vien cd quyen 
ty minh hodc theo yeu cdu bang van bdn efla 
"duong sy" dp dyng ngay bifn phap bao dam 
thi hanh dn nhdm ngan ehgn vifc tau tan, hfly 
hogi tai san, trdn trdnh vifc thi hdnh an. 
"Duong su" d day theo gidi thich tgi khodn 1 
Didu 3 Luat Thi hanh an dan sy bao gdm ngudi 
dupe thi hanh an vd ngudi phdi thi hanh an. 
Nhu vdy, da cd sy mdu thuan gifta quy djnh vd 
quydn yeu cau dp dyng bifn phap bdo dam thi 

hdnh an tai Dieu 7a vd khodn 1 Dieu 66 Lugt 
Thi hanh dn dan sy. Doi vdi ngudi cd quyen lpi, 
nghia vy lidn quan thi hp chi dupe quyen tham 
gia vdo vifc dp dyng cdc bien phap bao dam do 
chap hdnh vien thuc hifn md cd lien quan den 
quyen vd lpi ieh eua hp (diem a khoan 1 Dieu 
7b Lugt Thi hdnh an dan su). 

Ludt Thi hanh dn dan sy vd van ban hudng 
dan thi hdnh eung chua co quy djnh hudng ddn 
thdi hgn ra quyet djnh dp dung bifn phap bdo 
ddm thi hanh an khi duong sy yeu cau. Dieu 
nay se ddn den vife dp dyng tfly thupc vdo y chi 
chu quan vd khdng thdng nhat gifta cdc chap 
hanh vien. Trong thyc tien, cd nhung trudng 
hpp, khi duong su npp dan de nghi co quan thi 
hanh an dp dung bifn phdp bdo dam, cd the 
chap hdnh vien se ra ngay quyet dinh dp dyng, 
nhung cung cd the vai ngdy, tham chi la lau hem 
thi chdp hanh vien mdi ra quyet djnh dp dyng 
bien phdp bdo ddm. Vifc cham tre nay cd the 
dnh hudng ddn ket qua td chue thi hanh, anh 
hudng den quyen, lpi ich hpp phap cua ngudi 
dupe thi hdnh dn. 

Khoan 2 Dieu 66 Ludt Thi hdnh an dan sy da 
quy djnh ve trdch nhifm bdi thudng efla ngudi 
yeu eau dp dyng bifn phap bdo dam nhdm de 
cao traeh nhiem cua ngudi yeu cdu trudc phap 
ludt. Trudng hpp yen cau dp dyng bifn phdp 
bao ddm khdng dung ma gay thift hgi eho 
ngudi bi dp dung bifn phap bdo ddm hogc eho 
ngudi thii ba thi phai boi thudng. Khodn 4 Dieu 
32 Luat Traeh nhiem bdi thudng cua Nhd nudc 
ndm 2009 (sua ddi, bd sung ndm 2017) cung 
quy dinh, ngoai cdc thiet hgi quy dinh tai khodn 
1 Didu 32 Lugt nay, trong hogt dpng thi hdnh an 
ddn sy, Nha nudc khdng bdi thudng thift hai 
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xdy ra khi ngudi thi hanh cdng vy dp dyng bifn 
phap bdo dam thi hanh an theo dung yeu cau 
cua duong sy md gay thift hgi. Ngudi yeu cdu 
chip hanh vien dp dyng bifn phap bao ddm 
khdng dung ma gay thiet hgi eho ngudi bj dp 
dyng hodc eho ngudi thfl ba thi phdi boi thudng 
cho ngudi bi thift hgi theo quy djnh cua phap 
ludt ve thi hanh an dan sy. Ve hach nhifm boi 
thudng cua ngudi yeu cdu ap dyng bifn phdp 
bdo dam, cd quan diem eho rang, luat khdng 
quy dinh ngudi yeu cdu dp dyng bifn phap bdo 
ddm phdi npp mpt khodn tien dgt trudc de ddm 
bdo cho vifc boi thudng thift hai nen dan den 
vife trong trudng hpp yeu cdu ap dyng bifn 
phap bao dam khdng dung ma gay thift hgi thi 
se rit khd khan trong vifc giai quyet bdi 
thudng; do dd, de nghj bo sung quy djnh ve 
vifc ngudi yeu cau dp dyng bifn phap bao dam 
thi hanh an dan sy phdi npp mpt khodn tien ddt 
trude khi npp don yeu cdu dp dyng bifn phap 
bdo ddm thi hanh an dan sy .̂ Tuy nhien, ciing 
cd quan diem cho rdng, neu quy djnh co che 
ddm bao tai ehinh (tuong ty nhu khi ap dyng 
bifn phap khdn cdp tam thdi cua Tda an quy 
djnh tgi Didu 136 Bp ludt To tyng dan sy ndm 
2015) thi day se la mpt rao can Idn doi vdi 
ngudi yeu cdu dp dyng bifn phdp bao dam thi 
hanh an, nhat la khi hp khdng cd du dieu kifn 
kinh te. Vi vdy. can tiep tyc nghien cuu sdu hon 
ve van de nay va cd ede ca che phu hpp de tang 
cudng hifu qud dp dyng bifn phdp bdo dam thi 
hdnh an vd dam bdo trach nhiem cua ngudi yeu 
cdu dp dyng bifn phdp bao dam khong dung, 
gay thift hgi. 

Ddi vdi bien phap phong tda tai khodn, tai 
san d noi gfli gift, theo quy dinh tai khodn 2 

Didu 67 Lugt Thi hdnh an ddn sy thi sau khi 
nhdn dupe quyet djnh phong tda tdi khoan, tai 
sdn d noi gui gift hogc bien ban ve vife phong 
tda tai khodn, tai sdn thi co quan, to chuc, ca 
nhan dang qudn ly tdi khodn, tai sdn phdi "thyc 
hifn ngay" yeu can cua chap hanh vien ve viec 
phong tda tai khoan, tdi sdn. Trudng hpp co 
quan, td chuc, cd nhan khdng thyc hifn quyet 
dinh phong tda thi tuy tung trudng hpp ma bi 
xu phat vi phgm hdnh chinh, xu ly ky lugt hoac 
truy cuu trdch nhifm hinh su, ndu gdy thift hai 
thi phdi bdi thudng theo quy dinh efla phdp luat 
(khodn 1 Didu 14 Thdng tu lien tjch s6 
02/2014/TTLT-BTP-BTC-BLDTBXH-NHN-
NVN ngay 14/01/2014 cua Bp Tu phdp, Bp Tai 
chinh, Bp Lao dong - Thuang binh va Xa hfi, 
Ngan hang Nhd nudc Vift Nam hudng dan vifc 
eung cap thdng tin vd tai khodn, thu nhap cda 
ngudi phdi thi hdnh dn vd thye hifn phong tda, 
khiu tru de thi hdnh an dan sy). Cd the thay, 
didu lugt tren da quy dinh ro trdch nhifm cua 
cac CO quan, td chuc, cd nhan thuc hifn quyet 
djnh phong tda tdi khoan, tdi san d noi gfli giii 
hoae bien bdn ve vifc phong tda tdi khoan, tai 
san. Tuy nhien, hieu the nao Id phai "thyc hifn 
ngay"? Trong mpt so trudng hpp, vifc hpp tac 
gifta ede co quan quan ly tai khoan, tdi san ciia 
ngudi phdi thi hanh an vdi eo quan thi hdnh an 
dan sy eon hgn che, chua kjp thdi dan den vifc 
dp dung bifn phdp nay cdn khd khan. Do do, 
vifc quy djnh cy the thdi gian thyc hifn cua cac 
CO quan, to chuc, ca nhan dang qudn ly tai 
khodn, tai san cua ngudi phai thi hdnh dn theo 
yeu eau cua chap hdnh vien ve phong tda tai 
khoan, tdi sdn la bet sue can thiet. 

Ddi vdi bifn phap tgm gift tdi sdn, giiy td 
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efla duong sy, Didu 68 Luat Thi hanh dn dan sy 
cung quy djnh ro trdch nhifm cua co quan, td 
chuc va bd sung traeh nhifm efla ca nhan trong 
vifc thyc hifn quydt djnh tgm gift tdi sdn, giiy 
td. Theo dd, co quan, td chflc, ca nhdn huu quan 
cd trach nhifm phdi hpp, hd trp, thye hifn yeu 
cau eua chap hanh vien trong vifc tgm gift tai 
san, giay td. Chdp hanh vien dang thuc hifn 
nhiem vy thi hanh an cd quyen tam gift hogc 
yeu cau ca quan, to chflc, ca nhdn hd trp dd tgm 
gift tai sdn, giiy td ma duong sy dang quan ly, 
sfl dyng. Co the dua ra mpt vi dy: Ngudi phdi 
thi hanh an den try sd ea quan thi hanh an bdng 
xe gdn may, trong khi nghTa vy thi hanh an 
tuong xung vdi chiec xe tren, chap hdnh vien 
tam gift chiec xe de ddm bdo thi hanh an. 
Duong su chdng ddi quyet lift. Theo quy djnh 
cua khoan 1 Didu 18 Nghj djnh sd 62/2015/ND-
CP thi trong trudng hpp can thiet, chdp hanh 
vien yeu cdu lyc lupng cong an hodc td chuc, cd 
nhan khac hd trp vifc tam giu tai san, gidy td de 
thi hanh an. Tuy nhien, qua trinh thyc hifn quy 
djnh nay cung phat sinh mot sd khd khdn nhu: 
Khi ducmg sy chong doi, chip hdnh vien de 
nghj lye lupng cdng an hd trp dd thye hifn vifc 
tgm gift tai sdn nhung nhieu trudng hpp bj Iflc 
lupng edng an tii chdi vdi ly do Thdng tu lien 
tjch sd 03/2012/TTLT-BTP-BCA ngdy 
30/3/2012 cua Bp Tu phap, Bp Cdng an quy 
djnh cy the vifc phdi hpp bao vf cudng che 
trong thi hdnh an dan su chi quy djnh ve phdi 
hpp bao vf cudng chd trong thi hanh an ddn sy, 
cdn vifc ho trp chip hanh vien trong vifc dp 
dyng bifn phap bao dam nhu tam gift tdi san thi 
do chua cd van bdn quy djnh nen khong cu lyc 
lupng tham gia. Vi vgy, tdc gid kidn nghj cin 

quan tam den van de phoi hpp giua ea quan thi 
hanh dn dan sy vd ca quan eong an khong chi 
trong vifc cudng che thi hanh an ma cdn cd 
trong vife dp dyng cdc bifn phdp bao ddm thi 
hdnh an. 

Luat sfla ddi, bd sung mot sd dieu cua Luat 
Thi hanh an ddn su nam 2014 da bd sung quy 
djnh chap hdnh vien yeu cdu duong sy, co 
quan, td chue, ca nhdn cd lien quan cung cap 
cdc gidy td, tai lifu can thiet de chung minh 
quyen sd hihi, sfl dung va thong bao eho duong 
sy, CO quan, td chuc, cd nhan co lien quan ve 
quyen khdi kifn yeu cdu xac dinh quyen sd 
hftu, sfl dyng ddi vdi tai sdn, gidy td tgm gift 
(bo sung khoan 4 vao Dieu 68). Quy dinh nay 
nham giup ehap hdnh vien sdm xdc djnh cd hay 
khdng CO tranh chap ddi vdi tdi sdn, ddng thdi 
de thuc day nhanh tien trinh td chflc thi hdnh 
an. Ben canh do, dieu khoan nay cdn quy djnh, 
trong trudng hpp can thiet, chap hanh vien phdi 
xae minh, lam ro hodc yeu cdu Tda an, ca quan 
CO tham quydn xac djnh ngudi cd quyen sd hiru, 
su dung ddi vdi tdi sdn, giiy td tgm gifi. Quy 
djnh ndy cflng ddng thdi tdng them trach nhifm 
cua chip hdnh vien, trdnh xam phgm ddn 
quyen, lpi ich hop phdp efla duong sy vd ngudi 
thu ba. Tuy nhien, dieu lugt chua quy dinh rd 
thai hgn dd duong sy, co quan, to chflc, ea nhan 
cd lien quan thyc hifn quyen khdi kifn yeu cau 
xdc djnh quydn sd hihi, su dyng ddi vdi tai sdn, 
giiy td, do dd, can xem xet bo sung quy djnh ve 
van de nay. 

V6 thanh phan tham gia khi thyc hifn tgm 
gift tai sdn, giay td, khoan 3 Didu 68 Ludt Thi 
hanh an dan su va cdc van ban hudng dan thi 
hanh khdng quy djnh vifc tam gift phdi co sy 
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tham gia cua Vien kiem sat. Tuy nhien, tgi Mau 

bieu D39 (Bien ban tam gift tai sdn, giay td) 

theo Thong tu sd 01/2016/TT-BTP ngdy 

01/02/2016 cua Bp Tu phdp hudng dan thyc 

hifn mpt sd thu tyc ve qudn ly hanh chinh vd 

bieu mau nghiep vy trong thi hanh an dan sy lgi 

cd ghi san thanh phan tham gia Id dgi difn Vifn 

kiem sat. Do dd, Ludt Thi hdnh dn ddn sy cung 

nen quy djnh ro vifc tham gia cua dai difn Vifn 

kiem sat ed phai Id yeu cau bdt bupc khi tam 

gift tdi san, giay td hay khong. 

Trong trudng hop cd can cu xdc dinh tai sdn, 

gidy td tgm gift khdng thudc quyen sd hftu, su 

dyng cua ngudi phdi thi hdnh an hogc thupc 

quyen sd hihi, su dyng cua ngudi phdi thi hdnh 

an nhung da thyc hifn xong nghia vy cua minh 

thi chap hanh vien phdi ra quyet djnh trd lgi tai 

sdn, gidy td tgm gift cho ngudi cd quyen sd 

hftu, su dyng (khoan 5 Dieu 68 Lugt Thi hdnh 

an ddn sy). Trong thyc te cd nhftng trudng hpp, 

khi chdp hdnh vien ra quyet djnh trd Igi tai sdn, 

gidy td cho ehfl sd hftu, sfl dyng thi ehfl so huu, 

sfl dyng da tfl chdi nhdn lai tai sdn ma chip 

hanh vien da tam gift. Thdng tu lien tich sd 

11/2016/TTLT-BTP-TANDTC-VKSNDTC 

ngay 01/8/2016 cua Bp Tu phdp, Tda dn nhan 

ddn tdi cao, Vifn kiem sat nhdn ddn tdi cao quy 

djnh mpt so van de ve thu tye thi hanh dn dan 

sy va pho hpp lien nganh trong thi hdnh dn dan 

su dd quy djnh xu Iy trudng hop tren theo 

hudng: "Trudng hpp chdp hdnh vien da ra 

quyet djnh trd lai tai sdn, giay td cho ngudi cd 

quydn sd hftu, su dyng hoac ngudi hi tgm gift 

tdi sdn, giay td theo quy dinh tai khodn 5 Dieu 

68 Ludt Thi hdnh an ddn sy ma ngudi dd khdng 

nhdn thi chap hdnh vien thuc hien viec xu ly 

ddi vdi tai san do theo quy djnh tgi khodn 4 

Didu 18 Nghi dinh sd 62/2015/ND-CP". Tuy 

nhien, khodn 4 Dieu 18 Nghj djnh sd 

62/2015/ND-CP hudng dan: "Trudng hpp tra 

lgi tai san, gidy td tgm gift ma duang su khdng 

nhgn thi eo quan thi hanh an ddn sy xfl Iy theo 

quy djnh tgi khodn 2, 3 vd 4 Didu 126 Luat Thi 

hanh an dan sy". Ma "duong su" dupe hidu la 

ngudi dupe thi hdnh dn vd ngudi phai thi hanh 

an (khodn 1 Dieu 3 Ludt Thi hanh dn ddn su) 

chu khdng bao gdm chu thd Id ngudi thfl ba 

(ngudi cd quyen sd hftu, sfl dyng ma khdng 

phai la duong sy). Do do, can xem xet quy dinh 

thdng nhat ve cdc chfl thd ndy Q 
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